












1 
 

BRUCE E. BARTRAM                                                                                                            
Attorney at Law                                                                                                                                 
2 Seaside Circle                                                                                                                             

Newport Beach, CA 92663                                                                                                                     
Tel. (949) 650-8682                                                                                                                                     
Fax (949) 515-1589 

 

October 14, 2011 
  
  
  
Sent via US Mail and email 
  
  
Patrick J. Alford, Planning Manager 
City of Newport Beach, Community Development Department 
3300 Newport Boulevard 
P.O. Box 1768 
Newport Beach, CA 92658-8915 
  
Re: Newport Banning Ranch DEIR Comment l 
  
Dear Mr. Alford: 
  

According to the Newport Banning Ranch draft Environmental Impact Report Sections 
2.0 Introduction: 

  
"This Environmental Impact Report (EIR) has been prepared to evaluate the potential 
environmental impacts associated with the construction and implementation of the proposed 
Newport Banning Ranch Project (Project). The EIR has been prepared in conformance with the 
California Environmental Quality Act (CEQA) (California Public Resources Code [PRC] 
Sections 21000 et seq.) and the State CEQA Guidelines (Title 14, California Code of Regulations 
(CCR), Chapter 3, Sections 15000 et seq.)... 
  

The City of Newport Beach (City) is the "public agency which has the principal 
responsibility for carrying out or approving the project" and as such, is the "Lead 
Agency" for this Project under CEQA (14 CCR 15367). CEQA requires the Lead Agency to 
consider the information contained in an EIR prior to taking any discretionary action. This EIR is 
intended to provide information to the Lead Agency and other public agencies, the general 
public, and decision makers regarding the potential environmental  
impacts from the construction and operation of the proposed Project.  
 

The City, as the Lead Agency, will review and consider this EIR in its decision 
to approve, revise, or deny the proposed Project... Pursuant to CEQA, "[t]he purpose of the 
environmental impact report is to identify the significant effects on the environment of a project, 
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to identify alternatives to the proposed project, and to indicate the manner in which significant 
environmental effects can be mitigated or avoided.(PRC 21002.1(a)." (Emphasis added) 
  

PRC 21002.1 contains policies the State Legislature declares "shall apply to the use of 
environmental impact reports" prepared under CEQA. PRC 21002.1(b) contains another such 
mandated policy: "Each public agency shall mitigate or avoid the significant effects on the 
environment of projects that it carries out or approves whenever it is feasible to do so." 
(Emphasis added) 
  

In the Newport Banning Ranch (NBR) draft Environmental Impact Report (DEIR) 
Section 4.1 Land Uses and Related Planning Programs states that CEQA and the State CEQA 
Guidelines require that land use issues be evaluated as part of the environmental impact analysis 
process." One such land use issue is the impact the California Coastal Act (PRC 30000 et seq.) 
will have on the Project. The California Coastal Act provides a comprehensive scheme to govern 
land use planning for the entire coastal zone of California. One of its goals is to protect, 
maintain, and where feasible, enhance and restore the overall quality of the coastal zone. The 
Coastal Act creates a shared responsibility between local governments and the California Coastal 
Commission for the planning of coastal development.  

 
The Coastal Act reflects a strong rule of policy, adopted for the benefit of the public that 

implicates matters of vital interest. The Act provides heightened protection for areas that are 
designated environmentally sensitive habitat areas (ESHA) and establishes strict preferences and 
priorities that guide development in them (PRC 30240). Hines v. California Coastal Commission 
(2010) 186 Cal. App. 4th 830; McAlister v. California Coastal Commission (2008) 169 Cal. 
App. 4th 912.  
  
Public Resources Code Section 30240 states: 
(a) Environmentally sensitive habitat areas shall be protected against any significant disruption 
of habitat values, and only uses dependent on those resources shall be 
allowed within those areas. 
(b) Development in areas adjacent to environmentally sensitive habitat areas and parks and 
recreation areas shall be sited and designed to prevent impacts which 
would significantly degrade those areas, and shall be compatible with the continuance of those 
habitat and recreation areas. 
  

Given the mandate under the Coastal Act regarding protections to environmentally 
sensitive habitat areas (ESHA) and the restrictions on development in and adjacent to them 
described above one should expect a detailed analysis regarding the presence, extent, project 
impacts on and mitigation measures concerning ESHA in the project site in the NBR DEIR. 
Instead, on Pg. 4.1-6 of the Land Use and related Planning Programs Section of the DEIR, it 
states as follows:  

  
"California Coastal Act Environmentally Sensitive Habitat Areas and Guidelines   
The California Coastal Act protects important coastal biological resources including wetlands, 
riparian habitats, and other areas defined as environmentally sensitive habitat areas (ESHAs) by 
the Coastal Commission. Section 30107.5 of the California Coastal Act defines ESHA as "any 
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area in which plant or animal life or their habitats are either rare or especially valuable because 
of their special nature or role in an ecosystem and which could be easily disturbed or degraded 
by human activities and developments." Because the Project site is within the boundary of the 
Coastal Zone, the Coastal Commission would evaluate the proposed Project relative to (1) 
potential impacts to ESHAs (as defined under Section 30107.5 of the California Coastal Act and 
(2) guidance from the Newport Beach CLUP. The Coastal Commission determines whether a 
property contains ESHA." (Emphasis added)  
  

The NBR DEIR, thus "defers" the determination of any ESHA on the Project and of any 
Project environmental impacts on such ESHA for another public agency -the Coastal 
Commission- to another environmental review proceeding- the requirement that the NBR Project 
obtain a coastal development permit (CDP) from the Commission under the Coastal Act. This 
ESHA avoidance position of the NBR DEIR is further confirmed NBR DEIR Biological 
Resources Section 4.6. As part of Section 4.6, Table 4.6-10 Summary on Pg. 4.6-102 lists the 
project's consistency with regarding biological resources with the Coastal Act specifically 
Section 30240. Once again, Section 30240 protects ESHA and restricts adjacent development. 
Not surprisingly, it finds the project consistent with the Coastal Act's Section 30240 ESHA 
protections. However, as you can see the key "qualifier/loophole" is stated at the end. It states:  
  
"The determination of what areas would be regulated as ESHA would be made by the Coastal 
Commission as part of the CDP process for the Project." (Emphasis added) 
  

The NBR DEIR's ESHA determination delegation to the Coastal Commission flies in the 
face of that state legislature mandated policy of PRC 21002.1(b) discussed above that "Each 
public agency shall mitigate or avoid the significant effects on the environment of projects that it 
carries out or approves whenever it is feasible to do so." (Emphasis added). Thus, the City of 
Newport Beach must consider the Project's potential environmental impacts on any ESHA areas 
in the project site as part of its review process. The NBR DEIR lack of any ESHA analysis 
violates PRC 21100 (b)(1) which states "[T]he environmental impact report shall include a 
detailed statement setting forth all of the following: (1) All significant effects on the environment 
of the proposed project." Additionally, it violates CEQA Guideline 151262(a) which states an 
"EIR shall identify and focus on the significant environmental effects of the proposed project."   
  

The NBR DEIR's ESHA determination avoidance further violates long standing 
California court decisions regarding adequacy of EIR contents and the timing of environmental 
assessment under CEQA. In Borzung v. Local Agency Formation Com. (1975) 13 Cal. 3d 263, 
282, the Supreme Court approved "the principle that the environmental impact should be 
assessed as early as possible in government planning."  In short, "the determination of whether a 
project will have significant environmental impacts, and the formulation of measures to mitigate 
those measures, must occur before the project is approved."(Emphasis in the original) California 
Native Plant Society v. City of Rancho Cordova (2009) 172 Cal. App 4th 603, 621. 
  

As noted above, the NBR DIER mentions that the City of Newport Beach's Coastal Land 
Use Plan (CLUP) is to provide "guidance" to the Coastal Commission regarding ESHA 
determination as part of NBR's CDP process. The weblink to the City's website containing its 
CLUP is as follows: http://www.newportbeachca.gov/index.aspx?page=107.  

http://www.newportbeachca.gov/index.aspx?page=107�
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A review of the CLUP reveals it requires the City to conduct an ESHA determination of 
the NBR Project in this proceeding as part of its review. In Section 1.3 General Policies it states 
that "[T]he policies of Chapter 3 of the Coastal Act (PRC Sections 30200 - 30265.5) shall be the 
guiding policies of the Coastal Land Use Plan." Further, it states "[W]here there are conflicts 
between the policies set forth in this Coastal Land Use Plan and those set forth in any element of 
the City's General Plan, zoning, or any ordinance, the policies of the Coastal Land Use Plan shall 
take precedence." 
  

In the CLUP's Section 4.1.1 states the following policies regarding Environmentally 
Sensitive Habitat Areas: 
  
"Another important habitat within the City of Newport Beach is coastal sage scrub (CSS). 
Although CSS has suffered enormous losses in California (estimates are as high as 85%), 
there are still thousands of acres in existence and this community type is no longer listed as rare 
by CDFG. Nevertheless, where CSS occurs adjacent to coastal salt marsh or other 
wetlands, or where it is documented to support or known to have the potential to support rare 
species such as the coastal California gnatcatcher, it meets the definition of ESHA 
because of its especially valuable role in the ecosystem. CSS is important transitional or edge 
habitat adjacent to saltmarsh, providing important functions such as supporting 
pollinators for wetland plants and essential habitat for edge-dependent animals like several 
species of butterflies that nectar on upland plants but whose caterpillars require wetland 
vegetation. CSS also provides essential nesting and foraging habitat for the coastal California 
gnatcatcher, a rare species designated threatened under the Federal   
Endangered Species Act.  
  
Policies 4.1.1-1. Define any area in which plant or animal life or their habitats are either rare or 
especially valuable because of their special nature or role in an ecosystem and which could 
be easily disturbed or degraded by human activities and developments as an environmentally 
sensitive habitat area (ESHA). Using a site-specific survey and analysis by 
a qualified biologist, evaluate the following attributes when determining whether a habitat area 
meets the definition of an ESHA: 
  
A. The presence of natural communities that have been identified as rare by the California 
Department of Fish and Game. 
  
B. The recorded or potential presence of plant or animal species designated as rare, threatened, 
or endangered under State or Federal law. 
  
C. The presence or potential presence of plant or animal species that are not listed under State 
or Federal law, but for which there is other compelling evidence of rarity, such as 
designation as a 1B or 2 species by the California Native Plant Society......" 
  
Under the City's CLUP Policies ESHA is entitled to such protections as: 
  
"4.1.1-4. Protect ESHAs against any significant disruption of habitat values. 
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4.1.1-6. Require development in areas adjacent to environmentally sensitive habitat areas to be 
sited and designed to prevent impacts that would significantly degrade those areas, 
and to be compatible with the continuance of those habitat areas. 
  
4.1.1-7. Limit uses within ESHAs to only those uses that are dependent on such resources. 
  
4.1.1-9. Where feasible, confine development adjacent to ESHAs to low impact land uses, such 
as open space and passive recreation." 
  

In short, the City is required to make a determination of the presence ESHA in the NBR 
Project site under the City's own CLUP's Policies listed above in addition to such requirements 
under CEQA. 
  

Lastly, what makes the NBR DEIR ESHA determination avoidance request so egregious 
is that both the NBR Project applicants Newport Banning Ranch, LLC (NBR) and the City of 
Newport Beach know that ESHA is present on the NBR Project site. Indeed, both know it is 
present on the adjoining City-owned property which is the site of the proposed Sunset Ridge 
Park Project. Both the City and NBR as property owners were the subjects of an enforcement 
action for violation of the California Coastal Act brought by the Commission. The violation 
involved the unpermitted removal of major vegetation including vegetation comprising native 
plant communities and habitat for the federally threatened California gnatcatcher; placement of 
solid material, including pipes, vehicles and construction equipment; and grading.  
  

The above Coastal Act violation was the subject of a Coastal Commission hearing 
conducted on April 14, 2011 at the Santa Barbara Board of Supervisors 105 E. Anapamu Street. 
Santa Barbara, CA 93101.  According to the Staff Report prepared for the hearing, the 
unpermitted development occurred in three areas totaling 1.01 acres (referred to by their relative 
locations as "Northwest Polygon,"  "Northeast Polygon," and "Southeast Polygon") (Exhibit #4 
of the staff report for the Consent Cease and Desist Order and Consent Restoration Order) of 
portions of land owned by NBR and the City property (which is continuous to the southeast) 
(Exhibits #1 and #2 of the staff report for the Consent Cease and Desist Order and Consent 
Restoration Order), all of which are located immediately inland of the 5000 block of West Coast 
Highway, Orange County, California. A copy of the April 14, 2011 Staff Report with the 
aforementioned exhibits is attached. 

 
At the April 14, 2011 hearing, the Coastal Commission approved Consent Cease and 

Desist Order No. CCC-11-CD-03 and Consent Restoration Order No. CCC-11-RO-02. Under the 
terms of the Consent Orders the City and NBR are, among other actions, to restore the Northwest 
and Southeast Polygons on the subject properties by planting coastal sage scrub vegetation native 
to Orange County that will provide foraging and breeding habitat for the coastal California 
gnatcatcher. As part of the Consent Orders the City and NBR agreed that for purposes of the 
enforcement action the Northwest and Southeast Polygons constituted environmentally sensitive 
habitat areas (ESHA) as defined by the Coastal Act.  

As part the CCC Staff Report, attached is the Memorandum prepared for the Coastal 
Commission by Dr. Jonna Engels dated March 31, 2011. The Memorandum concerns "Newport 
Banning Ranch NOV (Notice of Violation) Subject Development ESHA Determination. On Pg. 
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7 of the Memorandum, Dr Engels indicates that the United States Fish and Wildlife Service 
(USFWS) in 2007 "designated all of Newport Banning Ranch as critical habitat for the 
California gnatcatcher", a federally protected endangered species under Endangered Species Act.  

The Memorandum further states that [I]n designating Newport Banning Ranch as critical 
habitat, the USFWS noted that the area was occupied by gnatcatchers at the time of the listing 
and at the time of designation of critical habitat and the area "contains all of the features essential 
to the conservation of the coastal California gnatcatcher." A copy of the California Gnatcatcher 
Critical Habitat Map designating both Newport Banning Ranch and the City's Sunset Ridge Park 
properties is attached for your review. 

The USFWS designation of all of Newport Banning Ranch as critical habitat certainly 
qualifies under the City's CLUP Policy 4.1.1-1(B) as "[T]he recorded or potential presence of 
plant or animal species designated as rare, threatened, or endangered under State or Federal law." 
Thus, the City is bound by its own Coastal Land Use Plan and the statutory and case law 
regarding CEQA cited above to demand the NBR DEIR contain a full determination of ESHA 
present on the NBR Project site. As noted above, "[t]he purpose of the environmental impact 
report is to identify the significant effects on the environment of a project, to identify alternatives 
to the proposed project, and to indicate the manner in which significant environmental effects 
can be mitigated or avoided.(PRC 21002.1(a)." (Emphasis added) In its deliberate avoidance in 
determining the presence of ESHA on the NBR Project site, the NBR DEIR fails in fulfilling the 
basic purpose of its preparation under CEQA. 

Very truly yours, 

 

 

Bruce Bartram 

 
  

  
  
 










