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LOCAL AGENCY FORMATION COMMISSION

ORANGE COUNTY

November 4, 2011

Patrick J. Alford, Planning Manager
City of Newport Beach, Community Development Department
3300 Newport Boulevard
P.O. Box 1768
Newport Beach, CA 92658-8915

Subject: Comments - Newport Banning Ranch Project Draft
Environmental Impact Report

Dear Mr. Alford,

The Orange County Local Agency Formation Commission (OC LAFCO)
has reviewed the Draft Environmental Impact Report (Draft EIR) for the
Newport Banning Ranch Project (Project). DC LAFCO appreciates this
opportunity to review and comment on the Draft EIR pursuant to the
California Environmental Quality Act (pub. Res. Code § 21000 et seq.:
"CEQA") and the State CEQA Guidelines (14 CCR. § 15000 set seq.).

OC LAFCO operates under the Cortese-Knox-Hertzberg Local
Government Reorganization Act of 2000 (Government Code Section 56000
et seq.). Under the Act, OC LAFCO is required to make determinations
regarding an annexation and to consider the environmental impact report
of a Lead Agency (Government Code Section 56881). According to the
Draft EIR, the City of Newport Beach is Lead Agency for purposes of the
Project and is responsible for certifying the EIR. The Act also establishes
the factors which DC LAFCO must consider in making its determinations
for a proposed change of organization, including any policies adopted by
DC LAFCO to create planned, orderly and efficient patterns of
development (Government Code Section 56668). Because of this role and
pursuant to Section 21069 of the Public Resources Code and Title 14,
California Code of Regulations, section 15381, OC LAFCO would be a
responsible agency for annexation of the Banning Ranch project to an
adjacent city and/or special district.
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During our review of the Draft EIR for the Banning Ranch Project, we have noted that
there are several missing components that are required for use of the EIR by DC
LAFCO as a responsible agency. (See State CEQA Guidelines § 15096(d) [responsible
agency's comments on the Draft EIR should focus on shortcomings in the EIR within
the responsible agency's area of expertise].) A discussion of each of these components
is referenced below.

As you know, each responsible agency is required to provide the lead agency with
specific detail about the scope and content of the environmental information related to
the responsible agency's area of statutory responsibility that must be included in the
Draft EIR. (State CEQA Guidelines §§ 15082(b) & 15096(b)(2).) In accordance therewith,
most of the comments below were also included in the Response to the Notice of
Preparation of the Draft Environment Impact Report submitted by Orange County LAFCO
to the City of Newport Beach on April?, 2009 (see attached).

The Final Environmental Impact Report ("EIR") must address the impacts of all of the
project components, including but not limited to the annexation process, and all
necessary and feasible mitigation. In particular, the EIR should address the factors as
identified in Government Code Section 56668. These factors include, but are not limited
to, the following considerations:

1. As a responsible agency, LAFCO must independently review and consider the
adequacy of the lead agency's environmental documents prior to approving
any portion of the proposed project. (State CEQA Guidelines § 15096.)

a. The Final Project Level Environmental Impact Report must be adequate
for the purposes of annexation and should include substantive discussion
of the LAFCO annexation process. (State CEQA Guidelines § 15096.)

b. The Final EIR should include the approximately 60 acres of
unincorporated territory currently excluded from project area. The Draft
EIR does not include the entirety of the Banning Ranch area and excludes
approximately 60 acres located on the eastern side of the Santa Ana River
(Referred to as ACOE Wetlands Restoration Area). Exclusion of the 60
acres of ACOE Wetlands Restoration Area would create an "island or
corridor of unincorporated territory" which, as stated above, is a specific
factor to be considered in the review of annexation proposals under
Government Code Section 56668(f). The omission of the ACOE Wetlands
from the Final EIR would require the preparation of a Supplemental EIR
to analyze the environmental impacts to the additional 60 acres discussed
above as part of any application for annexation of Banning Ranch. This
would financially impact the annexation proponent and also impact the
timing of the proposed annexation.
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2. The "Project Description" must be clearly articulated and must include a
description of the proposed annexation of the project area to the City of
Newport Beach.

a. The "Project Summary" section of the Draft EIR does not discuss the
future annexation of the project territory to the City of Newport Beach.
(See State CEQA Guidelines § 15123(b)(2), [summary section "shall
identify areas of controversy known to the Lead Agency including issues
raised by agencies and the public"].)

b. The "Project Description" in the Final EIR must clearly identify
annexation of the unincorporated portions of the project area as part of the
"whole of the project" requiring LAFCO review and approval. (See State
CEQA Guidelines § 15124(d)(1)(B); see also State CEQA Guidelines §
15378(a) [defining the term "project" as including the whole of an action];
see also State CEQA Guidelines § 15378(c) [explaining that the word
"project" includes "activity [that] is being approved and which may be
subject to several discretionary approvals by governmental agencies"].)
The Final EIR must also discuss the timing of annexation relative to timing
of the proposed development plans.

c. Other LAFCO actions: In addition to annexation, the "Project Description"
should adequately address all other related changes of organization
affecting any public agencies in the project area that may result from the
development of the proposed planned communities and annexation to the
City of Newport Beach. (State CEQA Guidelines § 15124(d)(1)(B).) These
agencies may include, but are not limited to the Mesa Consolidated Water
District and/or the Costa Mesa Sanitary District.

d. "Project Objectives" must include discussion of the eventual annexation of
the Newport Banning Ranch Project Area to the City of Newport Beach.
(See State CEQA Guidelines § 15124(b) ["[t]he statement of objectives
should include the underlying purposes of the project"].)

e. "Proposed Implementation Plan" must include discussion of the timing or
phasing of the annexation of the project area to the City of Newport Beach
in relation to the other actions related to the development of the Newport
Banning Ranch Project Area.

f. "Components of Newport Banning Ranch" includes a reference to
annexation (Section 3.9.3), but annexation of the project area must be
expressly listed as an independent component of the project.


















