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(3) In open coastal waters, other than wetlands, including streams, estuaries, and
lakes, new or expanded boating facilities and the placement of structural pilings for
public recreational piers that provide public access and recreational opportunities.
(4) Incidental public service purposes, including but not limited to, burying cables
and pipes or inspection ofpiers and maintenance of existing intake and outfall lines.
(5) Mineral extraction, including sand for restoring beaches, except in
environmentally sensitive areas.
(6) Restoration purposes.
(7) Nature study, aquaculture, or similar resource dependent activities. ...

(c) In addition to the other provisions of this section, diking, filling, or dredging in
existing estuaries and wetlands shall maintain or enhance the functional capacity of
the wetland or estuary....

The City's Coastal Land Use Plan states:
4,2.2-3. Require buffer areas around wetlands of a sufficient size to ensure the biological
integrity and preservation of the wetland that they are designed to protect. Wetlands shall
have a minimum buffer width of 100 feet wherever possible. Smaller wetland buffers may
be allowed only where it can be demonstrated that 1) a 1DO-foot wide buffer is not possible
due to site-specific constraints, and 2) the proposed narrower buffer would be amply
protective of the biological integrity of the wetland given the site-specific characteristics of
the resource and of the type and intensity of disturbance.

In summary, wetlands are protected under the Coastal Act and the City of Newport Beach certified
Land Use Plan. The development allowed in wetlands is restricted to certain allowable uses, and
development adjacent to wetlands must be sited with appropriate buffers to ensure the
continuance of the wetland.

It appears that development is proposed within wetlands. A comparison of exhibits 4.6-3a, 4.6-6a
and 4.6-6b shows that development is being proposed within mapped wetlands at drainage course
A, B, and C, that development is proposed within approximately 30 feet of a mapped wetland
containing endangered fairy shrimp at wetland point 16, development is proposed in areas which
likely qualify as wetlands, as described above, and many of the mapped wetlands are located in
close vicinity to areas planned for permanent development.

Therefore, the proposed project does not appear to be consistent with Coastal Act Sections 30231
and 30233 because the proposed project would result in the elimination or degradation of wetlands
on the subject site. The EIR should further evaluate the impacts of the development on
wetland resources. The EIR should also consider alternatives that avoid wetland impacts
and result in the establishment of appropriate habitat buffers between development and
wetlands.

IX. Archeology

Cultural and Paleontological Resources

Section 30244 of the Coastal Act requires the protection of archaeological and paleontological
resources and states in part:
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Where development would adversely impact archaeological or paleontological resources as
identified by the State Historic Preservation Officer, reasonable mitigation measures shall
be required.

The Newport Banning Ranch DEIR states that there are 11 archaeological sites on the Project Site.
Further, the DEIR states that the archaeological consultant, BonTerra Consulting, performed a walk­
over on May 13,2009 and carried out Phase II text excavation and evaluation of the 11 mapped
archaeological sites. Specifically, testing activities included brush clearing, excavation of shovel
test pits (STPs), and one square meter units. These activities constitute "development" under the
Coastal Act. All development, unless exempt, requires a Coastal Development Permit (CDP).
Because the development occurred within a mapped archaeological site, the work would not be
exempt. There is no mention of CDPs having been issued for the development. Please provide
information regarding any CDP that were obtained for this work.

Inadequate information is provided to determine the adequacy of the testing that was performed to
determine the nature, extent and boundaries of existing archaeological sites on the Project Site. In
order to provide adequate protection of archaeological resources, a CDP should be obtained to carry
out a comprehensive archaeological research plan (ARP) so that archaeological sites are located and
can be avoided in the development of the Project Site. The ARP should be carried out in a manner
that is most protective of archaeological resources. The ARP should not be designed to recovery
archaeological resources but to determine the nature, extent and boundaries of existing
archaeological resources. The ARP should also include any subsurface archaeological investigation
that was done without a CDP. The Coastal Commission requires that an ARP be subject to peer
review by at least three qualified archaeologists and review and comment opportunity be extended
to the State Historic Preservation Officer, Native American Heritage Commission (NARC), and
Native Americans with cultural ties to the area, as determined by the NAHC. There is no discussion
of peer review or review and comments by the above mentioned parties of the archaeological
research testing and implementation plan.

The DEIR states that numerous artifacts and features were found during previous archaeological
investigations. However, the disposition of those artifacts and features is not discussed. Further,
the DEIR states that no burials were found on the Project Site. However, it is not clear as to
whether the archaeological testing was designed to test to the appropriate depth to detect burials.

Finally, the DEIR states that the Project would impact three known archaeological sites that are
deemed eligible for listing on the State and National registers of historic places and that activities
could also further impact unknown archaeological resources. However, the DEIR concludes that
two mitigation measures have been included that will mitigate this impact to a level considered less
than significant. As stated, inadequate testing has occurred to date to make such a determination.
The mitigation measures (MM 4.13-1 and MM 4.13-2 are inadequate to minimize impacts to
cultural resources. The mitigation measures call for the salvaging and cataloguing of archaeological
resources as opposed to in-situ preservation of human remains and significant resources as the
preferred option. Further, the mitigation measure state that some project grading would be
monitored by Native American monitors. All grading activities that have the potential to impact
Native American resources should be monitored by Native Americans with cultural ties to the area.
The mitigation measures do not provide for maximum protection of archaeological resources and



Page 13 of 15

calls for removal (data recovery) of known archaeological sites in order to make way for Project
development as opposed to redesign of the Project in order to protect archaeological resources in
place.

For the above site reasons the DEIR is not consistent with Section 30244 of the Coastal Act.

X. Legal Inadequacies in DEIR

2.0 Introduction Section

The introduction fails to inform the public of the extent of the statutory and regulatory standards
applicable to this EIR. "An EIR must include detail sufficient to enable those who did not
participate in its preparation to understand and to consider meaningfully the issues raised by the
proposed ~roject." (Bakersfield Citizens for Local Control v. city of Bakersfield (2004) 124
Cal.AppAI 1184, 1197.) Please include the following statutory and regulatory references and
language.

2.1
Include entire definition of EIR from Public Resources Code, section 21061 with

particular emphasis on the first sentence of this section regarding the meaning of the
EIR-" a detailed statement setting forth the matters specified in Sections 21100 and
21100.1 ... "

2.2
Include all language from Public Resources Code, section 21100 and all language

regarding specificity of EIR found in 14 CCR 15146 in this section, "Type of Environmental
Impact Report."

3.0 Project Description Section

"An accurate, stable and finite project description is the sine qua non of an informative and legally
sufficient EIR; the defined project and not some different project must be the EIR's bona fide
subject. CEQA compels an interactive process of assessment of environmental impacts and
responsive project modification which must be genuine. It must be open to the public, premised
upon a full and meaningful disclosure of the scope, purposes, and effect of a consistently described
project, with flexibility to respond to unforeseen insights that emerge from the process" (Burbank­
Glendale-Pasadena Airport v. Hensler (1991) 233 Cal.App.3d 577, 592.)

Given the scope of the proposed development project, this chapter does not include specifics
about a number of project components. The project proposal resembles more of a subdivision
proposal and land use designations for the subdivision rather than a project that presents
appropriate plans (architectural, engineering, etc.) for a specific number of residential, commercial,
recreational, open space and circulation components. In an application for a coastal development
permit, the commission typically requires specific project plans which include details of each
component of the proposed project (architectural, engineering, biological, etc) and how each
component mayor may not impact specific coastal resources present on that component's project
site. The present project description does not include the requisite detail to evaluate the scope of
the impacts associated with each individual component of the proposed project. Without the
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specifics, it would not be possible to determine the extent of a project's impacts on coastal
resources. Please revise the project description to include specific details about each component
of the project and the requisite technical information about each component.

3.6.4 Land Use Regulations subsection

The DEIR notes that "[djevelopment of the project would be governed by City regulatory
mechanisms including the following:

A. The Newport Banning Ranch Planned Community Development Plan (NBR-PC), which
would provide the zoning regulations for the Project site.

B. The Newport Banning Ranch Master Development Plan (Master Development Plan),
which would provide a general site development plan for each land use area and would
establish design criteria for development oreach land use within the Project site."

The DEIR mischaracterizes these "regulatory mechanisms" in the DEIR. The project applicant
cannot rely on any "approval" of these regulatory mechanisms unless the City annexes the project
area into its jurisdiction, the City thereafter submits an LCP amendment application to the
Commission and the Commission certifies these "regulatory mechanisms" related to the project
area. Without adhering to these procedures, the project's approval is subject solely to Chapter 3
policies of the Coastal Act and is entirely within the Coastal Commission's permit-issuing
authority. Any alleged "regulatory mechanisms" approved by the City without receiving Coastal
Commission certification will not be used as guidance in the Commission's consideration of the
proposed project.

4.1 Land Use Section

Section 4-1.6 refers to an exemption issued by South Coast Regional Zone Conservation
Commission for oil/gas operations-E-7-27-73-144 (March 24,1975). Please elaborate on the
specific extent of the cited exemption.

4.6 Biological Resources Section

Section 4.6-4, the Biological Resources chapter, alleges to list the permanent and temporary
biological impacts of the project but completely fails to provide sufficient detail of the specific
project components that cause the alleged impacts. Thus, the chapter does not provide sufficient
detail to enable the general public to meaningfully consider the impacts associated with the
project. Rather, the DEIR states generally the number of acres that will be impacted from the
proposed development. Without specific analysis related to how each component of the proposed
project impacts the biological resources, there cannot be a meaningful analysis of cumulative
impacts, mitigation measures or feasible alternatives that may enable the applicant to redesign
certain components to lessen any impact the project may have on the environment. This level of
detail is particularly important for the Commission when it reviews projects to determine the extent
of cumulative impacts from a project and its consideration of whether or not the proposal identifies
the proper mitigation and/or alternatives for those impacts. Please include more specific detail
regarding the site plans for each proposed structure, grading component, or other development,
as defined in section 30106 of the Coastal Act, and the expected biological impact from the
proposed development.
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These are some of our initial concerns; we hope these issues will be addressed in the City's review
of the project. Please note, the comments provided herein are preliminary in nature. Additional
and more specific comments may be appropriate as the project develops into final form and when
it is submitted to the Commission for formal review. We request notification of any future activity
associated with this project or related projects. Thank you for the opportunity to comment on this
matter.

Sincerely,

John Del Arroz

~t,~alyst

Cc: State Clearinghouse




