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STAFF RECOMMENDATIONS AND FINDINGS 
FOR CONSENT CEASE AND DESIST AND RESTORATION ORDERS 
 
 

CONSENT CEASE AND DESIST 
ORDER: 

CCC-11-CD-03 

CONSENT RESTORATION 
ORDER: 

CCC-11-RO-02 

RELATED VIOLATION FILE: V-5-09-008 

PROPERTY LOCATION: Property identified by the Orange County Assessor’s 
Office as Assessor Parcel Nos. (APNs) 424-041-04, 
114-170-43, and 114-170-79 and adjacent City of 
Newport Beach property identified by the Orange 
County Assessor’s Office as Assessor Parcel No. 
424-041-10, all of which are located immediately 
inland of the 5000 block of W. Coast Highway 

PROPERTY OWNERS: Newport Banning Ranch, LLC,1 as to the property 
described by the first three APNs and the City of 
Newport Beach as to the last.  

                                                 
1 Newport Banning Ranch, LLC, manages planning and entitlement of the “Banning Ranch” surface rights for the 
property owners, Cherokee Newport Beach, LLC and Aera Energy, LLC. Hereinafter, all references to Newport 
Banning Ranch, LLC, (or “NBR”) are to Newport Banning Ranch, LLC, Cherokee Newport Beach, LLC, and Aera 
Energy, LLC, jointly.  
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VIOLATION DESCRIPTION: Unpermitted development, including removal of 

major vegetation, including vegetation comprising 
native plant communities and habitat for the 
federally threatened coastal California gnatcatcher; 
placement of solid material, including placement of 
numerous significant stacks of pipe conduits, 
vehicles, mechanized equipment, and construction 
materials; and grading. 

PERSONS SUBJECT TO THESE 
ORDERS: 

1. Newport Banning Ranch, LLC2

2. Southern California Edison 

3. Herman Weissker, LLC 

4. City of Newport Beach 

 

SUBSTANTIVE FILE 
DOCUMENTS: 

 
1. Newport Beach certified Land Use Plan 
2. Public documents in Cease and Desist and 

Restoration Order files No. CCC-10-CD-09 and 
CCC-09-RO-08 

3.   Exhibits #1 through 24 of this staff report 

CEQA STATUS: Exempt (CEQA Guidelines (CG) §§ 15060(c)(2) 
and (3)) and Categorically Exempt (CG §§ 
15061(b)(2), 15307, 15308 and 15321). 

 
 
I. SUMMARY OF STAFF RECOMMENDATION AND FINDINGS 

 
The Proposed Orders 
 
Staff recommends that the Commission approve Consent Cease and Desist No. CCC-11-CD-03 
and Restoration Order No. CCC-11-RO-02, attached to this staff report (“Consent Orders”), 
addressing the unpermitted removal of major vegetation (including vegetation comprising native 
plant communities and habitat for the federally threatened coastal California gnatcatcher – a bird 
species) and the results thereof; and the unpermitted placement of solid material, including 
placement of numerous significant stacks of pipe conduits, vehicles, mechanized equipment, and 
construction materials; and grading (Exhibit #3), in violation of the Coastal Act.  
 
The unpermitted development occurred in three areas totaling 1.01 acres (referred to by their 
relative locations as “Northwest Polygon,” “Northeast Polygon,” and “Southeast 

                                                 
2 See fn1. 
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Polygon”)(Exhibit #4) of portions of land owned by Newport Banning Ranch, LLC (“NBR”) and 
the City of Newport Beach (“City”). 3 The NBR properties are located on “Banning Ranch,” 
described below, and the City property is continuous to the southeast (Exhibits #1 and 2).  The 
Orange County Assessor’s office identifies the properties as Orange County Assessor’s Parcel 
Nos. 424-041-04, 424-041-10, 114-170-43, and 114-170-79 (hereinafter referred to as the 
“Subject Properties”), all of which are located immediately inland of the 5000 block of W. Coast 
Highway, Orange County. 
 
Banning Ranch is a Deferred Area of Certification in unincorporated Orange County, and 
therefore the Commission has sole permitting and enforcement jurisdiction in this area. Section 
2.2.4 of the Commission-certified Newport Beach Land Use Plan (“LUP”) describes the Banning 
Ranch property as follows: 

 
Banning Ranch consists of 505 acres located north of the Semeniuk Slough and West 
Coast Highway and east of the Santa Ana River. Nearly all of Banning Ranch (454 acres) 
is located within the City’s sphere of influence in unincorporated Orange County. Oil 
and gas operations are conducted throughout the County portion of the property (West 
Newport Oil Field) pursuant to California Coastal Commission Exemption E-144. These 
operations consist of 483 producing, idle, injection, and abandoned well sites and related 
service roads, pipelines, storage, and other facilities. The property contains a number of 
sensitive habitat types, including southern coastal bluff scrub, alkali meadow, southern 
coastal saltmarsh, southern black willow forest, coastal brackish marsh, and vernal 
pools. The property also contains steep coastal bluffs along the southern and western 
edges of the mesa. The bluff faces have been eroded in some areas to form a number of 
gullies and ravines. Future land uses for Banning Ranch are currently under review as 
part of a comprehensive update of the City of Newport Beach General Plan. 

 
The City has submitted an application for a coastal development permit (“CDP”) to authorize the 
Sunset Ridge Park project on portions of the subject properties.4  
 
Pursuant to the terms of the Consent Orders, NBR, Herman Weissker, LLC (“HWI”), Southern 
California Edison (“SCE”), and the City (collectively, “Respondents”) have agreed to, among 
other things: 1) remove all materials described in Section IV.A, below, including, but not limited 
to, the following: gravel, concrete, and construction materials from the impacted Polygons; 2) 
restore the Northwest and Southeast Polygons on the subject properties by planting coastal sage 
scrub vegetation native to Orange County that will provide foraging and breeding habitat for the 
coastal California gnatcatcher; 3) conduct a mitigation project involving revegetation of no less 
than 2.5 acres with native coastal sage scrub plant species that will provide foraging and 
breeding habitat for the coastal California gnatcatcher, at a ratio of 3:1 restoration to the 

 
3 The City of Newport Beach purchased its respective portion of the subject properties in December 2006 from the 
California Department of Transportation.  
4 The proposed active and passive park would include one baseball field and two soccer fields, a playground and 
picnic area, a memorial garden and an overlook with seating and shade structure, pedestrian paths, restroom 
facilities, parking, and habitat enhancement. Commission staff will be evaluating the City’s proposed park project at 
a subsequent hearing.  
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Environmentally Sensitive Habitat Areas (“ESHA”) impacted by the unpermitted development; 
and 4) cease and desist from conducting any further unpermitted development on the subject 
properties.    
 
Commission staff has worked closely with Respondents to reach an agreement on the following 
Consent Orders to resolve the alledged Cosatal Act violations.  Respondents, through these 
Consent Orders, collectively have agreed to resolve all Coastal Act violation matters addressed 
herein, including resolving Coastal Act claims under Coastal Act Sections 30820 and 30822. To 
that end, NBR and the City have agreed to restore the impacted Polygons and undertake a 
mitigation project in accordance with the Consent Orders and HWI and SCE have agreed to pay 
$300,000 in monetary penalties. 
 
Coastal California Gnatcatcher 
 
Habitat for the federally threatened coastal California gnatcatcher constitutes the predominant 
coastal resource affected by the unpermitted development that is the subject of these 
proceedings. The United States Fish and Wildlife Service designated all of Banning Ranch as 
critical habitat for the gnatcatcher because the area was occupied by the gnatcatcher at the time 
of listing of the species in 1993 and at the time of designation of critical habitat in 2007, and the 
area “contains all of the features essential to the conservation of the coastal California 
gnatcatcher.” Final Rule p. 72040.  Due to its rarity and ecological significance, the Commission 
has identified coastal sage scrub (“CSS”) areas that provide habitat for the California gnatcatcher 
as ESHA.  
 
Commission staff ecologist Dr. Jonna Engel visited the site and reviewed available biological 
information pertaining to the site, including biological reports submitted by the Respondents and 
the Banning Ranch Conservancy (including, but not limited to Exhibits #7, 9, 10, 12, 18, 20, 21, 
and 22), peer reviewed literature, and aerial photographs of the site in order to conduct a site-
specific analysis to determine whether the impacted Polygons met the definition of ESHA prior 
to the unpermitted development. The results of Dr. Engel’s assessment are included in a memo to 
staff, dated March 31, 2011 (Exhibit #5). Dr. Engel concludes that the Northwest and Southeast 
Polygons, prior to the unpermitted activities, were ESHA as that term is defined in Section 
30107.5 of the Coastal Act, based on the presence of coastal scrub habitat and the history of 
gnatcatcher use in, and/or around, the polygons.  Vegetation, and consequently the gnatcatcher 
habitat, on the Northwest and Southeast Polygons were destroyed by the violations on the subject 
properties.  
 
Commission’s Jurisdiction 
 
The Commission has jurisdiction over permit and enforcement matters on the subject properties; 
the subject properties are in a Deferred Area of Certification in unincorporated Orange County 
within the City of Newport Beach’s sphere of influence.  The Commission has approved the City 
of Newport Beach LUP, however, the City does not have a certified Local Coastal Program. 

  



CCC-11-CD-03 & CCC-11-RO-02 
Page 5 of 22 
 
Although Chapter 3 of the Coastal Act is the standard of review, the City LUP policies provide 
guidance in regards to development and enforcement matters.5

 
Requirements for Issuance of Cease and Desist and Restoration Orders 
 
The Commission can issue a Cease and Desist Order under Section 30810 of the Coastal Act in 
cases where it finds that the activity that is the subject of the order has occurred either without a 
required CDP or in violation of a previously granted CDP. The Commission can issue a 
Restoration Order under Section 30811 of the Coastal Act, if it finds that development 1) has 
occurred without a CDP, 2) is inconsistent with Chapter 3 of the Coastal Act, and 3) is causing 
continuing resource damage. These criteria are all met in this case, as summarized briefly, below.   
 
As described in more detail in Section IV of this staff report, the unpermitted activity that has 
occurred on the subject properties meets the definition of “development” set forth in Coastal Act 
Section 30106.  Coastal Act Section 30600 states that, in addition to obtaining any other permit 
required by law, any person wishing to perform or undertake any development in the Coastal 
Zone must obtain a CDP. No such permit was issued by the Commission nor has a permit 
application been submitted for the subject unpermitted activities.  
 
As discussed below, not only do the unpermitted activities meet the definition of development, 
and therefore require but lack a CDP, but the unpermitted development and the ongoing 
maintenance of the unpermitted development is also inconsistent with the Chapter 3 policies of 
the Coastal Act, including Section 30231 (biological productivity and water quality), 30240 
(environmentally sensitive habitat areas or ESHA, and ESHA adjacent development)6, Section 
30251 (scenic and visual qualities), Section 30253 (minimization of adverse impacts), and 
policies within the City’s LUP, as fully discussed below.7

 
The unpermitted development has adversely impacted coastal resources.  Such impacts meet the 
definition of damage provided in Section 13190(b) of Title 14 of the California Code of 
Regulations (“CCR”), which defines “damage” as, “any degradation or other reduction in 
quality, abundance, or other quantitative or qualitative characteristic of the resource as compared 
to the condition the resource was in before it was disturbed by unpermitted development.”  If the 
unpermitted development, including, but not limited to construction materials and areas cleared 
of native vegetation, is allowed to remain unmitigated, its effects will lead to further adverse 

                                                 
5 The Commission may issue orders to enforce any requirement of a certified Local Coastal Plan in certain 
circumstances enumerated in Coastal Act Sections 30810 and 30811. 
6 Respondents have agreed that the jurisdictional pre-requisites for issuance and enforcement of these orders have 
been satisfied, including that Chapter 3 grounds exist to support these Consent Orders, but they do not agree with the 
conclusion that the Northwest and Southeast Polygons constituted environmentally sensitive habitat areas as defined 
by Coastal Act Section 30107.5. In furtherance of the intent of the parties to resolve these matters in settlement, 
Respondents and the Commission agree that the findings set forth in the Staff Report are determinative only as to the 
Impacted Areas, and shall not be binding on any future coastal development permit or other proceeding before the 
Coastal Commission on property other than the Impacted Areas. A separate analysis will be done by the Coastal 
Commission for any future coastal development permit or other proceeding before the Coastal Commission on the 
subject properties other than the Impacted Areas. 
7 A description of the Chapter 3 policies of the Coastal Act and the City LUP policies that apply to the subject 
property is provided in Section IV of this staff report. 
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impacts (including the temporal continuation of the existing impacts) to sensitive habitat.  Thus, 
the continued presence of the unpermitted development on the subject properties is causing 
continuing resource damage, as defined in 14 CCR Section 13190.   
 
Staff Recommendation 
 
Staff recommends that the Commission approve Consent Cease and Desist Order CCC-11-CD-
03 and Consent Restoration Order CCC-11-RO-02 to address the unpermitted development, and 
the results thereof, described below.  
 
II.  HEARING PROCEDURES 
 
The procedures for a hearing on a Cease and Desist Order and Restoration Order are outlined in 
14 CCR Section 13185 and 14 CCR Section 13195.   
 
For a Cease and Desist Order and Restoration Order hearing, the Chair shall announce the matter 
and request that all parties or their representatives present at the hearing identify themselves for 
the record, indicate what matters are already part of the record, and announce the rules of the 
proceeding including time limits for presentations.  The Chair shall also announce the right of 
any speaker to propose to the Commission, before the close of the hearing, any question(s) for 
any Commissioner, at his or her discretion, to ask of any other party.  Staff shall then present the 
report and recommendation to the Commission, after which the alleged violator(s) or their 
representative(s) may present their position(s) with particular attention to those areas where an 
actual controversy exists.  The Chair may then recognize other interested persons after which 
time Staff typically responds to the testimony and to any new evidence introduced. 
 
The Commission will receive, consider, and evaluate evidence in accordance with the same 
standards it uses in its other quasi-judicial proceedings, as specified in 14 CCR Section 13186, 
incorporating by reference Section 13065.  The Chair will close the public hearing after the 
presentations are completed.  The Commissioners may ask questions to any speaker at any time 
during the hearing or deliberations, including, if any Commissioner chooses, any questions 
proposed by any speaker in the manner noted above.  Finally, the Commission shall determine, 
by a majority vote of those present and voting, whether to issue the Cease and Desist Order and 
Restoration Order, either in the form recommended by the Executive Director, or as amended by 
the Commission.  Passage of the motion below, per the Staff recommendation or as amended by 
the Commission, will result in issuance of the Cease and Desist Order and Restoration Order. 
 
III. STAFF RECOMMENDATIONS  
 
Staff recommends that the Commission adopt the following two motions: 
 
1.  Motion  
 

I move that the Commission issue Consent Cease and Desist Order No.  
CCC-11-CD-03 pursuant to the staff recommendation.  
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Staff Recommendation of Approval 
 
Staff recommends a YES vote.  Passage of this motion will result in issuance of the Consent 
Cease and Desist Order.  The motion passes only by an affirmative vote of a majority of 
Commissioners present.  
 
Resolution to Issue Cease and Desist Order 
 
The Commission hereby issues Consent Cease and Desist Order No. CCC-11-CD-03, as set forth 
below, and adopts the findings set forth below on grounds that development has occurred 
without a coastal development permit, in violation of the Coastal Act. 
 
2.  Motion  
 

I move that the Commission issue Consent Restoration Order No.  
CCC-11-RO-02 pursuant to the staff recommendation.    

 
Staff Recommendation of Approval 
 
Staff recommends a YES vote.  Passage of this motion will result in issuance of the Consent 
Restoration Order.  The motion passes only by an affirmative vote of a majority of 
Commissioners present.  
 
Resolution to Issue Consent Restoration Order 
 
The Commission hereby issues Consent Restoration Order No. CCC-11-RO-02, as set forth 
below, and adopts the findings set forth below on the grounds that  1) development has occurred 
on the subject properties without a coastal development permit, 2) the development is 
inconsistent with the Coastal Act, and 3) the development is causing continuing resource 
damage. 
 
 
IV. FINDINGS FOR CEASE AND DESIST ORDER NO. CCC-11-CD-03 AND 

RESTORATION ORDER CCC-11-RO-028

 
A. Description of Unpermitted Development
 
The development that is the subject matter of these Consent Orders is the development, as that 
term is defined in the Coastal Act (PRC § 30106), on the subject properties that required a 
coastal development permit but for which no such permit was obtained and that is described in 
the “Notice of Intent to Record a Notice of Violation of the Coastal Act and Notice of Intent to 
Commence Cease and Desist Order and Restoration Order Proceedings” dated October 5, 2010 
(“NOI”), generally including: 1) removal of major vegetation, including vegetation comprising 
                                                 
8 These findings also hereby incorporate by reference Section I of the April 1, 2011 staff report (“Staff 
Recommendations and Findings”) in which these findings appear, which section is entitled “Summary of Staff 
Recommendations and Findings.” 
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rare native plant communities and habitat for the federally threatened coastal California 
gnatcatcher; 2) placement of solid material, including placement of numerous significant stacks 
of pipe conduits, vehicles, mechanized equipment, and construction materials; and 3) grading.  
The unpermitted development at issue in this matter was undertaken at three separate and distinct 
areas on the subject properties. The three areas are referred to by names based on their locations, 
as the Southeast, Northwest, and Northeast Polygons.   The roadway bisecting the Southeast 
polygon is not a part of the Southeast polygon. The subject unpermitted development 
commenced in 2004, continued regularly into 2006, and both the effects of such development 
continue, and materials placed on the Southeast polygon without a coastal development permit 
persist in place.  Regrowth of major vegetation removed from the Southeast polygon has been 
extremely limited.  The vegetation that has grown within the Northwest polygon does not serve 
the same habitat function as the major vegetation that was removed from the polygon.  
 
B. History of Violations 
 
The unpermitted development activities commenced between April 16, 2004 and October 23, 
2004. On April 1, 2003, West Newport Oil Company, the operator of the West Newport Oil 
Field on Banning Ranch, described above, initially leased NBR property for “vehicle parking 
and storage” to a construction contractor, Herman Weissker, Inc. (“HWI”), which undertook 
utility undergrounding for Southern California Edison (“SCE”) in nearby locations off the 
subject properties. In September 2004, contemporaneously with the clearance of the polygons, 
which, through the review of historic aerial photographs staff has determined to have occurred 
between April 16, 2004 and October 23, 2004, HWI again leased NBR property after SCE 
contracted with HWI to perform utility undergrounding at a nearby locations off the subject 
properties. HWI acknowledges that it utilized the cleared areas as staging areas for the 
undergrounding project. HWI again leased NBR property in September 2005 for work related to 
another SCE utility undergrounding project. HWI’s lease ended in February 2006 (See Exhibit 
#24).  
 
In April 2009, staff became aware of the unpermitted development while reviewing aerial 
photographs during an investigation of a report of mowing on the subject properties and adjacent 
properties. Through comparative analysis of historic aerial photographs, and subsequent 
investigation, including on-site investigation, staff confirmed the presence of unpermitted 
development, including but not limited to: removal of major vegetation, including vegetation 
comprising native plant communities and habitat for the federally threatened coastal California 
gnatcatcher; placement of solid material, including placement of numerous significant stacks of 
pipe conduits, vehicles, mechanized equipment, and construction materials; and grading.  
  
Staff met with NBR on the site on September 3, 2009 to view the areas impacted by the 
unpermitted development at issue. Staff confirmed that development, including removal of major 
vegetation, placement of construction material, and grading, had occurred. At the site, staff 
observed graded areas where native vegetation had been removed and destroyed. Staff informed 
NBR representatives that they would review available information related to the cleared 
vegetation and habitat to determine the appropriate resolution. Commission staff researched the 
matter and confirmed that no application for a CDP had been submitted, and no CDP had been 
obtained, for any such activities. 
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Staff ecologist Dr. Jonna Engel toured the site on September 15, 2010 with other Commission 
staff and representatives of NBR, City, and SCE, in order to observe the nature and extent of the 
unpermitted development and document the extent and species composition of vegetation both 
surrounding the cleared Polygons and that had re-grown in the areas. Staff observed native 
coastal sage scrub species in and around the cleared polygons. Dr. Engel visited the site again 
with other Commission staff on December 15, 2010, to review the biological resources at and 
around the three polygons as well as to discuss the history of gnatcatcher use, the nature of 
gnatcatcher survey collection on the subject properties, and staff’s approach to making an ESHA 
determination.  Representatives of NBR, the City, SCE and USFWS accompanied staff on the 
site visit.   
 
Based upon her site specific analysis of the vegetative communities on and adjacent to the areas 
impacted by the unpermitted development at issue, Dr. Engel determined that the Northwest and 
Southeast Polygons met the definition of ESHA at the time the subject unpermitted development 
was undertaken. The results of Dr. Engels’s assessment are included in a memo to staff, dated 
March 31, 2011 (Exhibit #5).  NBR and the City subsequently submitted documents explaining 
why they do not agree with the conclusion that the Northwest and Southeast Polygons 
constituted ESHA. However, as is explained below, that disagreement does not bear on the 
validity of these orders, since, through the signing of these Consent Orders, the City and NBR 
(as well as SCE and HWI) are agreeing not to contest the issuance or enforceability of these 
Consent Orders and agree that the Commission has met the criteria for issuance of these Consent 
Orders.  
 
On October 5, 2010, pursuant to 14 CCR Section 13181 and 13191, the Commission’s Executive 
Director formally initiated enforcement proceedings by sending Respondents an NOI (Exhibit 
#11), notifying them of his intent to record a Notice of Violation of the Coastal Act against the 
properties where the violations occurred and to commence proceedings for issuance of cease and 
desist and restoration orders to address unpermitted development at the subject properties. The 
NOI sent to Respondents included a detailed explanation of why the subject violations are 
“development” under the Coastal Act and how such activities meet the criteria of Sections 30810 
and 30811 of the Coastal Act to commence proceedings for issuance of a cease and desist order 
and restoration order. The NOI noted that staff desired to work with Respondents to resolve the 
violations amicably and remained willing and ready to discuss options that could involve 
agreeing to a consensual resolution to the Coastal Act violations on the properties at issue, such 
as consent cease and desist and restoration orders. 
 
In accordance with Sections 13181(a) and 13191(a) of the Commission’s regulations, 
Respondents were provided the opportunity to respond to the Commission staff’s allegations as 
set forth in the NOI by completing a Statement of Defense form (“SOD”).  
 
Since June 2009, Commission staff and respondents have worked extensively and collaboratively 
towards an amicable resolution of the issues related to the NOI. On April 1, 2011, Respondents 
signed Consent Cease and Desist Order No. CCC-11-CD-03 and Consent Restoration Order No. 
CCC-11-RO-02.  
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In order to amicably resolve the violations through these Consent Orders, Respondents agreed 
not to contest the legal and factual bases for, or the terms and issuance of, these Consent Orders, 
and have elected to settle this matter rather than to submit an SOD form. Specifically, 
Respondents have agreed not to contest the issuance or enforcability of these Consent Orders at a 
public hearing or any other proceeding. Respondents do not dispute that the jurisdictional pre-
requisites for issuance and enforcement of these Consent Orders have been satisfied, including 
that Chapter 3 grounds exist to support these Consent Orders, but they do not agree with any 
conclusion that the Northwest and Southeast Polygons constituted ESHA as defined by Coastal 
Act Section 30107.5. 
 
C. Basis for Issuance of Cease and Desist and Restoration Orders
 
The following sections provide the bases for issuance of these Consent Orders. Staff notes that 
the standard of review in this matter is the Coastal Act. However, because the Commission has 
certified the City of Newport Beach LUP portion of its Local Coastal Program, that document is 
also considered for the purposes of guidance, and relevant portions of the LUP are discussed 
herein as appropriate.  
 
1. Basis for Issuance of a Cease and Desist Order
 
The Commission may issue a Cease and Desist Order to address violations of the Coastal Act. 
Those Orders may be subject to terms and conditions as necessary to ensure compliance with the 
Coastal Act. The statutory authority for issuance of the proposed Consent Order is 
provided in Coastal Act Section 30810, which states, in relevant part: 
 
 (a) If the commission, after public hearing, determines that any person…has undertaken, 
 or is threatening to undertake, any activity that (1) requires a permit from the 
 commission without securing the permit … the commission may issue an order directing 
 that person … to cease and desist. 
 
 (b) The cease and desist order may be subject to such terms and conditions as the 
 commission may determine are necessary to ensure compliance with this division, 
 including immediate removal of any development or material or the setting of a schedule 
 within which steps shall be taken to obtain a permit pursuant to this division. 
  
The unpermitted development detailed above in Section IV.A has occurred on the subject 
properties without a CDP.  The unpermitted development that is the subject of these Consent 
Orders meets the definition of “development” contained in Section 30106 of the Coastal Act. 
“Development” is defined by Section 30106 of the Coastal Act as follows, in relevant part: 
 
 “Development” means, on land, in or under water, the placement or erection of 
 any solid material or structure; discharge or disposal of any dredged material or 
 of any gaseous, liquid, solid, or thermal waste; grading, removing, dredging, 
 mining, or extraction of any materials; change in the density or intensity of use of 
 land... change in the intensity of use of water, or of access thereto; construction, 
 reconstruction, demolition, or alteration of the size of any structure, including any 
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 facility of any private, public, or municipal utility; and the removal or harvesting 
 of major vegetation other than for agricultural purposes… (emphasis added) 
 
The activities conducted on the subject properties, including but not limited to: removal of major 
vegetation, including vegetation comprising native plant communities and habitat for the 
federally threatened coastal California gnatcatcher; placement of solid material, including 
placement of numerous significant stacks of pipe conduits, vehicles, mechanized equipment, and 
construction materials; and grading clearly constitute, individually and collectively, development 
as defined in Coastal Act. As such, these actions are subject to the following permit requirements 
provided in Coastal Act Section 30600(a): 
 
 (a) Except as provided in subdivision (e), and in addition to obtaining any other permit 
 required by law from any local government or from any state, regional, or local agency, 
 any person, as defined in Section 21066, wishing to perform or undertake any 
 development in the coastal zone… shall obtain a coastal development permit. 
 
The Commission has not issued coastal development permits for any of the development at issue 
in this matter. 
 
Any person wishing to undertake non-exempt development within the Coastal Zone is required 
to first obtain a CDP, in addition to any other permits required by law, unless otherwise exempt. 
Based on the prior use of the area for oil production, on October 30, 1973, the Commission’s 
predecessor agency approved Resolution of Exemption No. E-7-27-73-144 to allow oil 
production activities to continue without a CDP.  This resolution does not extend to development 
that is unrelated to oil operations. The violations at issue involve development undertaken for an 
off-site utility undergrounding project that has no connection to oilfield operations, thus, clearly 
the resolution does not exempt this activity from CDP requirements. Therefore, the standard has 
been met under Section 30810(a) for the Commission’s issuance of CCC-11-CD-03. 
 
2.  Basis for Issuance of a Restoration Order
 
The statutory authority for issuance of this Restoration Order is provided in Section 30811 of the 
Coastal Act, which states, in relevant part: 
 

In addition to any other authority to order restoration, the commission… may, after a 
public hearing, order restoration of a site if it finds that [(a)] the development has 
occurred without a coastal development permit from the commission, local government, 
or port governing body, [(b)] the development is inconsistent with this division, and [(c)] 
the development is causing continuing resource damage. 

 
The following paragraphs set forth the basis for the issuance of the Restoration Order by 
providing substantial evidence that the development meets all of the required grounds listed in 
Section 30811 for the Commission to issue a Restoration Order.  
 
a.  Development has occurred without a Coastal Development Permit 
 

  



CCC-11-CD-03 & CCC-11-RO-02 
Page 12 of 22 
 
As previously presented in Section IV.C.1 of this report, the activities at issue in this matter 
constitute “development” as defined in the Coastal Act and are therefore subject to Coastal Act 
permitting requirements. Staff has verified that the cited development on the subject properties 
was conducted without a CDP.   

 
b.  The Unpermitted Development at Issue is Inconsistent with the Coastal Act  
 
As described below, the unpermitted development is not consistent with the resource policies of 
the Coastal Act, including Sections 30231 (water quality), 30240 (ESHA protection), 30251 
(scenic and visual qualities) and Section 30253 (minimization of adverse impacts) of the Coastal 
Act, in addition to policies within the Newport Beach LUP.  
 
 i.  Environmentally Sensitive Habitat Areas 
 
The unpermitted development on the subject properties is inconsistent with Coastal Act Section 
30240, which requires protection of all ESHA within the Coastal Zone subject to the Coastal Act. 
Environmentally sensitive habitat areas are defined in Coastal Act Section 30107.5, as follows: 
 
 “Environmentally sensitive area” means any area in which plant or animal life or their 
 habitats are either rare or especially valuable because of their special nature or role in 
 an ecosystem and which could be easily disturbed or degraded by human activities and 
 developments. 
 
Commission staff ecologist Dr. Jonna Engel, conducted a thorough and site-specific analysis to 
determine whether the vegetative communities upon the impacted Polygons met the definition of 
ESHA prior to the unpermitted development taking place. In conducting her assessment, Dr. 
Engel visited the site, reviewed historic aerial photographs and available biological information 
pertaining to the site, and confirmed that the Northwest and Southeast Polygons impacted by the 
unpermitted development contained approximately .83 acre of ESHA consisting of coastal sage 
scrub that functions as observed habitat for the federally threatened coastal California 
gnatcatcher (see March 31, 2011 memorandum from Jonna D. Engel, Ph.D, Commission staff 
ecologist (Exhibit #5)). 
 
The Commission agrees with the analysis and conclusions listed in that memorandum and hereby 
incorporates it by reference.  For the reasons stated in that memorandum, the Commission 
therefore finds that the Northwest and Southeast polygons were ESHA at the time of the 
unpermitted development.   
 
Section 30240 of the Coastal Act states:  
 

(a) Environmentally sensitive habitat areas shall be protected against any significant 
disruption of habitat values, and only uses dependent on those resources shall be 
allowed within those areas.  

(b) Development in areas adjacent to environmentally sensitive habitat areas and parks 
and recreation areas shall be sited and designed to prevent impacts which would 
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significantly degrade those areas, and shall be compatible with the continuance of 
those habitat and recreation areas.  

 
 
The unpermitted development at issue, including vegetation removal, grading, and placement of 
construction materials, resulted in the elimination of vegetation from the impacted Polygons.  
Because the subject development significantly disrupted the ESHA in the Northwest and 
Southeast polygons (completely destroying/displacing it) and was not dependent on the resource 
(since the staging did not have to occur in sensitive habitat to be effective), the subject 
development was inconsistent with Section 30240 and of the Coastal Act, and this element of 
30810 and 30811 has been met. 9

 
As indicated above, the unpermitted activities at issue do not constitute a resource dependent use 
and caused significant disruption to the unique and fragile habitat of a sensitive bird species, in 
violation of Section 30240(a). Moreover, the maintenance of the unpermitted development, 
including through the substantial soil disturbance that has occurred in connection with placement 
and storage of numerous significant stacks of pipe conduits, vehicles, mechanized equipment, 
and construction materials on the impacted Polygons, has prevented the recovery of coastal sage 
vegetation that comprises ESHA on the Northwest and Southeast Polygons.  The persistence of 
the disturbance on the site has degraded the habitat on the polygons, which may affect adjacent 
coastal sage scrub that functions as habitat for the gnatcatcher and adjacent maritime succulent 
scrub, also ESHA, in a way that is not compatible with the continuance of these habitats, in 
violation of Section 30240(b).  Therefore, the unpermitted development is inconsistent with 
Section 30240 of the Coastal Act.  

 
ii. Biological Productivity & Water Quality  

 
The unpermitted development is inconsistent with Coastal Act Section 30231, which requires 
protection of water quality in the Coastal Zone. Section 30231 of the Coastal Act states: 
 

The biological productivity and the quality of coastal waters, streams, wetlands, 
estuaries, and lakes appropriate to maintain optimum populations of marine 
organisms and for the protection of human health shall be maintained and, where 
feasible, restored through, among other means, minimizing adverse effects of 
waste water discharges and entrainment, controlling runoff, preventing depletion 
of ground water supplies and substantial interference with surface water flow, 

 
9 As noted above in Section I of this staff report, NBR/City agree that the jurisdictional pre-requisites for issuance 
and enforcement of these Consent Orders have been satisfied, including that Chapter 3 grounds exist to support 
these Consent Orders, but they do not agree with the conclusion that the Northwest and Southeast Polygons 
constituted environmentally sensitive habitat areas as defined by Coastal Act Section 30107.5. NBR/City’s 
contentions are generally presented in correspondence attached to this staff report as Exhibits #7, 10, 12, 18, 20, and 
23. After a review of these assertions, along with historic, site, photographic and resource information and a 
biological analysis thereof, the Commission staff, including its biologist Dr. Engel, reached the conclusion that these 
areas were in fact ESHA.  However, in light of the fact that a settlement has been reached here, we are not 
responding in more detail to these assertions beyond the analysis included in Dr. Engel’s memo and in this staff 
report.   
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encouraging waste water reclamation, maintaining natural vegetation buffer 
areas that protect riparian habitats, and minimizing alteration of natural streams. 

 
The unpermitted development performed here involves extensive vegetation removal, thus 
exposing bare soil, increasing the likelihood of erosion; storage of vehicles and mechanized 
equipment that can leak fuel or other harmful substances; grading; and importation of 
construction materials, including dirt and gravel.  The unpermitted development was undertaken 
and maintained during multiple rainy seasons without adequate best management practices for 
containing fuel leaks or controlling runoff and sediment discharge that are necessary to protect 
water quality. 
 
The vegetation that existed on the subject properties prior to the unpermitted development helped 
to stabilize the soil, limit runoff and erosion, and facilitated infiltration.  The removal of that 
vegetation, especially in the absence of adequate best management practices, has exposed the site 
and surrounding properties and water bodies to the effects of unregulated runoff.  Unmanaged 
runoff across exposed dirt areas can increase the level of sediment entering water bodies, 
consequently also increasing the turbidity of receiving waters, which reduces the penetration of 
sunlight needed by aquatic vegetation that provides food and cover for aquatic species and 
disrupts the reproductive cycles of aquatic species, leading to adverse changes in reproduction 
and feeding behavior. These impacts reduce the biological productivity and the quality of coastal 
waters and reduce optimum populations of marine organisms. Similarly, sediment-laden 
stormwater runoff can increase sedimentation in coastal waters.  Sedimentation of coastal waters 
impacts fish populations in part by burying aquatic vegetation that provides food and cover for 
aquatic species.  For these reasons, the unpermitted development is inconsistent with Coastal Act 
Section 30231. 
 
 iii. Scenic Public Views and Visual Qualities of Coastal Areas 
 
The unpermitted development is inconsistent with Section 30251 of the Coastal Act, which 
requires that the scenic and visual qualities of the coast be protected and any permitted 
development be visually compatible with the surrounding area. Section 30251 of the Coastal Act 
states: 
 
 The scenic and visual qualities of coastal areas shall be considered and protected as a 
 resource of public importance. Permitted development shall be sited and designed to 
 protect views to and along the ocean and scenic coastal areas, to minimize the alteration 
 of natural land forms, to be visually compatible with the character of surrounding areas, 
 and, where feasible, to restore and enhance visual quality in visually degraded areas… 
 
The resources that must be protected in this area include views to and across the few remaining 
undeveloped coastal areas in heavily urbanized northern Orange County.  The unpermitted 
development at issue was neither sited nor designed to protect views of this coastal area. Instead, 
the unpermitted actions degraded a fundamental and defining component of the coastal area’s 
character – the native vegetation.  Much of the unpermitted development has occurred on a slope 
that is visible from publicly accessible vantage points on heavily traveled Coast Highway.  
 

  



CCC-11-CD-03 & CCC-11-RO-02 
Page 15 of 22 
 
Rather than seeking to ensure the unpermitted activities were visually compatible with the 
surrounding area, which consists of native coastal sage scrub, the impacted Polygons were 
cleared  to bare earth and construction materials and construction equipment were stacked, stored 
and piled within the bare area. The resulting barren patch of earth, stacks and piles of 
construction materials, and construction equipment contrast sharply with the scenic and visual 
character of the adjacent naturally vegetated slope. The unpermitted development failed to 
protect, enhance, or ensure compatibility with the visual quality of the area. Therefore, the 
unpermitted development is inconsistent with Section 30251 of the Coastal Act.  
 
 iv. Minimization of Adverse Impacts/Avoiding Alteration of Natural Land Forms 
 
The unpermitted development is inconsistent with Section 30253(b) of the Coastal Act, which 
requires new development to minimize erosion and associated impacts to the site.  Section 
30253(b) states: 
  
 New development shall... (b) Assure stability and structural integrity, and neither create 
 nor contribute significantly to erosion, geologic instability, or destruction of the site or 
 surrounding area or in any way require the construction of protective devices that would 
 substantially alter natural landforms along bluffs and cliffs. 
 
The unpermitted development removed vegetation from slopes on the subject properties, 
resulting in barren patches of earth. Vegetation provides soil stabilization, especially on slopes, 
by intercepting water before it hits the ground, slowing the water’s flow across the ground’s 
surface, and reducing overall surface runoff by facilitation infiltration.   
 
Removal of vegetation, especially on slopes, increases the risk of erosion.  The unpermitted 
clearing of approximately 1.01 acres of vegetation from slopes on the subject properties has 
eliminated an important natural slope stabilization mechanism, leaving slopes exposed and 
vulnerable to erosion. Furthermore, clearing the impacted Polygons to bare earth without 
adequate erosion control measures has contributed to wind and water-related erosion across the 
subject properties. The unpermitted development activities have created and contributed 
significantly to erosion. For this reason, the unpermitted activities are inconsistent with Section 
30253(b) of the Coastal Act. 

 
c.  Unpermitted Development is Causing Continuing Resource Damage 
 
The unpermitted development is causing “continuing resource damage” as that term is defined 
by Section 13190 of the Commission’s regulations.  
 
Section 13190(a) of the Commission’s regulations defines the term “resource” as it is used in 
Section 30811 of the Coastal Act as follows:  

 
“‘Resource’ means any resource that is afforded protection under the policies of Chapter 
3 of the Coastal Act, including but not limited to public access, marine and other aquatic 
resources, environmentally sensitive wildlife habitat, and the visual quality of coastal 
areas.” 
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The term “damage” in the context of restoration order proceedings is provided in Section 
13190(b) as follows:  
 

“‘Damage’ means any degradation or other reduction in quality, abundance, or other 
quantitative or qualitative characteristic of the resource as compared to the condition the 
resource was in before it was disturbed by unpermitted development.” 

 
The term “continuing” is defined by Section 13190(c) of the Commission’s regulations as 
follows:   
 

“‘Continuing’, when used to describe ‘resource damage’, means such damage,  
which continues to occur as of the date of issuance of the Restoration Order.”   
 

The coastal sage scrub and associated habitat on the subject properties, in addition to the water 
quality protection and erosion control it provides; habitat for the coastal California gnatcatcher; 
and views of  a scenic coastal are afforded protection under Coastal Act Sections 30231, 30240, 
30251, and 30253(b), and are therefore “resources” as defined in Section 13190(a) of the 
Commission’s regulations. The unpermitted development on the subject properties has destroyed 
native coastal sage scrub vegetation, caused significant disruption to the unique and fragile 
habitat of a sensitive bird species, exposed the site and surrounding properties and water bodies 
to the effects of unregulated runoff, and visually marred a coastal area by removing an essential 
component to area’s scenery, its vegetation, thereby causing “damage” to a resource, as defined 
in Section 13190(b) of the Commission’s regulations. Without restoration, revegetation, and 
careful monitoring, the foregoing impacts are continuing and will continue to occur, in addition 
to the temporal loss of habitat and loss of habitat fitness due to removal of native coastal sage 
scrub plants and disruption of soil that will continue during restoration and monitoring of the 
site. The persistence of these impacts constitutes “continuing” resource damage, as defined in 
Section 13190(c) of the Commission’s regulations.  
 
For the reasons stated above, the unpermitted actions are causing continuing resource damage. 
As a result, the third and final criterion for the Commission’s issuance of the proposed 
Restoration Order pursuant to Coastal Act Section 30811 is therefore satisfied 
 
d. Unpermitted Development is Inconsistent with the Certified Land Use Plan       
 
The unpermitted development as issue in this matter is also inconsistent with numerous polices 
of the Newport Beach LUP.  Until the City obtains certification of its Local Coastal Program 
(“LCP”), and incorporates the Banning Ranch into the LCP area, the Coastal Act remains the 
standard of review for permitting and enforcement matters in this area.  However, because the 
City’s LUP has been certified and Banning Ranch is within the City’s sphere of influence, it 
serves as a valuable guidance document in such matters.  The LUP policies with which the 
unpermitted development at issue is inconsistent include, but may not be limited to the policies 
cited below.   
 
LUP Section 4.1.1 prefaces the policies pertaining to ESHA within the City: 
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 Several of the natural communities that occur in Newport Beach are designated rare by 
 the CDFG and are easily disturbed or degraded by human activity and therefore are 
 presumed to meet the definition of ESHA under the Coastal Act. These include southern 
 dune scrub, southern coastal bluff scrub, maritime succulent scrub, southern maritime 
 chaparral, southern willow scrub, southern cottonwood willow riparian forest, southern 
 arroyo willow forest, southern black willow forest, southern sycamore alder riparian 
 woodland, and southern coastal purple needlegrass grassland. 
 
 … 
 
 Another important habitat within the City of Newport Beach is coastal sage scrub (CSS). 
 Although CSS has suffered enormous losses in California (estimates are as high as 85%), 
 there are still thousands of acres in existence and this community type is no longer listed 
 as rare by CDFG. Nevertheless, where CSS occurs adjacent to coastal salt marsh or 
 other wetlands, or where it is documented to support or known to have the potential to 
 support rare species such as the coastal California gnatcatcher, it meets the definition of 
 ESHA because of its especially valuable role in the ecosystem. CSS is important 
 transitional or edge habitat adjacent to saltmarsh, providing important functions such as 
 supporting pollinators for wetland plants and essential habitat for edge-dependent 
 animals like several species of butterflies that nectar on upland plants but whose 
 caterpillars require wetland vegetation. CSS also provides essential nesting and foraging 
 habitat for the coastal California gnatcatcher, a rare species designated threatened 
 under the Federal Endangered Species Act. 
 
 … 
 
 Policies: 
 
 4.1.1-1. Define any area in which plant or animal life or their habitats are either rare or 
 especially valuable because of their special nature or role in an ecosystem and which 
 could be easily disturbed or degraded by human activities and developments as an 
 environmentally sensitive habitat area (ESHA). Using a site-specific survey and analysis 
 by a qualified biologist, evaluate the following attributes when determining whether a 
 habitat area meets the definition of an ESHA: 
  
  A. The presence of natural communities that have been identified as rare by the 
  California Department of Fish and Game. 
  B. The recorded or potential presence of plant or animal species designated as  
  rare, threatened, or endangered under State or Federal law. 
  C. The presence or potential presence of plant or animal species that are not  
  listed  under  State or Federal law, but for which there is other compelling  
  evidence of rarity, such as designation as a 1B or 2 species by the California  
  Native Plant Society. 
  D. The presence of coastal streams. 
  E. The degree of habitat integrity and connectivity to other natural areas. 
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 Attributes to be evaluated when determining a habitat’s integrity/connectivity include the 
 habitat’s patch size and connectivity, dominance by invasive/non-native species, the level 
 of disturbance, the proximity to development, and the level of fragmentation and 
 isolation. Existing developed areas and existing fuel modification areas required by the 
 City of Newport Beach Fire Department or the Orange County Fire Authority for 
 existing, legal structures do not meet the definition of ESHA. 
 
 4.1.1-4. Protect ESHAs against any significant disruption of habitat values. 
 
 4.1.1-6. Require development in areas adjacent to environmentally sensitive habitat 
 areas to be sited and designed to prevent impacts that would significantly degrade those 
 areas, and to be compatible with the continuance of those habitat areas. 
 
 4.1.1-7. Limit uses within ESHAs to only those uses that are dependent on such 
 resources. 
 
 4.1.1-9. Where feasible, confine development adjacent to ESHAs to low impact land uses, 
 such as open space and passive recreation. 
 
 4.1.1-10. Require buffer areas of sufficient size to ensure the biological integrity and 
 preservation of the habitat they are designed to protect. Terrestrial ESHA shall have a 
 minimum buffer width of 50 feet wherever possible. Smaller ESHA buffers may be 
 allowed only where it can be demonstrated that 1) a 50-foot wide buffer is not possible 
 due to site-specific constraints, and 2) the proposed narrower buffer would be amply 
 protective of the biological integrity of the ESHA given the site-specific characteristics of 
 the resource and of the type and intensity of disturbance. 
 
 4.1.1-11. Provide buffer areas around ESHAs and maintain with exclusively native 
 vegetation to serve as transitional habitat and provide distance and physical barriers to 
 human and domestic pet intrusion. 
 
As described above, the unpermitted development at issue in this matter is clearly inconsistent 
with the Chapter 3 resource protection policies of the Coastal Act, as well as numerous resource 
protection policies of the LUP. 
 
D. Consent Orders are Consistent with Chapter 3 of the Coastal Act 
 
The unpermitted development at issue significantly impacted ESHA on the subject properties 
and disrupted its functionality.  The unpermitted development is therefore inconsistent with the 
resource protection policies of the Coastal Act and City LUP, and the resource damage caused by 
the unpermitted development will continue unless the unpermitted activities cease and the 
subject properties are properly restored.  Issuance of the Consent Orders is essential to resolving 
the violations and to ensure compliance with the Coastal Act. 
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The Consent Cease and Desist Order and Consent Restoration Order attached to this staff report 
are consistent with and, in fact, are designed to further the resource protection policies found in 
Chapter 3 of the Coastal Act.  The Consent Orders require Respondents 1) to remove all 
unpermitted development described in Section IV.B from the subject properties, 2) restore the 
subject properties by planting coastal sage scrub vegetation native to Orange County that will 
provide foraging and breeding habitat for the coastal California gnatcatcher, 3) conduct a 
mitigation project involving revegetation with native coastal sage scrub vegetation that will 
provide foraging and breeding habitat for the coastal California gnatcatcher at a ratio of 3:1 to 
the ESHA impacted by the unpermitted development, and 4) cease and desist from conducting 
any further unpermitted development on the subject properties.  
 
Failure to restore the impacted Polygons would lead to the continued loss of sensitive habitat, 
including habitat for a threatened bird species, inconsistent with the resource protection policies 
of the Coastal Act. Therefore, the Consent Cease and Desist Order and Consent Restoration 
Order are consistent with the Chapter 3 policies of the Coastal Act.   
 
E. California Environmental Quality Act (CEQA)  
 
The Commission finds that issuance of these Consent Orders to compel the restoration of the 
subject properties is exempt from any applicable requirements of the California Environmental 
Quality Act of 1970 (CEQA), Cal. Pub. Res. Code §§ 21000 et seq., and will not have significant 
adverse effects on the environment, within the meaning of CEQA.  The Consent Orders are 
exempt from the requirement for the preparation of an Environmental Impact Report, based on 
Sections 15060(c)(2) and (3), 15061(b)(2), 15307, 15308 and 15321 of CEQA Guidelines, also 
in 14 CCR.   
 
F. Consent Agreement: Settlement
 
Chapter 9, Article 2 of the Coastal Act provides that violators may be civilly liable for a variety 
of penalties for violations of the Coastal Act, including daily penalties for knowingly and 
intentionally undertaking development in violation of the Coastal Act. Respondents have clearly 
stated their willingness to completely resolve the violations, including any penalties, 
administratively and amicably, through a settlement process.  To that end, Respondents have 
committed to comply with all terms and conditions of the Consent Orders, and not to contest the 
issuance and implementation of these Consent Orders.  Additionally, in light of the intent of the 
parties to resolve these matters in a timely fashion and through settlement, Respondents have 
also agreed to pay a monetary settlement to resolve the violations fully without litigation.   
 
G. Summary of Findings of Fact 
 
1. Newport Banning Ranch, LLC is the owner of properties located immediately inland of the 

5000 block of W. Coast Highway in Orange County. The properties are identified by the 
Orange County Assessor’s Office as Assessor Parcel Nos. 424-041-04, 114-170-43, and 114-
170-79.  
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2. The City of Newport Beach is the owner of property located immediately inland of the 5000 

block of W. Coast Highway in Orange County. The property is identified by the Orange 
County Assessor’s Office as Assessor Parcel No. 114-150-86.  

3. HWI entered into a contract with SCE to construct underground utilities in the City of 
Newport Beach. HWI leased portions of the subject properties to use as a staging area for the 
SCE contract. HWI used the leased area as a staging area for construction materials.  

4. Development, as defined in Coastal Section 30106, undertaken on the above-reference 
properties, includes: 1) removal of major vegetation, including vegetation comprising rare 
native plant communities and habitat for the federally threatened coastal California 
gnatcatcher; 2) placement of solid material, including placement of numerous significant 
stacks of pipe conduits, vehicles, mechanized equipment, and construction materials; and 3) 
grading.   

5. The development described in point #4 commenced in 2004, continued regularly into 2006, 
and both the effects of such development continue, and materials placed on the Southeast 
Polygon without a CDP persist in place.  Regrowth of major vegetation removed from the 
Southeast Polygon has been extremely limited.  The vegetation that has regrown within the 
Northwest Polygon does not serve the same habitat function as the major vegetation that was 
removed from the polygon.   

6.  The development described in point #4 above was undertaken without obtaining a coastal 
development permit, in violation of the Coastal Act.  

7. The Commission finds that the Northwest and Southeast Polygons impacted by the 
unpermitted development contained approximately .83 acre of ESHA consisting of coastal 
sage scrub that functions as observed habitat for the federally threatened coastal California 
gnatcatcher. 

8. The unpermitted development described in point #4 above impacted Environmentally 
Sensitive Habitat Areas, the water quality of and biological productivity of coastal waters, 
the scenic and visual qualities of the coast, and has contributed to erosion of the site; 
therefore, the unpermitted development is inconsistent with Coastal Act Sections 30231, 
30240, 30251, and 30253. 

9. The unpermitted development described in point #4 is causing “continuing resource damage” 
within the meaning of Section 30811 of the Coastal Act and Section 13190, Title 14, 
California Code of Regulations. 

10. The temporal loss of habitat and loss of habitat fitness incurred by the ESHA will continue 
until the requirements of the Consent Orders are carried out. 

11. Coastal Act Section 30810 authorizes the Commission to issue a cease and desist order, and 
all elements of that section have been met herein. 
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12. Coastal Act Section 30811 authorizes the Commission to issue a restoration order, and all 

elements of that section have been met herein. 

13. The work to be performed under these Consent Orders, if done in compliance with the 
Consent Orders and the plans approved therein, will be consistent with Chapter 3 of the 
Coastal Act. 

14. On October 5, 2010, the Executive Director issued a “Notice of Intent to Record a Notice of 
Violation and to Commence Cease and Desist and Restoration Order Proceedings” to 
Respondents. 

15. On April 1, 2010 authorized signatories for Respondents signed Consent Cease and Desist 
Order No. CCC-11-CD-03 and Consent Restoration Order No. CCC-11-RO-02, a copy of 
which is attached to this staff report. 

Exhibit List
Exhibit 
Number    Description 
 

1. Site map and location  
2. Aerial photograph of general location of impacted Polygons 
3. Aerial photographs of the impacted Polygons prior to and after the unpermitted 

development at issue  
4. Polygon location map 
5. March 31, 2011 memorandum from Jonna D. Engel, Ph.D, CCC staff ecologist and 

exhibits thereto 
6. July 29, 2009 letter from CCC staff to NBR 
7. September 25, 2009 letter from NBR to CCC staff with Glenn Lukos Associates 

memorandum entitled “Habitat Characteristics for Areas Affected by Alleged 
Clearing near Southeast Corner of Banning Ranch Referenced in July 29, 2009 Letter 
from California Coastal Commission” attached 

8. May 14, 2010 Notice of Violation letter from CCC staff to NBR, SCE, and HWI, cc 
to City 

9. May 25, 2010 Hamilton Biological memorandum on behalf of Banning Ranch 
Conservancy entitled “Review Of Biological Resources Issues Sunset Ridge Project 
Site” 

10. August 26, 2010 letter from NBR to CCC staff with Glenn Lukos Associates 
memorandum entitled “Response to Coastal Commission Notice of Violation dated 
May 14, 2010 for Vegetation Removal on Portions of Newport Banning Ranch and 
City of Newport Beach Properties” attached  

11. Notice of Intent to Record a Notice of Violation of the Coastal Act and Notice of 
Intent to Commence Cease and Desist Order and Restoration Order Proceedings, 
October 5, 2010  

12. October 13, 2010 Glenn Lukos Associates memorandum on behalf of NBR entitled 
“California Gnatcatcher Use of Polygons Addressed in Notice of Violation” 

13. October 18, 2010 letter from HWI to CCC staff 
14. October 18, 2010 letter from NBR to CCC staff 

  

http://documents.coastal.ca.gov/reports/2011/4/Th17.3-s-4-2011-a2.pdf
http://documents.coastal.ca.gov/reports/2011/4/Th17.3-s-4-2011-a3.pdf
mfrum
Text Box
Click on the links below to go to the exhibits and figures.
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15. October 18, 2010 letter from SCE to CCC staff 
16. October 18, 2010 letter from City to CCC staff 
17. October 27, 2010 letter from City to CCC staff 
18. November 9, 2010 Glenn Lukos Associates memorandum on behalf of NBR entitled 

“Comparison of Areas of Disturbed Encelia Scrub on Slope Above Northwest Polygon 
with Areas of Undisturbed Maritime Succulent Scrub and Coastal Bluff Scrub at Newport 
Banning Ranch 

19. November 22, 2010 letter from CCC staff to City, cc to NBR, SCE, and HWI” 
20. December 9, 2010 LSA Associates memorandum on behalf of City entitled 

“California Gnatcatcher Issues at the Sunset Ridge Park/Newport Banning Ranch 
Site”   

21. December 11, 2010 Hamilton Biological memorandum on behalf of Banning Ranch 
Conservancy entitled “Review of Esha Issues Bluff Road/Sunset Ridge Park 
Entrance” 

22. December 14, 2010 Hamilton Biological memorandum on behalf of Banning Ranch 
Conservancy entitled “Reply to LSA Memorandum Bluff Road/Sunset Ridge Park 
Entrance” 

23. January 18, 2011 letter from City to CCC staff 
24. January 20, 2011 letter from HWI to CCC staff 
 
Staff recommends that the Commission issue the Consent Cease and Desist Order No. CCC-
11-CD-03 and Consent Restoration Order No. CCC-11-RO-02 attached hereto with Figure 1 
and Figure 2. 
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CONSENT CEASE AND DESIST ORDER CCC-11-CD-03 
AND CONSENT RESTORATION ORDER CCC-11-RO-02 

1 CONSENT CEASE AND DESIST ORDER CCC-11-CD-03 

Pursuant to its authority under California Public Resources Code (“PRC”) section 30810,  
the California Coastal Commission (“Commission”) hereby authorizes and orders Newport 
Banning Ranch LLC1; Aera Energy LLC; Cherokee Newport Beach, LLC; Herman Weissker, 
Inc.; Southern California Edison; and the City of Newport Beach (“City”), all their successors, 
assigns, employees, agents, and contractors, and any persons acting in concert with any of the 
foregoing (hereinafter collectively referred to as “Respondents”) to cease and desist from 
engaging in any further development, as that term is defined in PRC section 30106, on the 
properties identified in Section 6 below (“subject properties”), unless authorized pursuant to the 
Coastal Act, PRC sections 30000-30900, which is incorporated through these Consent Orders.  
Furthermore, NBR and the City shall remove from the Impacted Areas, as that term is described 
in Section 3.1.A.1, below in accordance with the procedures set forth in Section 3, below, all 
materials described in Section 7, below, including, but not limited to, the following:  gravel, 
concrete, and construction materials.  Through the execution of Consent Order CCC-11-CD-03, 
Respondents agree to comply with its terms and conditions. 

2 CONSENT RESTORATION ORDER CCC-11-RO-02 

Pursuant to its authority under PRC section 30811, the Commission hereby orders and 
authorizes 1) NBR and the City to restore their respective portions of the subject properties as 
described in Section 3 below, such restoration includes, but is not limited to, performing 
mitigation by creating new areas of coastal sage scrub at a 3:1 ratio to the areal extent of the 
Coastal Sage Scrub Revegetation Areas, as that term is defined below, that is located on their 
respective portions of the subject properties; and 2) Herman Weissker, Inc. and Southern 
California Edison to avoid taking any action inconsistent with the purpose of these orders or 
doing anything that would block impede, or otherwise invalidate or circumvent the goals or the 
terms and conditions of these orders or undermine or diminish their effect by any means, 
including, but not limited to impeding the ability of NBR and the City to perform and carry out 
the restoration of the subject properties.  Through the execution of Consent Order CCC-11-RO-
02, Respondents agree that they shall comply with its terms and conditions.  NBR and the City of 
Newport Beach are referred to for the purposes of Sections 3, 4, and 5 of these orders as 
NBR/City. 

                                                 
1 Newport Banning Ranch LLC manages planning and entitlement of the “Banning Ranch” surface rights for 
Cherokee Newport Beach, LLC and Aera Energy LLC. Hereinafter, all references to Newport Banning Ranch LLC 
(“NBR”) are to Newport Banning Ranch LLC, Cherokee Newport Beach LLC, and Aera Energy, LLC, jointly. 

 1 
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PROVISIONS COMMON TO BOTH ORDERS 

3 TERMS AND CONDITIONS 

3.1 Within 90 days of issuance of these Consent Orders, NBR/City shall submit a 
Restoration Plan for the review and approval of the Commission’s Executive Director 
(“Executive Director”).  The Restoration Plan shall outline all removal, restoration, mitigation, 
and erosion control activities, sampling and analyzing procedures, monitoring and maintenance 
protocols, contingency plans, and any other activities related to the remediation of the Coastal 
Act violations on the subject properties undertaken pursuant to these Consent Orders.  The 
Restoration Plan shall include the following requirements and include and discuss the following 
elements: 

A. Definitions 

1. Impacted Areas:  All areas of the subject properties impacted by 
the subject unpermitted development listed in Section 7, consisting of the Northwest, Northeast, 
and Southeast Polygons, as those areas are generally identified in Figure 1 attached to these 
Consent Orders. 

2. Coastal Sage Scrub Revegetation Areas (“CSSRA”):  Those 
portions of the Impacted Areas on which these Consent Orders require restoration and 
revegetation of coastal sage scrub that provides foraging and breeding opportunities for the 
coastal California gnatcatcher, consisting of the Northwest and Southeast Polygons. 

3. Mitigation Area:  a mitigation site or sites (“Mitigation Area”) 
totaling 2.5 acres, separate from and in addition to the CSSRA, in which coastal sage scrub that 
provides foraging and breeding opportunities for the coastal California gnatcatcher will be 
created and/or enhanced and permanently protected, except as may be permitted pursuant to 
Section 3.5, at a ratio of 3:1 to the CSSRA. 

B. Goals 

1. Removal of all unpermitted development, including but not 
necessarily limited to gravel, concrete, and construction material from the Impacted Areas. 

2. Revegetation of the CSSRA, including but not limited to initial 
eradication of all non-native and invasive plant species from the CSSRA and further planting and 
adaptive management measures, if necessary, to ensure remediation and revegetation are 
successful. 

3. Removal of non-native and invasive plant species and prevention 
of regrowth or establishment of other non-native and invasive species in the Impacted Areas 
during the monitoring and maintenance period described below. 
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4. Control of erosion across the Impacted Areas and prevention of 
sediments from entering the storm drain system and coastal waters by preserving existing native 
vegetation, limiting disturbance of native vegetation coverage and soils on the areas subject to 
the Restoration Plan, utilizing best management practices, and stabilizing and revegetating the 
CSSRA. 

5. Creation and/or enhancement and protection of coastal sage scrub 
that provides foraging and breeding opportunities for the coastal California gnatcatcher within 
the Mitigation Area. 

6. Monitoring and maintenance of the restoration of the Impacted and 
Mitigation Areas until such a time as the Executive Director determines the remediation is 
successful, but in no case less than five years. 

C. General Provisions 

1. The Restoration Plan shall include a map(s), drawn to scale, that 
shows the specific parameters, locations and extents of the following:  (1) reference sites as 
defined in Section 3.1.E.4 of these Consent Orders, (2) the Impacted Areas, (3) the CSSRA, 
(4) any existing non-native and invasive plants that shall be removed pursuant to Section 3.1.F, 
(5) any existing native plants in the Impacted Areas that shall be avoided or salvaged pursuant to 
Section 3.1.E.5, and (5) the specific locations and directions from which photographs will be 
taken annually and included in the annual monitoring reports to demonstrate restoration progress, 
as discussed in Section 3.1.H. 

2. The Restoration Plan, and any reports or revisions prepared 
pursuant to the Restoration Plan or the terms of these Consent Orders, shall be prepared by a 
qualified restoration ecologist(s) or resource specialist(s) (“Specialist”) and shall include a 
description of the education, training, and experience of said Specialist.  A qualified Specialist 
for this project shall have experience successfully completing restoration or revegetation (using 
California native plant species) of coastal sage scrub, preferably in coastal Orange County. 

3. The Restoration Plan shall include a schedule/timeline of activities 
covered in the plan, the procedures to be used, and identification of the parties who will be 
conducting the restoration activities.  The schedule/timeline of activities covered in the plan shall 
be consistent with the deadlines included in Section 3 of these orders. 

4. The Restoration Plan shall include a detailed description of all 
equipment to be used.  All tools utilized shall be hand tools unless the Specialist demonstrates to 
the satisfaction of the Executive Director that mechanized equipment is needed and will not have 
a significant adverse impact on resources protected under the Coastal Act, including, but not 
limited to:  existing native vegetation and foraging and breeding areas of the coastal California 
gnatcatcher.  The Restoration Plan shall designate areas for staging of any construction 
equipment and materials, including receptacles and temporary stockpiles of graded materials, all 
of which shall be covered, to the extent practicable, on a daily basis.  The Restoration Plan shall 
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include limitations on the hours of operation for all equipment and a contingency plan that 
addresses:  1) impacts from equipment use, including disruption of areas where revegetation will 
occur, and responses thereto; 2) potential spills of fuel or other hazardous releases that may result 
from the use of mechanized equipment, if such equipment is authorized, and responses thereto; 
and 3) any water quality concerns. 

5. The Restoration Plan shall identify the location of the disposal 
site(s) for the disposal of all materials removed from the site and all waste generated during 
restoration activities pursuant to the Consent Orders.  If a disposal site is located in the Coastal 
Zone and is not an existing sanitary landfill, a Coastal Development Permit is required for such 
disposal.  All hazardous waste must be disposed of at a suitable licensed disposal facility. 

6. The Restoration Plan shall specify the methods to be used prior to, 
during, and after restoration to stabilize the soil and make it capable of supporting native 
vegetation.  Such methods shall not include the placement of retaining walls or other permanent 
structures, grout, geogrid or similar materials.  Any soil stabilizers identified for erosion control 
shall be compatible with native plant recruitment and establishment.  The Restoration Plan shall 
specify the type and location of erosion control measures that will be installed on the Impacted 
Areas and maintained until the CSSRA has been revegetated to minimize erosion and transport 
of sediment.  Such measures shall be provided at all times of the year for at least three years or 
until the plantings have been established, whichever occurs first, and then shall be removed or 
eliminated by NBR/City. 

7. The Restoration Plan shall include an assessment of the possible 
impacts to sensitive resources on the subject properties including coastal California gnatcatcher 
foraging and breeding activities, from restoration and mitigation activities and procedures for 
both proactively and retroactively addressing these impacts.  NBR/City shall conduct restoration 
and mitigation activities in a way that minimizes impacts to the subject properties.  NBR/City 
shall monitor the Impacted Areas for gnatcatcher use prior to and during any of the activities 
undertaken pursuant to these orders, and shall include this information in the annual monitoring 
report described in Section 3.1.H.3. 

   Other than those areas subject to restoration and mitigation 
activities, the subject properties and surrounding areas shall not be disturbed by activities related 
to these Consent Orders and to the approved Restoration Plan to the greatest extent practicable.  
Impacts shall be addressed in the appropriate annual report and shall be remedied by NBR/City.  
Prior to the initiation of any restoration and mitigation activities, the boundaries of the affected 
area shall be physically delineated in the field using temporary measures such as fencing, stakes, 
colored flags, or colored tape. 

8. Unless authorized pursuant to the Coastal Act, PRC sections 
30000-30900, in order to avoid disturbance of the coastal California gnatcatcher, there shall be 
no grading or use of mechanized equipment during the gnatcatcher breeding season (February 15 
through August 31), or any time that gnatcatcher courtship, breeding, or nesting is observed.  If 
grading or use of mechanized equipment must be conducted during the gnatcatcher breeding 
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season, and is authorized pursuant to the Coastal Act, a biological monitor will conduct a survey 
to determine the presence of any nesting behaviors, nest building, egg incubation, or brood 
rearing activities within a minimum of 150 ft of proposed work limits.  If nesting gnatcatchers 
are detected within 100 ft of proposed grading or construction areas, gnatcatcher nest monitoring 
will be initiated and use of mechanized equipment within 100 ft of active nests will be postponed 
until the nest(s) are determined to be inactive by the biological monitor.  During the breeding 
season, nesting gnatcatchers shall be reasonably shielded from the sight and sound of restoration 
activities that do not involve the use of mechanized equipment and that are taking place within 
50 feet, and from the use of any mechanized equipment associated with this project or any other 
Commission-authorized project, which should be taking place at least 100 feet away. 

9. Removal of vegetation approved pursuant to these Consent Orders 
shall take place outside the coastal California gnatcatcher breeding season.  Prior to and during 
removal of vegetation outside the coastal California gnatcatcher breeding season, a qualified 
monitoring biologist shall locate any individual gnatcatchers within the areas subject to the 
Restoration Plan on-site and direct vegetation removal to begin in an area away from coastal 
California gnatcatchers.  In addition, the biologist shall walk ahead of vegetation removal 
equipment to flush any coastal California gnatcatchers towards areas of habitat that will be 
avoided. 

D. Removal of Unpermitted Development 

1. NBR/City’s proposed Restoration Plan shall detail the methods 
that will be used to remove all unpermitted development in the Impacted Areas, including but not 
limited to gravel, concrete, and construction material. 

2. The Restoration Plan shall include a site plan showing the location 
and identity of all unpermitted development to be removed and the existing Best Management 
Practices (BMPs) installed to address erosion control and water quality that are to remain in 
place. 

3. Removal activities shall not disturb areas outside the area of the 
unpermitted development to be removed to the greatest extent practicable.  Measures for the 
restoration of any area disturbed by the removal activities shall be included within the 
Restoration Plan, and these measures shall include the restoration of the area from which the 
unpermitted development was removed as well as any other areas disturbed by those removal 
activities. 

4. NBR/City shall commence removal of the unpermitted 
development by no more than 15 days after the Executive Director’s approval of the Restoration 
Plan.  NBR/City shall complete removal of the unpermitted development within 15 days of 
commencing removal of the unpermitted development. 

E. Coastal Sage Scrub Revegetation 
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1. The Restoration Plan shall demonstrate that the CSSRA will be 
restored with coastal sage scrub that provides foraging and breeding opportunities for the coastal 
California gnatcatcher using planting of species native to and appropriate for the subject site, 
including maritime succulent scrub species where appropriate.  The Restoration Plan shall 
include detailed descriptions, including graphic representations, narrative reports, and 
photographic evidence if available, of the vegetation in the CSSRA prior to any unpermitted 
activities addressed in these Consent Orders, and the current state of the CSSRA. 

2. The Restoration Plan shall identify all existing vegetation in the 
CSSRA.  The vegetation planted in the CSSRA shall consist only of coastal sage scrub species 
native to coastal Orange County.  All plantings used shall consist of native plants that were 
propagated from plants as close as possible to the subject properties, in order to preserve the 
genetic integrity of the flora in and adjacent to the planting area. 

3. The Restoration Plan shall identify the natural habitat type that is 
the model for the restoration and describe the desired relative abundance of particular species in 
each vegetation layer.  Based on these goals, the plan shall identify the species that are to be 
planted (plant “palette”), and provide a rationale for and describe the size and number of 
container plants and the rate and method of seed application.  The Restoration Plan shall indicate 
that plant propagules must come from local native stock.  If plants, cuttings, or seed are obtained 
from a nursery, the nursery must certify that they are of local origin and are not cultivars and the 
Restoration Plan shall provide specifications for preparation of nursery stock (e.g., container size 
& shape to develop proper root form, hardening techniques, watering regime, etc.).  Technical 
details of planting methods (e.g., spacing, micorrhyzal inoculation, etc.) shall also be included. 

4. The Restoration Plan shall include a detailed description of the 
methods that shall be utilized to restore coastal sage scrub on the CSSRA and demonstrate that 
these methods will result in coastal sage scrub suitable for coastal California gnatcatcher 
foraging and breeding on the CSSRA with a similar plant density, total cover and species 
composition to that typical of undisturbed coastal sage scrub, within five years from the initiation 
of revegetation activities.  This section shall include a detailed description of reference site(s) 
including rationale for selection, location, and species composition.  The reference sites shall be 
located as close as possible to the CSSRA, shall be similar in all relevant respects, and shall 
provide the standard for measuring success of the restoration under these Consent Orders. 

5. The Restoration Plan shall include a map showing the type, size, 
and location of all plant materials that will be planted in the CSSRA; the location of all invasive 
and non-native plants to be removed from the CSSRA; the topography of all other landscape 
features on the site; the location of reference sites; and the location of photograph sites, which 
will provide reliable photographic evidence for monitoring reports.  The Restoration Plan shall 
include procedures for salvage and/or replacement of native plants that are not coastal sage scrub 
species from the CSSRA and methods of installing salvaged plants in areas on the subject 
properties appropriate for those species. 
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6. The Restoration Plan shall include a schedule for installation of 
plants and removal of invasive and/or non-native plants and a detailed explanation of the 
performance standards that will be utilized to determine the success of the restoration.  The 
performance standards shall identify that “x” native species appropriate to the habitat should be 
present, each with at least “y” percent cover or with a density of at least “z” individuals/ square 
meter.  The description of restoration success analysis shall be described in sufficient detail to 
enable an independent specialist to duplicate it.  If the planting schedule requires planting to 
occur at a certain time of year beyond the deadlines set forth herein, the Executive Director may, 
at the written request of NBR/City, extend the deadlines as set forth in Section 14 of the Consent 
Orders in order to achieve optimal growth of the vegetation. 

7. The Restoration Plan shall demonstrate that consistent with the 
provisions of Section 3.1.F.2, non-native vegetation within the CSSRA and the Impacted Areas,  
will be eradicated.  The removal of non-native species in these areas shall be completed as part 
of the Restoration Plan, and the Restoration Plan shall indicate that all non-native plant species 
will be removed from the CSSRA prior to any revegetation activities required by these Consent 
Orders.  NBR/City shall not employ invasive plant species, which could supplant native plant 
species in the CSSRA. 

8. The Restoration Plan shall describe the proposed use of artificial 
inputs, such as watering or fertilization, including the full range of amounts of the inputs that 
may be utilized.  The minimum amount necessary to support the establishment of the plantings 
for successful restoration shall be utilized.  No permanent irrigation system is allowed in the 
CSSRA.  Temporary above ground irrigation to provide for the establishment of the plantings is 
allowed for a maximum of three years or until the revegetation has become established, 
whichever occurs first.  If, after the three-year time limit, the revegetation has not established 
itself, the Executive Director may allow for the continued use of the temporary irrigation system 
until such time as the revegetation is established. 

9. Revegetation of the CSSRA shall be undertaken using accepted 
planting procedures required by the restoration ecologist or resource specialist.  Such planting 
procedures may suggest that planting would best occur during a certain time of the year.  If so, 
and if this necessitates a change in the planting schedule, the deadline to implement the 
Restoration Plan may be extended by the Executive Director as provided for under the provisions 
of Section 14, herein. 

10. NBR/City shall commence restoration of the CSSRA pursuant to 
the terms of these Consent Orders.  NBR/City shall complete revegetation no more than 90 days 
after commencing revegetation. 

F. Non-Native Plant Species Removal 

1. The Restoration Plan shall detail the methods that will be used to 
initially remove non-native and invasive plant species from the Impacted Areas, including the 
CSSRA, and shall include a weeding schedule, information about the location of plants to be 
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removed, the equipment to be used in the removal activities, and disposal procedures.  Weeding 
shall also occur on a monthly basis during the rainy season (i.e. January through April).  A 
contingency plan, which sets forth maintenance activities and alternative eradication methods to 
prevent regrowth, shall be included in the monitoring section of the Restoration Plan as set forth 
in Section 3.1.H below. 

2. Non-native and invasive plant species shall also be removed from 
the Impacted Areas during the maintenance and monitoring period.  If, during the maintenance 
and monitoring period, non-native or invasive species are found in the Impacted Areas, they shall 
be removed according to the maintenance provisions included in the Restoration Plan pursuant to 
Section 3.1.F.1 above.  At the end of each annual monitoring period and the end of the five-year 
monitoring period, an absolute success criteria shall be utilized to evaluate the success of non-
native and invasive plant eradication:  across the Impacted Areas, non-native plants shall make 
up less than 20% of the total vegetation cover. 

G. Mitigation Project 

1. The Restoration Plan shall submit for the review and approval of 
the Executive Director a proposed mitigation project for offsetting the continuing temporal loss 
of habitat and loss of habitat fitness that has resulted from the Coastal Act violations that are the 
subject of these Consent Orders. 

2. The Restoration Plan shall identify, for the review and approval of 
the Executive Director, a proposed mitigation site or sites where NBR/City propose to conduct 
mitigation activities that total 2.5 acres, separate from and in addition to the CSSRA.  Once 
approved, this site or sites shall constitute the Mitigation Area as defined in section 3.1.A.3.  The 
areas that are considered appropriate for designation as Mitigation Area include, but are not 
limited to: 

    a. Within Area A of Figure 2 attached to these Consent 
Orders, NBR-owned land included in the City’s Sunset Ridge Park pending coastal development 
permit application but that the City is not proposing in its existing application to: (i) use to 
construct an access road to the City’s proposed Sunset Ridge Park or (ii) restore as coastal sage 
scrub or Gnatcatcher planting pocket, and that Glenn Lukos Associates, Inc., mapped in the 
August 2008  vegetation map as invasive/ornamental, ruderal, disturbed/developed, or nonnative 
grassland.  If the City’s park project is denied or withdrawn, NBR could request the Executive 
Director (“ED”) to consider use of additional areas within Area A be considered for mitigation, 
and the ED shall have the authority to authorize the use of such additional areas for mitigation 
under this agreement. 

    b. Within Area of B of Figure 2 attached to these Consent 
Orders, an area generally south of the Northwest Polygon that the City is not proposing to restore 
in its existing application as coastal sage scrub or Gnatcatcher planting pocket as part of its 
current Sunset Ridge Park project application and that is mapped in the 2008 vegetation map 
prepared by Glenn Lukos Associates, Inc., as invasive/ornamental, ruderal, disturbed/developed, 
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or nonnative grassland, if determined in NBR’s sole discretion to be in a location that will not be 
impacted by the City’s proposed access road or NBR’s proposed future development. 

    c. Up to 1.66 acres within Area C of Figure 2 attached to 
these Consent Orders of NBR-owned land located in the vicinity of the 19th Street end that is 
mapped as disturbed/developed, invasive/ornamental, or non-native grassland on the 2008 
vegetation map prepared by Glenn Lukos Associates, Inc. 

    d. To satisfy the City’s mitigation obligation, up to 0.48 acre 
within the City’s proposed Sunset Ridge Park application that are not proposed to be restored 
with coastal sage scrub or Gnatcatcher planting pocket and that are mapped by Bonterra 
Consulting in the September 2009 Biological Technical Report for Sunset Ridge Park Project as 
ornamental, ruderal, disturbed, non-native grassland, encelia scrub/ornamental, or disturbed 
encelia scrub, unless the City demonstrates to the Executive Director’s satisfaction that an off-
site mitigation area is of superior biological value.    

3. In the Mitigation Area, coastal sage scrub that provides foraging 
and breeding opportunities for the coastal California gnatcatcher will be created and/or enhanced 
and permanently protected, pursuant to the requirements of Section 3, at a ratio of 3:1 to the 
CSSRA.  The mitigation project proposal shall include an analysis by a qualified Specialist that 
considers the specific condition of the site including soil, exposure, temperature, moisture, and 
wind, as well as restoration goals, methods, and monitoring schedule, including the requirements 
contained in Section 3. 

4. The mitigation project shall be completed pursuant to the timeline 
pertaining to the mitigation project within the approved Restoration Plan, but no later than 90 
days subsequent to completion of any development activities within the Southeast Polygon 
authorized pursuant to the Coastal Act, PRC sections 30000-30900, or within 24 months of 
issuance of these orders, whichever occurs first. 

5.  Respondents shall not use the mitigation project described in this 
section for the purpose of generating mitigation or restoration credits to satisfy any State or 
Coastal Commission requirement for restoration or mitigation. In addition, Respondents shall 
disclose to any federal agency, in connection with consideration of the Mitigation Area as 
mitigation or restoration credit, the requirement of these Consent Orders.   

H. Monitoring and Maintenance 

1. The Restoration Plan shall include maintenance and monitoring 
methodology, including sampling procedures and sampling frequency for the CCSSRA, 
Impacted, and Mitigation Areas, and contingency plans to address potential problems with 
restoration activities or unsuccessful restoration of the CSSRA, Impacted, and Mitigation Areas.  
Monitoring and maintenance activities shall be conducted in a way that does not impact the 
sensitive resources on the subject properties or on adjacent properties.  Any impacts shall be 
remedied by the NBR/City to ensure successful restoration.  At a minimum, long-term 
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maintenance requirements shall include periodic site inspections by the Specialist, at intervals 
specified in the Restoration Plan, eradication of non-native and invasive plant species, weed 
control, implementation and maintenance of erosion control measures as set forth in Section 
3.1.C.6, trash and debris removal, and/or replacement plantings as necessary. 

2. Within 30 days of the completion of that portion of the work 
required by the Restoration Plan (Section 3) that is to be completed within 90 days of approval of 
the Restoration Plan, NBR/City shall submit to the Executive Director, according to the 
procedure set forth under Section 3.3, a report describing and documenting the restoration work 
on the subject properties.  This report shall include a summary of dates when work was 
performed and photographs that show full implementation of the Restoration Plan.  Within 30 
days of completion of the remainder of the work required by the Restoration Plan, NBR/City 
shall submit to the Executive Director, according to the procedure set forth under Section 3.3, a 
report describing and documenting the restoration work on the subject properties.  This report 
shall include a summary of dates when work was performed and photographs that show full 
implementation of the Restoration Plan. 

3. NBR/City shall submit, according to the procedure set forth under 
Section 3.3, on an annual basis for a period of five years commencing from the date the 
Commission receives the “completion reports” required under Section 3.1.H.2(no later than 
December 31st of each year), a written report, for the review and approval of the Executive 
Director, prepared by a qualified Specialist, evaluating compliance with the approved 
Restoration Plan.  The annual reports shall include further recommendations and requirements 
for additional restoration activities, if any, in order for the project to meet the objectives of the 
Restoration Plan.  These reports shall also include photographs taken of the Impacted Areas and 
Mitigation Areas annually from the same pre-designated locations (as identified on the map 
submitted pursuant to Section 3.1.C.1) indicating the progress of recovery in the Impacted and 
Mitigation Areas. 

4. If the periodic inspections or the monitoring report indicate that the 
project or a portion thereof is not in conformance with the Restoration Plan or has failed to meet 
the goals and/or performance standards specified in the Restoration Plan, the duration of the 
monitoring period as set forth in Section 3.1.H.3 shall be extended for a period of time equal to 
that during which the project remained out of compliance, in no case less than one year, and 
NBR/City shall submit a revised or supplemental Restoration Plan for review for review and 
approval by the Executive Director.  The revised Restoration Plan shall specify measures to 
correct those portions of the restoration that have failed or are not in conformance with the 
original approved Restoration Plan.  These measures, and any subsequent measures necessary to 
carry out the original approved plan, shall be carried out by NBR/City in coordination with the 
Executive Director until the goals of the original approved Restoration Plan have been met. 

5. At the end of the five-year monitoring period, NBR/City shall 
submit, according to the procedure set forth under Section 3.5, a final detailed report prepared by 
a qualified Specialist for the review and approval of the Executive Director.  If this report 
indicates that the restoration and mitigation activities have in part, or in whole, been 

 10 



April 1, 2011 
CCC-11-CD-03, CCC-11-RO-02 
Page 11 of 18 
 
 
unsuccessful, based on the requirements contained in the approved Restoration Plan, NBR/City 
shall submit, to the Executive Director, a revised or supplemental plan to bring the restoration 
activities into full compliance with these Consent Orders.  The Executive Director shall 
determine if the revised or supplemental restoration plan must be processed as a coastal 
development permit, a new Cease and Desist and/or Restoration Order, or a modification of these 
Consent Orders.  After the revised or supplemental restoration plan has been processed by the 
Commission, NBR/City shall implement the approved plan. 

3.2 Upon approval of the Restoration Plan by the Executive Director, NBR/City shall 
fully implement the plan consistent with all of its terms.  NBR/City shall complete 
implementation of the Restoration Plan within the schedule and by the deadlines included in 
Section 3 of these orders.  NBR shall complete no less than 1.66 acres of revegetation or 
mitigation activities described in the Restoration Plan by no later than 90 days after the approval 
of the Restoration Plan. NBR/City shall complete the remainder of the revegetation and 
mitigation activities described in the Restoration Plan no later than 90 days subsequent to 
completion of any development activities within the Southeast Polygon authorized pursuant to 
the Coastal Act, PRC sections 30000-30900, or within 24 months of issuance of these orders, 
whichever occurs first.  Any such remaining mitigation shall be located within those areas 
described in Section 3.1.G.2.a, b, and d. The Executive Director may extend these deadlines or 
modify the approved schedule for good cause pursuant to Section 14 of the Consent Orders. 

3.3 All plans, reports, photographs and any other materials required by these Consent 
Orders shall be sent to: 

California Coastal Commission   
Attn:  Andrew Willis  
200 Oceangate, 10th Floor  
Long Beach, CA 90802 
 
With a copy sent to:   
California Coastal Commission  
Attn:  Jonna Engel  
89 S. California St., Ste 200  
Ventura, CA 93001 
Long Beach, CA 90802 
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3.4 All work to be performed under these Consent Orders shall be performed in 
compliance with all applicable laws. 

3.5 Nothing in these Consent Orders shall preclude future proposals to develop or 
modify the CSSRA or Mitigation Areas if authorized pursuant to Coastal Act, PRC sections 
30000-30900.  Any future development proposed on the subject properties will need to comply 
with all relevant Coastal Act and any applicable City of Newport Beach Land Use Plan (“LUP”) 
standards. 

4 REVISIONS OF DELIVERABLES 

The Executive Director may require revisions to deliverables required under these 
Consent Orders, and NBR/City shall revise any such deliverables consistent with the Executive 
Director’s specifications, and resubmit them for further review and approval by the Executive 
Director, by the deadline established by the modification request from the Executive Director.  
The Executive Director may extend time for submittals upon a written request and a showing of 
good cause, pursuant to Section 14 of these Consent Orders. 

5 PERSONS SUBJECT TO THE ORDERS 

Newport Banning Ranch, LLC; Aera Energy, LLC; Cherokee Newport Beach, LLC; 
Herman Weissker, Inc.; Southern California Edison; and the City of Newport Beach, all their 
successors, assigns, employees, agents, and contractors, and any persons acting in concert with 
any of the foregoing agree to  undertake the specific and individual obligations assigned to such 
party required herein and to comply with all the applicable requirements of these Consent Orders 
and therefore shall be subject to the requirements herein.  Specifically, in addition to the general 
provisions in this order, NBR/City agree to be responsible for the requirements herein for the 
restoration and mitigation obligations set forth in the Consent Restoration Order, and Herman-
Weissker, Inc. and Southern California Edison agree to be responsible for the monetary penalties 
provided for in Section 12. 

6 IDENTIFICATION OF THE PROPERTIES 

The properties that are the subject of these Consent Orders are described as follows: 

Assessor’s Parcel Nos. 424-041-04, 424-041-10, 114-170-43, and 114-170-79, all of 
which are located inland of the 5000 block of W. Coast Highway. 

7 DESCRIPTION OF ALLEGED COASTAL ACT VIOLATIONS 

The development that is the subject matter of these Consent Orders is the development, 
as that term is defined in the Coastal Act (PRC § 30106), on the subject properties that required a 
coastal development permit but for which no such permit was obtained and that is specifically 
alleged in the “Notice of Intent to Record a Notice of Violation of the Coastal Act and Notice of 
Intent to Commence Cease and Desist Order and Restoration Order Proceedings” dated October 
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5, 2010 (“NOI”), generally consisting of:  1) removal of major vegetation, including vegetation 
comprising rare native plant communities; 2) placement of solid material, including placement of 
numerous significant stacks of pipe conduits, vehicles, mechanized equipment, and construction 
materials; and 3) grading.  The unpermitted development at issue in this matter was undertaken 
at three separate and distinct areas on the subject properties.  The three areas are referred to by 
their locations as the Southeast, Northwest, and Northeast polygons (See Figure 1 attached to 
these Orders).  The roadway bisecting the Southeast polygon is not a part of the Southeast 
polygon.  The subject unpermitted development commenced in 2004, continued regularly into 
2006, and both the effects of such development continue, and materials placed on the Southeast 
polygon without a coastal development permit persist in place.  Regrowth of major vegetation 
removed from the Southeast polygon has been extremely limited.  The vegetation that has grown 
within the Northwest polygon does not serve the same habitat function as the major vegetation 
that was removed from the polygon.  Nothing in these Consent Orders shall be construed as 
prohibiting, altering, or in any way limiting the ability of the Commission to seek any other 
remedies available, including the imposition of civil penalties and other remedies pursuant to 
PRC Sections 30821.6, 30822 and 30820 for Coastal Act violations on the subject properties, if 
any, that are not described in the NOI. 

8 COMMISSION JURISDICTION 

The Commission has jurisdiction over resolution of these Coastal Act violations pursuant 
to Public Resources Code sections 30810 and 30811.  In light of the desire of the parties to settle 
these matters, Respondents agree to not contest the Commission’s jurisdiction to issue or enforce 
these Consent Orders. 

9 SETTLEMENT OF MATTER PRIOR TO HEARING 

In light of the intent of the parties to resolve these matters in settlement, Respondents 
have agreed not to contest the legal and factual bases for, or the terms, issuance, or enforcement 
of, these Consent Orders, including the allegations of Coastal Act violations contained in the 
“Notice of Intent to Record a Notice of Violation of the Coastal Act and Notice of Intent to 
Commence Cease and Desist Order and Restoration Order Proceedings” dated October 5, 2010, 
and agree to comply with the terms of these Consent Orders.  Specifically, Respondents have 
agreed not to contest the issuance or enforcement of these Consent Orders at a public hearing or 
any other proceeding.  Respondents do not dispute that the jurisdictional pre-requisites for 
issuance and enforcement of these Consent Orders have been satisfied, including that Chapter 3 
grounds exist to issue these Consent Orders, but they do not agree with any conclusion that the 
Northwest and Southeast Polygons constituted environmentally sensitive habitat areas as defined 
by PRC Section 30107.5, and in addition, specifically retain the right to present all facts and 
evidence relating to a finding that any other area other than the Northwest and Southeast 
Polygons constitute ESHA to the Commission in any other proceeding for any purpose by or 
before the Commission, or any other governmental agency, any administrative tribunal, or a 
court of law. 
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10 EFFECTIVE DATE AND TERMS OF THE ORDERS 

The effective date of these Consent Orders is the date they are approved and issued by the 
Commission.  These Consent Orders shall remain in effect in their current form permanently 
unless and until modified or rescinded by the Commission. 

11 FINDINGS 

These Consent Orders are issued on the basis of the findings adopted by the Commission, 
as set forth in the document entitled “Staff Report and Findings for Consent Cease and Desist 
and Restoration Orders [No. CCC-11-CD-03 and Consent Order No. CCC-11-RO-02].”  The 
activities authorized and required in these Consent Orders are consistent with the resource 
protection policies set forth in Chapter 3 of the Coastal Act.  The Commission has authorized the 
activities required in these Consent Orders as being consistent with the resource protection 
policies set forth in Chapter 3 of the Coastal Act.  In furtherance of the intent of the parties to 
resolve these matters in settlement, Respondents and the Commission agree that the findings set 
forth in the Staff Report are determinative only as to the Impacted Areas, and shall not be 
binding on any future coastal development permit or other proceeding before the Coastal 
Commission on property other than the Impacted Areas. A separate analysis will be done by the 
Coastal Commission for any future coastal development permit or other proceeding before the 
Coastal Commission on the subject properties other than the Impacted Areas. 

12 SETTLEMENT OF MONETARY CLAIMS 

In light of the intent of the parties to resolve these matters in settlement, Southern 
California Edison and Herman Weissker, Inc. have agreed to pay a monetary settlement in the 
aggregate amount of $300,000.  Southern California Edison and Herman Weissker, Inc. shall 
submit the $300,000 aggregate settlement payment in four separate payments of $75,000  to the 
attention of Andrew Willis of the Commission, payable to the California Coastal Commission at 
the designated account, on or before the following dates: July 31, 2011; July 31, 2012; July 31, 
2013; and July 31, 2014.. The settlement monies shall be deposited in the Violation Remediation 
Account of the California Coastal Conservancy Fund (see Public Resources Code section 30823) 
or into such other public account as authorized by applicable California law at the time of the 
payment, and as designated by the Executive Director.   

13 COMPLIANCE OBLIGATION 

Strict compliance with these Consent Orders by all parties subject thereto is required, and 
each party is required to perform work or make payments as required of them by these Consent 
Orders in strict conformance with the terms and conditions of these Consent Orders.  Failure to 
comply with any term or condition of these Consent Orders required of such party, including any 
deadline contained in these Consent Orders, unless the Executive Director grants an extension 
under Section 14, will constitute a violation of these Consent Orders and shall result in the 
responsible part(ies) being liable for stipulated penalties in the amount of $750 per day per 
violation.  The non-compliant party or parties shall pay stipulated penalties within 15 days of the 
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date of the written demand by the Commission for such penalties, regardless of whether the 
non-compliant party or parties have subsequently complied.  If Respondents do not comply with 
the agreed-upon terms of these Consent Orders, nothing in this agreement shall be construed as 
prohibiting, altering, or in any way limiting the ability of the Commission to seek any other 
remedies available, including the imposition of civil penalties and other remedies pursuant to 
Public Resources Code Sections 30821.6, 30822 and 30820 as a result of the lack of compliance 
with these Consent Orders and for the underlying Coastal Act violations as described herein. 

14 DEADLINES 

Prior to the expiration of the deadlines established by these Consent Orders, Respondents 
may request from the Executive Director an extension of the deadlines.  Such a request shall be 
made in writing 10 days in advance of the deadline and directed to the Executive Director in 
Commission’s South Coast District office.  The Executive Director may grant an extension of 
deadlines upon a showing of good cause, either if the Executive Director determines that 
Respondents have diligently worked to comply with their obligations under these Consent 
Orders, but cannot meet deadlines due to unforeseen circumstances beyond their control, or if the 
Executive Director determines that the Restoration Plan schedule should be extended to ensure 
an effective restoration. 

15 SITE ACCESS 

NBR and/or the City shall provide Commission staff and any agency having jurisdiction 
over the work being performed under these Consent Orders with access to the subject properties 
to inspect the restoration activities and areas potentially affected by the restoration activities at 
all reasonable times, upon 24 hours notice, when feasible, having been provided to the 
appropriate representative(s) of NBR and/or City, who shall be designated for this purpose in the 
Restoration Plan.  Nothing in these Consent Orders is intended to limit in any way the right of 
entry or inspection that any agency may otherwise have by operation of any law.  The 
Commission staff may enter and move freely about the portions of the subject properties on 
which the Impacted Areas are located, and on adjacent areas of the properties to view the areas 
where development is being performed pursuant to the requirements of the Consent Orders, for 
purposes including, but not limited to, ensuring compliance with the terms of these Consent 
Orders. 

16 GOVERNMENT LIABILITIES 

The California Coastal Commission, including its officers, employees, and agents, shall 
not be liable for injuries or damages to persons or property resulting from acts or omissions by 
Respondents in carrying out activities pursuant to these Consent Orders, nor shall the Coastal 
Commission, including its officers, employees, and agents, be held as a party to any contract 
entered into by Respondents or their agents in carrying out activities pursuant to these Consent 
Orders. 
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17 SETTLEMENT OF CLAIMS 

17.1 In light of the desire to settle this matter and avoid litigation, pursuant to the 
agreement of the parties as set forth in these Consent Orders, Respondents hereby waive 
whatever right they may have to seek a stay or to challenge the issuance and enforceability of 
these Consent Orders in a court of law or equity, including pursuant to PRC sections 30803(b) 
and 30801. 

17.2 The Commission and Respondents agree that these Consent Orders settle the 
Commission’s monetary claims for relief against Respondents for those violations of the Coastal 
Act alleged in “NOI” occurring prior to the date of these Consent Orders, (specifically including 
claims for civil penalties, fines, or damages under the Coastal Act, including under Public 
Resources Code Sections 30805, 30820, and 30822), with the exception that, if Respondents fail 
to comply with any term or condition of these Consent Orders, the Commission may seek 
monetary or other claims for both the underlying violations of the Coastal Act and for the 
violation of these Consent Orders against the non-compliant party.  In addition, these Consent 
Orders do not prevent the Commission from taking enforcement action due to Coastal Act 
violations, if any, at the subject properties other than those that are the subject of the NOI. 

17.3 If the final report submitted pursuant to 3.1.H.5, above, indicates that the 
restoration and  mitigation activities have been successful based on the requirements contained in 
the approved  Restoration Plan (including the requirements to monitor and maintain the 
restoration/mitigation for a period of five years), and Respondents have fulfilled all other 
obligations under these Consent Orders, pursuant to PRC Section 30812(f), the Executive 
Director shall record a notice of rescission of the Notice of Violation described in the October 5, 
2010 Notice of Intent to Record a Notice of Violation of the Coastal Act. 

18 SUCCESSORS AND ASSIGNS 

These Consent Orders shall run with the land and bind Respondents and all successors in 
interest, heirs, assigns, as well as future owners of the property subject to this order.  
Respondents shall provide notice to all successors, assigns, and potential purchasers of any 
remaining obligations under these Consent Orders. 

These Consent Orders constitute both administrative orders issued to Respondents 
personally and a contractual obligation between Respondents and the Commission, and therefore 
shall remain in effect until all terms are fulfilled, regardless of whether Respondents own the 
subject properties upon which the violations exist. 

19 MODIFICATIONS AND AMENDMENTS 

Except as provided in Section 14, and for minor, immaterial matters upon mutual written 
agreement of the Executive Director and Respondents, these Consent Orders may be amended or 
modified only in accordance with the standards and procedures set forth in Section 13188(b) of 
the Commission’s administrative regulations. 
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