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Tim Paone
949.260.4655

tpaone@coxcastle.com

June 26, 2012

VIA ELECTRONIC MAIL

Andrew Willis

Enforcement Analyst
California Coastal Commission
200 Oceangate, Tenth Floor
Long Beach, CA 90802

Re:  Notice of Violation V-5-1 1-005 / Newport Banning Ranch Oil Operations
Dear Mr. Willis:

I am writing on behalf of West Newport Oil Company (“West Newport”), the operator of the
oilfield on the Newport Banning Ranch. West Newport has reviewed your May 18, 2012,
“Notice of Violation of the California Coastal Act’ (the “Notice”) and feels compelled to address
critical oversights contained in the Notice, particularly as it pertains to oilfield operations which
are exempt from the permitting requirements of the Coastal Act.! We also are aware of your
June 22, 2012, letter to Newport Banning Ranch LLC (“NBR”) which addresses fuel modification
issues and of NBR'’s response to that letter.

The Notice is particularly dismissive of the vested rights which have been determined to exist on
this site for oil operations which have been ongoing since 1944. In fact, the Notice states that
because an application to establish vested rights has not been filed under Section 30608 of the
Coastal Act, “no such vested right has been established, nor does the oilfield operator or.
property owner assert that it has done such.” This statement is perhaps technically accurate, but
only with respect to the filing of an application under Section 30608 of the Coastal Act. As
Commission staff is well aware, West Newport has consistently asserted that its oil operations
not only are vested, but, in 1973, were specifically found to have been vested (the “Vested
Rights Exemption”)2 by the California Coastal Zone Conservation Commission, the California
Coastal Commission’s predecessor. That Vested Rights Exemption was granted pursuant to an
application under former Public Resources Code Section 27404 of the California Coastal Zone
Conservation Plan. The Coastal Commission is bound by the Vested Rights Exemption (see

1 we previously responded on May 24, 2012, indicating our willingness to meet to discuss a resolution of the issues
raised in the Notice.

2 The Vested Rights Exemption bears Exemption Number E-7-27-73-144.
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Pardee Construction Company v. California Coastal Commission, 95 Cal.App.3d 471 (1979).3
The oil operator’s rights which were found to have vested do not simply “unvest” through the
passage of time. It is West Newport's view that there have been no substantial changes in the
use of the oilfield since the granting of the Vested Rights Exemption.

Additionally, West Newport has been informed that in a recent telephone call between
Commission staff and representatives of NBR, it was Commission staff's position that routine
fuel modification related to the exempted oilfield operations are not within the scope of the
Vested Rights Exemption for the simple reason that they are not specifically referenced in the
Vested Rights Exemption. That position does not square with any reasonable interpretation of
the Vested Rights Exemption. Obviously, the vested oil operations must include all routine
maintenance activities which are needed to meet safety and legal requirements and are an
essential aspect of normal oilfield operations. While the Vested Rights Exemption may not
specifically use the words “mowing” or “fuel abatement,” those activities were part of the historic
pre-1973 oilfield activities which were found to be exempt.

West Newport desires not only that its Vested Rights Exemption be respected by the
Commission, but that, in addition, the Commission treat West Newport in the same manner that
it treats other landowners within the Coastal Zone. Therefore, as a separate matter, if it is
Commission staff's position that fuel modification to protect adjacent residential properties is
both (1) not within the scope of the Vested Rights Exemption and (2) not generally considered
exempt by the Commission from the permitting requirements of the Coastal Act, West Newport
would appreciate a clear explanation of Commission staff’'s reasoning.

The Notice demands that West Newport cease “all unpermitted development activity” on the
site. Vested activities, however, do not require permits from the Commission. Therefore, West
Newport does not believe that there is any “unpermitted development activity” to stop. To simply
dismiss the existence of the Vested Rights Exemption or to attempt to unduly narrow its scope
because of a pending application before the City of Newport Beach for development on the site
would deny West Newport of its legal protections under the Constitutions of the United States
and the State of California. The Notice recites/threatens actions that the Commission may take
if West Newport does not accede to the Commission’s demands. As a result, West Newport
must respond, in turn, that if faced with any interim or permanent taking of its vested rights, it
will pursue whatever actions may be needed to protect those rights. Nonetheless, within reason,
West Newport intends to fully cooperate with Commission staff to address staff's concerns.
However, West Newport will neither waive nor alter its established vested rights as part of that
cooperation.

Having said what must be said, it is not West Newport's desire to be obstinate. As we previously
offered in our May 24 letter, we are willing to meet with Commission staff to see if there is
common ground upon which the conflicting views of West Newport and Commission staff can

3n Pardee, the Court of Appeals concluded that Section 30608 of the Coastal Act requires the Commission to
recognize exemptions granted under Prop 20. /d. at 479. It characterized Pardee’s vested right as something in
the nature of a property right. “Neither statutory nor constitutional authority exists authorizing the State Commission
to limit or deny a once recognized vested right basis for exemption.” /d. at 480.
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be resolved. We understand that a meeting is being scheduled for the week of July 23 through
representatives of NBR. In the meantime, please feel free to contact me directly at 949-260-
4655 or by email at tpaone@coxcastle.com.

Sincerely,

==

Tim Paone

cc: Lisa Haage, Chief of Enforcement
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Cox, Castle & Nicholson LLP
19800 MacArthur Boulevard, Suite 500
Irvine, California 92612-2480
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Tim Paone
949.260.4655

tpaone@coxcastle.com

August 30, 2012

VIA ELECTRONIC MAIL (awillis@coastal.ca.qov)

Andrew Willis

Enforcement Analyst
California Coastal Commission
200 Oceangate, Tenth Floor
Long Beach, CA 90802

Re: Notice of Violation V-5-11-005 / Oil Operations at Banning Ranch
Dear Mr. Willis:

I am writing on behalf of West Newport Oil (“WNQO”), the oil operator on the Banning Ranch oil
field (the “Oil Field”). For starters, let me thank you for taking the time to visit the Oil Field on
August 17. Hopefully, the visit was instructive, particularly with respect to the risk that has been
created by the Commission’s claim that fire abatement activities on the Qil Field are in violation
of the Coastal Act.

As you are aware, WNO'’s Oil Field operations are conducted pursuant to an exemption from the
Coastal Act (the “Exemption”). We reiterated during your visit that it is our firm belief that all fire
abatement activities which have been performed on the Oil Field are within the scope of the
Exemption, consistent with historical practices both before and after the Exemption, and
necessary for many reasons, including the protection of both the oil operations and adjacent
properties.

During your visit, we asked you to let us know exactly what, if any, activities the Commission
believes have been conducted which are outside the scope of the Exemption. Your response,
clear and unequivocal, was that you didn’'t know. You stated that the burden was on the oil
operator and the landowner to prove that the fire abatement actions were within the scope of the
Exemption. As we replied at the time, we believe your position that WNO must justify each and
every activity conducted within the scope of the exemption is incorrect. We know of no
precedent or authority which would require the owner of an exemption to continually and
repeatedly seek permission from the Commission to conduct those activities within the scope of
its exemption. Such a requirement would turn both the Coastal Act and the Exemption on their
respective heads. If the activities are exempt from the Coastal Act, then the Coastal Act does
not apply to those activities.
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It is disturbing that Commission staff would issue a Notice of Violation without having first visited
the Oil Field and without being able to identify specific activities which it contends constitute the
violation. Even more remarkable, the Notice of Violation demanded that fire abatement
activities be ceased at the beginning of the fire season. The issuance of the Notice of Violation
was not only unjustified, but dangerous to persons and property. For these reasons, WNO
requests an immediate rescission of the Notice of Violation.

Additionally, WNO has received the attached directive from the Orange County Fire Authority to
resume its fire abatement activities on the Oil Field. We intend to do so. Please carefully note
that our fire abatement activities are based principally on the Exemption. Nothing more is
required. Nonetheless, we hope that the directive from the OCFA will help Commission staff
understand the urgency and necessity of continuing the fire abatement activities on the Oil
Field.

We are providing this information to you so that, when our fire abatement activities resume, your
office will be able to inform any callers inquiring about those activities of (1) the need for fire
abatement, (2) OCFA’s requirement that the fire abatement activities be resumed, and (3) that
the fire abatement is being conducted within the scope of the Exemption.

We respect the Commission and intend to continue operating in full compliance with the Coastal
Act, obtaining permits from the Commission when required. While we clearly heard your offer to
negotiate a reduced level of fire abatement, absent any evidence that our fire abatement
activities are in violation of the Coastal Act, we do not believe that the protection of persons and
property is a matter to be negotiated with Commission staff.

If you have any questions regarding WNQO's position, please feel free to contact me directly at
949-260-4655 or by email at tpaone@coxcastle.com.

Sincerely,

Tim Paone

Enclosure

cc: Lisa Haage, Chief of Enforcement (lhaage @coastal.ca.gov)
Karl Schwing (kschwing@coastal.ca.gov)
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Tim Paone
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September 27, 2012

VIA ELECTRONIC MAIL

Andrew Willis

Enforcement Analyst
California Coastal Commission
200 Oceangate, Tenth Floor
Long Beach, CA 90802

Re: Vegetation Maintenance at Banning Ranch Oil Field, Newport Beach, Orange
County, California

Dear Mr. Willis:

Cox, Castle & Nicholson LLP is counsel to West Newport Oil Company (“WNQ”), the oil
operator for the Banning Ranch oil field (the “Oil Field”). Since receiving a Notice of Violation
(the “NOV") from the California Coastal Commission (the “Coastal Commission”) in May of this
year, representatives of WNO and Newport Banning Ranch LLC (“NBRLLC"), the Qil Field
landowner, have communicated with staffs of the United States Fish and Wildlife Service
("USFWS") and the Coastal Commission in an effort to address concerns regarding oil
operations and related vegetation maintenance activities within the Oil Field. Despite our mutual
efforts, we still differ on the appropriate scope of those activities.

WNO has consistently reiterated the need to continue the historic patterns of oil operations,
which include vegetation maintenance in the Oil Field. The purpose of this maintenance is to
facilitate oil operations by, among other things, protecting Oil Field buildings and structures and
surrounding persons and properties from the risk of fire which could result from the oil
operations (or otherwise). Those historic patterns were the subject of a 1973 determination by
the California Coastal Zone Conservation Commission, the California Coastal Commission’s
predecessor, that the rights to conduct the oil operations on the Oil Field had vested and were,
therefore, exempt from regulation under the California Coastal Zone Conservation Plan (the
“Vested Rights Exemption”). The same general pattern of vegetation maintenance related to
the oil activities that was occurring at the time of the Vested Rights Exemption has continued for
what soon will be the 40 years since that exemption was granted. It is worth noting that the
Vested Rights Exemption preceded current fire regulations addressing brush clearance.
Obviously, if current health and safety regulations require more clearing than what has
historically been performed in the Oil Field, then more clearing would now be required. But if
the operational practice which vested with approval of the Vested Rights Exemption is more
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protective of the Oil Field and surrounding properties than the new regulations, then the rights
which vested included the right to continue the more protective operational practice. That is
precisely what has consistently occurred over time.

More recently, without altering or waiving its rights under the Vested Rights Exemption and
since receiving the NOV, WNO has voluntarily delayed ongoing vegetation maintenance this
summer. Today, however, WNO believes it is necessary to recommence vegetation
maintenance activities, as we are well into the fire season. This maintenance is necessary,
appropriate, and authorized by the Vested Rights Exemption. We will perform our work in two
phases in an effort to allow for further discussion with Commission staff regarding the scope of
the Vested Rights Exemption. Those phases are as follows:

First Phase: WNO will begin vegetation maintenance activities by performing fuel modification
within a 100 foot wide area along the eastern boundary of the Banning Ranch. The enclosed
exhibits show the area which will be cleared. To ensure that the work will not impact any
sensitive species, NBRLLC's biologists will monitor the work. Weather permitting, we will begin
the work on Wednesday, October 3, and expect to complete it by Friday, October 5.

We recognize that this approach differs from your most recent proposal to allow clearing within
100 feet of any “home” (we assume your use of the term “home” was an oversight, since (1)
there is a school and other buildings which are adjacent to the Oil Field, (2) there are many
structures within the Oil Field itself, (3) the City’s regulations do not limit fuel modification to the
protection of “homes,” and (4) the Orange County Fire Authority’s Vegetation Management
Technical Design Guideline provides protection to all “structures.”) However, absent this
practical approach, it would be virtually impossible for the driver of a tractor to follow a
dramatically meandering and shifting line to stay precisely 100 feet from each adjacent
structure, not to mention the difficulty of starting and stopping the process if there is not an
adjacent structure. Our goal, as it always has been, is to be reasonable in protecting
surrounding properties and the Oil Field itself.

In addition to the vegetation maintenance along the property line, we will soon be performing
vegetation maintenance near well pads, oil and gas lines, utility poles and lines, Oil Field
buildings and structures, roads, and existing bare areas, consistent with the Vested Rights
Exemption, historical practices, and our discussions with USFWS.

The limited scope of this first phase is not intended to waive any of WNO's rights under the
Vested Rights Exemption. It simply means that we will begin our vegetation maintenance in
those areas which appear to be less objectionable to Coastal Commission staff and the
USFWS. While this limited effort is underway, we are available to work with you with the hope
that, before we proceed to the second phase of vegetation maintenance, Commission staff will
understand that all proposed vegetation maintenance is within the scope of the Vested Rights
Exemption and, therefore, not subject to further regulation under the Coastal Act.

Secbnd Phase: Following the first phase of vegetation maintenance, WNO intends to complete
its vegetation maintenance activities consistent with historic practices. Maps depicting the
vegetation maintenance areas will be provided to you in advance of the work.
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It is important that we meet soon to share with you information we have assembled which
demonstrates the consistent vegetation maintenance practices within the Qil Field for more than
sixty years. It remains our goal to resolve the disagreements we have with Coastal Commission
staff regarding the scope of the Vested Rights Exemption. Please contact me at your earliest
convenience so that we can set a date for a meeting.

Sincerely,

==

Tim Paone

Enclosures: Initial Seasonal Vegetation Maintenance Program Implementation Exhibits

65411\4194477v1
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