MEMORANDUM

GLENN LUKOS ASSOCIATES
Regulatory Services
PROJECT NUMBER:

05320009NOV

TO:

Dr. Jonna Engel
Dr. John Dixon

FROM:

Tony Bomkamp

DATE:

November 9, 2010

SUBJECT:

Comparison of Areas of Disturbed Encelia Scrub on Slope Above
Northwest Polygon with Areas of Undisturbed Maritime Succulent Scrub
and Coastal Bluff Scrub at Newport Banning Ranch

In previous documentation, I have stated that in my professional opinion, that while the
Northwest Polygon and disturbed encelia scrub exhibited use by CAGN, that due to the level of
disturbance, that the Northwest Polygon should not be considered ESHA. During a meeting on
October 26, 2010 at the Coastal Commission Long Beach office, Mr. Andrew Willis indicated
that the Coastal Commission believed that the slope immediately above the Northwest Polygon
was ESHA due to the presence of the coastal California gnatcatcher during some years. During
this discussion, I pointed out that substantial portions of the slope had been covered with an
asphalt-like oil-based material that was intended to prevent erosion, which has substantially
degraded the slope and limited the ability of the slope to exhibit high levels ecological function.
Previously, GLA collected transect data on a portion of this slope, in order to account for the
conditions that occurred prior to the activities addressed in the Notice of Violation.
On November 8, 2010, Biologists from Glenn Lukos conducted more detailed and extensive
sampling on the subject slope (i.e., above the Northwest Polygon), extending along the slope to
the south such that the entire slope area was sampled as depicted on Exhibit 1. The purpose of
the sampling was to accurately characterize the habitat on this slope in order in provide
additional information to the Coastal Commission regarding the Northwest Polygon. In addition,
in order to provide a comparison with undisturbed habitat on the site, GLA sampled two areas
that exhibit high quality maritime succulent scrub (MSS) and coastal bluff scrub (CBS).
Because of the high density of the habitat in these areas and the significant cactus component,
these areas were sampled using the Relevé method.1

1

Mueller-Dombois, D. and H. Ellenberg. 1974. Aims and Methods of Vegetation Ecology. John Wiley and Sons,
New York. See Chapter 5, “Community Sampling: The Relevé Method”.
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Methodology
The slope above the Northwest Polygon was sampled using the point-intercept method with
sampling points at every half meter along four transects that were placed approximately every
four meters beginning at the bottom of the slope. This spacing allowed for four transects, evenly
separated and sufficient for capturing the conditions on the slope [see Exhibit 1]. Each transect
was approximately 125 meters in length. A summary of the sampling results is provided in
Table 1.
Undisturbed MSS and CBS Areas
As noted, these areas were sampled using the Relevé method due to the dense habitat including
local areas with up to 60-percent cover by cactus, making collection along transects infeasible
(and potentially dangerous). In using this technique, two biologists experienced in vegetation
sampling independently estimated the percent cover for all species on the subject slopes above
and below transect lines [depicted on Exhibits 2 and 3]. The results of the two estimates were
averaged to obtain the final cover for each species (the final average was determined by
consensus and so does not always exactly equal the arithmetic average). A summary of the
sampling results is provided in Tables 2 and 3.
Results
Slope Above Northwest Polygon
As noted, GLA previously collected data along transects on the portion of the slope immediately
above the Northwest Polygon, extending from the northern edge of the disturbance to the
southern edge of the disturbance. In that instance, data was collected along two transects, one
near the tow of the slope immediately above the area disturbed by the unpermitted activities and
one transect approximately one-third of the way up the slope, where the native vegetation is the
most dense. The expanded transect locations depicted on Exhibit 1, provide for a more
comprehensive characterization of the slope. As already stated, it is important to note, that this
slope has been impacted by previous treatments with oil/asphalt-like material, applied on the
slope to limit erosion. This material is still evident on the surface of the slope, covering an
estimated 25 to 30-perecent of the surface (other areas are likely still impacted where the
material is now covered by material that has sloughed off portions of the slope). In some areas
the asphalt-like material precludes the growth of vegetation and would need to be removed prior
to restoration.
Overall, as summarized in Table 1, the slope exhibits about 26-percent cover by native species,
with California encelia (Encelia califorica) accounting for 24-percent cover and coast
goldenbush (Isocoma menziesii) at one percent. No other native shrubs were detected in the
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transects and with the exception of two cactus plants, no other native shrubs were observed on
the slope). The approximately 54-percent cover by non-native species includes fig marigold
accounting for roughly 31 percent, along with a variety of other non-natives including tocalote
(Centaurea melitensis), red brome (Bromus rubens madritensis), small-flowered iceplant
(Mesembryanthemum nodiflorum), statice (Limonium perezi), Russian thistle (Salsola tragus),
Australian saltbush (Atriplex semibaccata), and Bermuda buttercups (Oxalis pes-caprae). Bare
areas account for about 20 percent of the slope.
My previous assertion that this slope is highly disturbed is confirmed by the data which show
sparse native cover and low diversity of the natives, with non-native cover more than twice as
much as the native cover.
Large Arroyo
Areas adjacent to the Large Arroyo are dominated by MSS and southern cactus scrub (SCS) that
overall, exhibit a range of conditions from pristine to somewhat or moderately disturbed (mainly
due to the presence of non-natives such as black mustard or fennel growing in the dense scrub).
The area sampled in along the Large Arroyo exhibited moderate diversity; however, the relative
contribution of each species is high with three species contributing substantial cover. Overall,
California encelia is the dominant species ranging from 48- to 79-percent cover in the areas
sampled, with coast prickly pear (Opentia littoralis) accounting for 9- to 28-percent cover and
coast cholla (Cylindopuntia prolifera) ranging from 7 to 17-percent. The area sampled exhibited
essentially no non-native species as reflected in the transect data. Overall, native cover was 100
percent.
Middle Arroyo
The south-facing slope, overlooking the Middle Arroyo exhibits two distinct communities, with
coastal bluff scrub (CBS) covering the westerly one-third and SCS covering the easterly twothirds. The CBS, which exhibts 100-percent cover by natives is in near pristine condition and
exhibits a very high diversity relative to all of the other areas of scrub habitat on the site, as
summarized in Table 3 below. California encelia is dominant accounting for 35 percent of the
cover with coast prickly pear at 30 percent cover. California buckwheat is locally dominant and
overall accounts for 18 percent cover. California boxthorn, a characteristic CBS species
accounts for nine percent cover and bladderpod, another CBS species totals five percent cover.
The SCS also exhibits dense cover with 98 percent native and only two percent non-native.
California encelia and coastal prickly pear are co-dominant with 40 and 42-percent respectively.
Both the CBS and SCS regularly support coastal California gnatcatcher and the Coastal Cactus
Wren.

Exhibit 18
CCC-CD-11-03 (NBR)
CCC-RO-11-02
Page 3 of 10

MEMORANDUM
November 9, 2010
Page 4

Table 1. Transect Date for Slope Above Northwest Polygon
Species
Transect 1
ENCA
23.3%
ISME
0.8%
DULA
CAED*
20.8%
ATSE*
2.9%
BRRU*
19.2%
SATR*
1.7%
MENO*
0.8%
OXPE*
2.9%
BRNI*
0.8%
ERCI*
4.2%
CEME*
2.1%
LIPE(
Bare Ground
20.4%
Sub-Total
24.2%
Natives
Sub-Total NonNatives + Bare
75.8%
Ground
Total
100%
Denotes non-native species

Transect 2
28.4%
0.8%

Transect 3
20.6%
0.8%
0.4%
0.8%

Transect 4
25.6%
1.8%

12.9%
2.8%
18.0%

1.5%

Average

14.4%

1.2%
2.4%
1.6%
38.5%

7.8%

24.4%
1.1%
0.1%
31.5%
0.7%
11.3%
1.1%
4.7%
0.8%
0.5%
1.7%
1.3%
0.4%
20.3%

29.2%

21.8%

27.4%

25.6%

70.8%

78.2%

72.6%

74.4%

100%

100%

100%

100%

41.6%
11.6%

0.8%
1.6%
0.8%

62.6%

0.4%
0.4%

Table 2 – Large Arroyo
Species
ENCA
OPLI
CYOP
ISAR
Native Cover
ENCA
OPLI
CYOP
ISAR
Native Cover

Large Arroyo – Transect 1 (Percent Cover)
R. Schanna
T. Bomkamp
50%
47%
30%
25%
12%
23%
8%
5%
100%
100%
Large Arroyo – Transect 2 (Percent Cover)
78%
80%
8%
10%
8%
5%
6%
5%
100%
100%

Average
48%
28%
17%
7%
100%
79%
9%
7%
5%
100%
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Table 3 – Middle Arroyo
Middle Arroyo – Transect 1 (Percent Cover)
R. Schanna
T. Bomkamp
34%
35%
31%
30%
1%
3%
5%
5%
20%
15%
8%
10%
1%
2%
100%
100%
Middle Arroyo – Transect 2 (Percent Cover)
ENCA
40%
40%
OPLI
45%
40%
ISAR
7%
8%
ERFA
3%
6%
BASA
3%
2%
Native Cover
98%
98%
COSE*
2%
2%
* Denotes non-native species
Species
ENCA
OPLI
CYOP
ISAR
ERFA
LYCA
BAPI
Native Cover

Average
35%
30%
2%
5%
18%
9%
1%
100%
40%
42%
8%
5%
2%
98%
2%

Conclusions
A number of important points derive from this data.
First, it is clear that the subject slope overlooking the Northwest Polygon, which was created by
extensive grading in the mid 1960s, exhibits high levels of disturbance with cover by non-native
species more than double that of the native species. While the area has been documented to
support the CAGN, an ESHA designation is in my opinion not appropriate because of the very
degraded character of the slope, including the impacts associated with asphalt-like material
spread on the slope to limit erosion.
This conclusion is further supported when the disturbed slope is compared with areas on the site
that exhibit high quality habitat that has not been subject to disturbance, which is typical of many
areas on the site associated with legal oilfield operations. This comparison provides additional
context relative to the value of the habitat immediately adjacent to the Northwest Polygon. It
also provides a template for future restoration efforts that would be implemented on this slope.
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While 30-percent or more of the slope is still impacted by the asphalt-like material, it would not
be difficult to remove most of the material which forms a thin veneer on the slope, generally a
few millimeters thick. This could be removed using had tools (i.e., flat end shovels), without
impacting much (if any) of the sparse native habitat on the slope).
Finally, it is important to note, as was done by Mr. Jeff Ahrens of GLA (see pages 1 and 2 of
October 13, 2010 Memorandum by Mr. Ahrens) that the habitat on the Banning Ranch site is not
easily characterized due to the long-standing disturbance by oilfield operations. Areas
occasionally occupied by CAGN include highly disturbed areas, many of which will require
removal or at least disturbance of habitat in order complete the oilfield cleanup operations that
will be required by law. Evaluation of any area relative to habitat functions cannot be accurate
accomplished without considering the overall context of the site and conditions associated with
specific areas under consideration.
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Photograph 2. Close-up view of CAGN & CAWR occupied MSS habitat on slope
adjacent to the middle arroyo.

Photograph 3. CAGN & CAWR occupied MSS habitat on slope adjacent to the
large arroyo.

Photograph 4. CAGN & CAWR occupied MSS habitat on slope adjacent to the
large arroyo.

NEWPORT BANNING RANCH
Site Photographs

Photograph 1. CAGN & CAWR occupied MSS habitat on slope adjacent to the
middle arroyo.
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MEMORANDUM

DATE:

December 9, 2010

TO:

Mike Sinacori, City of Newport Beach, Department of Public Works

FROM:

Art Homrighausen and Richard Erickson

SUBJECT:

California Gnatcatcher Issues at the Sunset Ridge Park/Newport Banning Ranch Site

At your request, this memo was prepared by LSA Associates, Inc. (LSA) in response to the California
Coastal Commission’s (CCC) Notice of Intent to Record a Notice of Violation (NOV) dated October,
5, 2010, for unpermitted development on portions of Newport Banning Ranch (NBR) and adjacent
City of Newport Beach properties. In particular, discussed herein are issues relevant to the CCC
Staff’s suggestion that two impacted areas may constitute “environmentally sensitive habitat areas”
(ESHA) under the Coastal Act because of observations of the coastal California gnatcatcher
(Polioptila californica californica), federally listed as threatened, and that a portion of the removed
vegetation consisted of disturbed native scrub habitats.

SUMMARY OF RELEVANT DATA
Clarification of LSA’s Gnatcatcher Data from 1992 to 1996
LSA biologists conducted gnatcatcher surveys on NBR from 1992 through 1996. A table and maps
prepared by Glenn Lukos Associates (GLA; memo addressed to Christine Medak dated February 10,
2010) summarize the results of those surveys, along with 6 additional years of surveys conducted by
others. Figures 1–6 (attached) show information for the NOV area from those maps, along with
information obtained from LSA’s files. Survey efforts varied annually: nine person-mornings in 1992,
three in 1993, and four each from 1994 through 1996.
Each year of the LSA surveys, composite maps were prepared that showed the distribution of
approximate gnatcatcher territory boundaries at NBR. Normally, the maximum extent of area
observed to be used by a gnatcatcher pair was illustrated. Because unmated gnatcatchers are rare early
in the breeding season (when surveys were conducted) and surveys were necessarily brief,
observations of single males or females were generally assumed to represent a pair. The composite
maps were prepared from maps drawn in the field while birds were under observation and, when
those were unavailable, the maps were based on recollections of gnatcatcher observations. The
composite territories thus identified generally represented the most conservative polygons possible
that combined all observation points. Notions of what might constitute gnatcatcher habitat were put
aside; only those areas where gnatcatchers were observed were mapped. However, because polygons
were mapped by combining all outlying observation points, on a finer scale many areas within
polygons never were actually used by gnatcatchers. Most of the polygons depicted include suitable
habitat as well as unused pockets (e.g., ice plant, barren or developed areas), and the territory maps do
not distinguish suitable habitat from unsuitable habitat such as solid ice plant, roads, and structures.
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The gnatcatcher polygon drawn in the southeast corner of NBR in 1993 is apparently of particular
interest to the CCC at this time. This polygon straddles the boundary between NBR and the Sunset
Ridge Park property and overlaps the southeast polygon identified in the NOV. It is one of the largest
polygons identified in the 5 years of LSA surveys and is based primarily upon observations of a male
that was observed at the far east and west ends of the polygon on March 22, 1993 (LSA data on file;
Figure 2). LSA has no more precise information on bird use of that polygon that year, but gnatcatcher
use was not uniformly observed throughout the polygon and the appearance given by Figure 2 that the
bird may have used denuded areas is not accurate (see Concerns discussed further below).
The southern portion of the northwest polygon identified in the NOV was included within gnatcatcher
territories identified by LSA in 1992, 1994, and 1996 (Figures 1, 3, and 5). Note that in spite of the
small size of the territory polygon drawn in 1992, LSA field notes on file indicate that gnatcatchers
were observed in that area that year

Vegetation Within the NOV’s Potential ESHAs
As shown in Figures 1–6, the area within the NOV’s northwest polygon was mapped as Ruderal
Scrub by LSA in about 1991. The entire area within the NOV’s southeast polygon was mapped as
Disturbed. Vegetation in these areas more recently was described in some detail in a GLA memo
addressed to Michael Mohler dated August 26, 2010.

Gnatcatcher Use of the Southeast Corner of Newport Banning Ranch, 1992–2009
The February 2010 GLA memo provides details of gnatcatcher use of the entire NBR from 1992
through 2009. LSA’s polygon data are compared with subsequent dot-location data provided by
consultants PCR Services Corporation (PCR) in 1997 and 1998; GLA in 2002, 2006, and 2007; and
BonTerra Consulting in 2009.
The GLA memo documents up to three gnatcatcher territories in the southeast corner of NBR, an area
including two of the polygons (northwest and southeast) identified in the NOV, which CCC Staff is
considering as potential ESHA. As shown in Table A, in 8 years of surveys prior to the vegetation
removal discussed in the NOV, LSA, PCR, and GLA located an average of 1.25 territories per year in
that area. Annual totals ranged from zero to three territories. Three years of surveys by GLA and
BonTerra subsequent to the unpermitted development (vegetation removal) revealed a similar average
of 1.33 territories per year with a range of one to two, and that despite the unpermitted development,
the numbers of gnatcatchers using this area has remained essentially the same. (Note that GLA shape
files show a 2007 dot in the exact spot as the 2006 dot, and thus obscured in Exhibit 4 of the GLA
memo.) Survey results in excess of one territory were recorded in 2 of the 8 years prior to vegetation
clearing and once in the 3 years following.

Concerns Associated with the Current Analysis
The effort to analyze California gnatcatcher use of specific locations within the NOV area over the
past 20 years is a rather tortured process. To our knowledge, the emphasis of all of the NBR surveys
conducted from 1992 through 2009 was to document the number and approximate locations of
gnatcatcher territories over time. Territory polygons were drawn by LSA in the 1990s, but this was
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not done by subsequent surveyors. None of LSA’s surveys were done according to the multiple-visit
survey protocol subsequently recommended by the United States Fish and Wildlife Service
(USFWS), which are primarily designed to determine presence/absence. Although the locations of
specific gnatcatcher observations were recorded during some LSA visits to the NOV area, there is no
such record for many visits. Also, all direct recollection of events occurring >14 years ago are now
lost. When specific locations were recorded in the field, their primary purpose was to aid in the
determination of how many territories were represented. On top of all of this, the gnatcatcher
mapping that was done in the 1990s was very crude compared with the tools and technology
employed today to generate GIS shape files. LSA has done its best to accurately transfer those data,
but a considerable amount of uncertainty remains.

CONSIDERATION OF ESHA DESIGNATION
LSA has several concerns about the evaluation of the NOV polygons with respect to an ESHA
determination.

Application of the ESHA Definition to the NOV Polygons
There are two important aspects of the ESHA definition that both should be fulfilled to merit that
classification: (1) “…rare or especially valuable…”; and (2) “…which could be easily disturbed or
degraded by human activities or developments.” The California gnatcatcher is undeniably a
threatened species. However, the habitat that was likely present at the time of the alleged violation is
by no means rare or especially valuable, even for the gnatcatchers that may utilize it from time to
time. This disturbed type of habitat occurs throughout the NBR property; some years it is
incorporated into spatial limits of a particular gnatcatcher territory, and some years it is not. More
importantly, the value of this habitat is not easily disturbed or degraded. This disturbance and
degradation have occurred for decades, and the particular disturbance cited in the NOV had no
substantial effect on gnatcatcher utilization of the area, given the fact that gnatcatchers continued to
use this area after the disturbance. It should also be noted that of the 5 years of LSA surveys in the
1990s, the northwest polygon was a relatively small portion of gnatcatcher territories in 3 years, and
the southeast polygon was a portion of one territory in 1 year. This is additional evidence that the
NOV polygons are not critically important to the persistence of gnatcatcher territories in this portion
of the property.

Consideration of Facts
When ultimately making an ESHA determination, available facts should be carefully considered. For
example, it is tempting to make an a priori assumption that if an area is utilized by the gnatcatcher, it
must support essential habitat for that species. However, there are two facts that belie this assumption:
(1) large portions of the NBR property and Sunset Ridge Park, including the southeast area that
encompasses the NOV polygons, have been frequently disturbed for decades; and, (2) California
gnatcatcher territories in this area have been variable, with one or two pairs in most years and a great
deal of variability in the configuration of territories. Interestingly, in some years, the mapped
territories have been relatively small and limited to various scrub habitats, and in other years, they
have been larger and more inclusive of disturbed habitat areas that are typically not considered
gnatcatcher habitat by the USFWS.
Exhibit 20
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Timing
It is premature, unnecessary, and ill-advised to make an ESHA determination on these relatively
small patches of ground identified in the NOV at this time. The consequences of such a determination
on the important planning efforts for the NBR and Sunset Ridge Park are significant. As noted by the
Court in Bolsa Chica Land Trust v. Superior Court, the CCC has substantial latitude in determining
whether a particular area should be considered an ESHA, but once that determination has been made,
the CCC does not have the power to alter its strict limitations. Given these circumstances, it seems
that if an ESHA, by law, is so valuable that it cannot be altered, or that habitat values cannot be
transferred elsewhere, then the ESHA threshold should be reserved for areas that likewise cannot be
easily altered or transferred for biological reasons. For the NBR and Sunset Ridge Park properties, it
seems best to make such judgments about the relative value of resources within the context of the
entire area. Of course, the key aspects of the ESHA definition, which are discussed above, should be
considered at that time.

REMEDY
The restoration remedy proposed by the City of Newport Beach, in association with the Sunset Ridge
Park project, combined with the existing habitat in the vicinity of the NOV polygons, will almost
certainly increase the habitat value in that area, compared to conditions observed by LSA in the
1990s, as well as the conditions that have existed over this past decade. The facts that such restoration
efforts are entirely feasible and will enhance the persistence of gnatcatcher territories in this area
obviate the need to make an ESHA determination at this time.

Attachments:

Figures 1–6
Table A
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Table A. History of California Gnatcatcher Use in the NOV Area.
Year (Observer)

Number of California Gnatcatcher
Territories Identified

1992 (LSA)
1993 (LSA)
1994 (LSA)
1995 (LSA)
1996 (LSA)
1997 (PCR)
1998 (PCR)
2002 (GLA)
1992–2002 (n=8)

1
1
1
0
1
2
3
1
mean = 1.25

2006 (GLA)
2007 (GLA)
2009 (BonTerra)
2006–2009 (n=3)

2
1
1
mean = 1.33

12/09/10 «P:\CNB1006\Gnatcatcher_Memo5.doc»
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HAMILTON BIOLOGICAL
December 11, 2010
Dr. Jonna Engel
California Coastal Commission
200 Oceangate
Long Beach, CA 90802-4316

SUBJECT:

REVIEW OF ESHA ISSUES
BLUFF ROAD/SUNSET RIDGE PARK ENTRANCE

Dear Dr. Engel,
On behalf of the Banning Ranch Conservancy, Hamilton Biological, Inc. has reviewed biological issues related to the proposed Sunset Ridge project, located in Newport Beach at the
corner of Superior Avenue and West Coast Highway, and including part of the adjacent
Newport Banning Ranch property. We are aware that the California Coastal Commission is
currently evaluating unpermitted habitat removal that took place in the southeastern part
of Newport Banning Ranch starting in 2004. In a letter to Karl Schwing dated May 25, 2010
(copied to you and others), I provided biological information on the Sunset Ridge project.
My current comments focus mainly upon the western portion of the project site (the area
proposed for construction of the park’s entry road), in the vicinity of your ongoing investigation (see Figure 1).

Figure 1. The yellow line represents the
proposed limits of grading for the Sunset
Ridge entrance road and parking lot;
grading for the rest of the park would
extend off to the southeast. Green screen
shows an “island” of coastal scrub and
grassland that would be preserved under
the proposed grading plan. Pink screen
shows three areas cleared in 2004 without
a coastal development permit. Proposed
grading overlaps entirely with the
Southeastern Polygon, partially with the
Northeastern Polygon, and is adjacent to
the Northwestern Polygon.

316 Monrovia Avenue

Long Beach, CA 90803

562-477-2181
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CLEARING IN THE EARLY 1980S
Before discussing the issues surrounding the current Notice of Violation in the southeastern part of Newport Banning Ranch, let me bring to your attention another large area in the
same general vicinity that was completely cleared between 1980 and 1984 (see Figures 2, 3).
Was this clearing permissible under the California Coastal Act?

Figures 2, 3. As shown in these historical aerials, vegetation in the circled area was generally intact in 1980
(left) but completely cleared by 1985 (right). A largely barren scar remains visible in the area proposed for the
park’s entry road (see, for example, Figure 1).

ESHA DETERMINATION
A key issue to be resolved is whether some or all of the cleared areas, as well as other areas
planned for impacts under the City’s proposed grading plan, qualify as Environmentally
Sensitive Habitat Areas (ESHA) under the California Coastal Act. Before addressing this
question directly, I will discuss various relevant considerations.

Designated Critical Habitat
First, the entire project site is designated as critical habitat for the federally threatened
Coastal California Gnatcatcher (Polioptila californica californica). Section 3(5)(A) of the federal
Endangered Species Act defines critical habitat as:
the specific areas within the geographical area occupied by the species, at the time it is
listed, on which are found those physical or biological features (I) essential to the conservation of the species and (II) which may require special management considerations or
protection . . .

Within areas broadly mapped as critical habitat, the U.S. Fish and Wildlife Service (USFWS)
has specified Primary Constituent Elements (PCEs) that define the actual extent of habitats Exhibit 21
(NBR)
that may be useful to the listed species. PCEs for California Gnatcatcher critical CCC-CD-11-03
habitat inCCC-RO-11-02
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clude not only intact sage scrub habitats (i.e., PCE 1), but also “non-sage scrub habitats such
as chaparral, grassland, riparian areas, in proximity to sage scrub habitats . . . that provide
space for dispersal, foraging, and nesting”1 (i.e., PCE 2).
The City has consistently argued that only limited portions of the Sunset Ridge/Newport
Banning Ranch site provide the PCEs of gnatcatcher critical habitat. For example, one of the
City’s responses to my comments on the DEIR reads:
As stated in the Draft EIR, the entire Project site is located in gnatcatcher critical habitat. Only limited areas on the Project site exhibit Primary Constituent Elements (PCEs) for the gnatcatcher.

When I asked Chris Medak of the U.S. Fish & Wildlife Service (USFWS) whether this was
true, she e-mailed the following response on March 23, 2010: “I have advised the City that
the whole [Sunset Ridge] site would be considered critical habitat containing the primary
constituent elements for the gnatcatcher (primarily PCE 2).”

Distribution of California Gnatcatchers on the Site
The City has consistently attempted to portray the occurrence of California Gnatcatchers as
being largely or entirely outside the limits of grading for the Sunset Ridge project. For example, the Sunset Ridge DEIR’s Impact section states:
The Encelia scrub, Encelia scrub/ornamental, and disturbed Encelia scrub on the Project site would
not be considered utilized by the gnatcatcher due to the periodic mowing and traffic/pedestrian
edge effects in this area.

My comments on the DEIR and my letter to Mr. Schwing include photos of at least one pair
of gnatcatchers that I found foraging in three different “non-utilized” parts of the Sunset
Ridge site in November 2009. The City replied, in part:
In the winter, California gnatcatchers are known to forage in a variety of habitat types including
single coastal sage scrub plants as well as ornamental habitats outside of their general territories.

To clarify, the birds were using patches of native scrub and the term “general territories”
has no defined meaning, so this reply was non-responsive. I will address the gist of the
City’s reply ― that areas used outside of the breeding season are unimportant to the gnatcatcher ― after discussing (a) updated information concerning the gnatcatcher’s status and
distribution on the project site, and (b) the City’s repeated mischaracterizations of the site’s
upland scrub communities.
On June 3, 2010, I photographed an adult male California Gnatcatcher (Figures 4–5), and on
December 10, 2010, I photographed another California Gnatcatcher ― probably a first-year
male (Figures 6, 7). Both of these birds were using parts of the Sunset Ridge project site that
the City claims to be unoccupied (Figure 8).

1

Exhibit 21
Department of the Interior, Fish and Wildlife Service, 50 cfr part 17, RIN 1018–AV38, endangered and
CCC-CD-11-03 (NBR)
threatened wildlife and plants; revised designation of critical habitat for the Coastal California
Gnatcatcher (Polioptila californica californica). Federal Register 72:72069 (December 19, 2007). CCC-RO-11-02
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Figures 4, 5. Photos taken on June 3, 2010, showing an adult male California Gnatcatcher using a portion of
the Sunset Ridge project site that the City claims as being unoccupied by this species (see Figure 8, below).

Figures 6, 7. Photos taken on December 10, 2010, showing a California Gnatcatcher (probably a first-year male
based upon the grayish brown back and faint black streak over the eye) using California Encelia in a portion
of the Sunset Ridge project site that the City claims as being unoccupied by this species (see Figure 8, below).
Figure 8. Yellow
polygons show
four locations of
California
Gnatcatchers
during the nonbreeding seasons
of 2009 and 2010.
Green polygon
shows one location
of an adult male
gnatcatcher during
the breeding
season in 2010. The
City argues that
these areas are not
occupied by the
gnatcatcher.
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As documented in my letter to Mr. Schwing, various plant assemblages that include a
strong native scrub component have been erroneously mapped as “ornamental” and “ruderal” by the City’s consultants. Figures 9 and 10 show mis-mapped areas located directly
within the proposed alignment of the park’s entrance road and parking lot.
Figure 9. Photo taken on
November 15, 2010, showing
native scrub growing along West
Coast Highway at the proposed
entrance road to Sunset Ridge
Park. The habitat contains native
Big Saltbush, Mulefat, and Coast
Goldenbush. Non-native Pampas
Grass is also present, but this
scrub clearly provides suitable
habitat for California
Gnatcatchers. In the DEIR,
BonTerra Consulting mapped this
scrub as “ornamental.” In the
Coastal Commission’s file, a map
by Glenn Lukos Associates
classifies this area as “invasive/ornamental.”

Figure 10. This photo, taken on
December 10, 2010, shows native
Mulefat surrounded by resprouting California Encelia. In
the DEIR for Sunset Ridge, this
vegetation was erroneously
mapped as “ruderal.” I observed
a pair of California Gnatcatchers
foraging in this Mulefat on
November 4, 2009 (see the
northernmost polygon on Figure
8). This stand of native scrub
would be removed for the park’s
parking lot.

The City’s consultants have erroneously mapped the vegetation in several other parts of
the Sunset Ridge site, always in the direction of under-representing sensitive resources. The
City has claimed that the mapping is adequate, and also that any possible errors should be
ignored because some of the areas involved are too small to map. And yet, as shown in my
letter to Mr. Schwing, the DEIR’s plant community map identifies “ornamental” and “disturbed” polygons as small as 0.01 acre. This prejudicial abuse of discretion by the City vio- Exhibit 21
CCC-CD-11-03 (NBR)
lates Section 21168.5 of CEQA.
CCC-RO-11-02
Page 5 of 20

Letter to Jonna Engel: ESHA and Violation Issues, Sunset Ridge Project
December 11, 2010

Hamilton Biological, Inc.
Page 6 of 20

Figure 11 shows locations in the vicinity of the proposed park entrance road where biologists have documented breeding pairs of California Gnatcatchers during nine survey efforts conducted during the last two decades.

Figure 11. Point locations for
California Gnatcatcher pairs
documented during the breeding
season in 1992 (one pair), 1994 (one
pair), 1996 (one pair), 1997 (two pairs),
1998 (three pairs), 2000 (two pairs),
2006 (two pairs), 2008 (one pair), and
2009 (one pair). The birds do move
around to forage, and so the actual
area of habitat usage during the
breeding season is much more extensive than just the points shown here
(see Figure 12).

To demonstrate that some patches of suitable scrub habitat in the southeastern corner of
Newport Banning Ranch are not used by gnatcatchers during the breeding season, one
would have to map the areas of habitat use and non-use throughout the breeding season,
preferably over a period of years (since areas of habitat use may shift from year to year,
and during some years multiple pairs occur in this area). At Newport Banning Ranch, such
an effort has never been undertaken2. Furthermore, since 1997, most surveys have simply
mapped a point for each pair, with no effort made to graphically depict areas of habitat usage. Since the determination of use and non-use areas during breeding season cannot be
made directly, from examining field data, the current effort by the Coastal Commission
staff to evaluate habitat usage by gnatcatchers should consider the typical and minimum
2 Having conducted some of these focused gnatcatcher surveys of the subject property for LSA Associates in

the early 1990s, I am aware that they were mainly presence/absence surveys. It is my recollection
that we typically spent 15–30 minutes per pair per day, for a maximum of two days, mapping the
birds’ movements. We did not follow pairs for extended periods throughout the course of the breed- Exhibit 21
ing season, as would have been necessary to determine which patches of habitat were and
were not
CCC-CD-11-03
(NBR)
being used by the birds during the breeding season (much less the non-breeding season).
CCC-RO-11-02
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home range/territory size of gnatcatchers (as determined in studies designed to measure
territory size) and the species’ known habitat requirements.
As summarized in the Birds of North America Online3, the minimum territory size for California Gnatcatchers in coastal areas during the breeding season is 1.0 hectare, and the mean
territory size during the breeding season is 2.3 hectares:

Figure 12. Blue circles help to visualize the minimum (1.0 ha) and mean (2.3 ha) breeding territory sizes for a
pair of California Gnatcatchers in a coastal area (from Atwood and Bontrager 2001).

As shown in Figure 12, a breeding pair of gnatcatchers in the southeastern part of the
Newport Banning Ranch property is likely to utilize all areas of scrub habitat in the local
area. During years when more than one pair breeds in this area (as in 1997, 1998, 2000, and
2006), the effective territory sizes (excluding barren areas) may be even smaller than the
1.0-ha minimum reported in the literature.
With regard to patterns of habitat utilization outside of the breeding season, the species account in Birds of North America (Atwood and Bontrager 2001) explains that California Gnatcatchers utilize much more of the landscape during fall and winter:
Territories defended during nonbreeding season (Preston et al. 1998)4; wandering into adjacent territories or unoccupied habitat may result in up to 80% increase in home range size

3 Atwood, Jonathan L. and David R. Bontrager. 2001. California Gnatcatcher (Polioptila californica), The Birds

of North America Online (A. Poole, Ed.). Ithaca: Cornell Lab of Ornithology; retrieved from the Birds
of North America Online: http://bna.birds.cornell.edu/bna/species/574
Exhibit 21
4 Preston, K. L., P. J. Mock, M. A. Grishaver, E. A. Bailey, and D. F. King. 1998b.California Gnatcatcher
terriCCC-CD-11-03
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torial behavior. Western Birds 29:242–257.
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relative to area used during nesting (Bontrager 19915, Preston et al. 1998). Small, disjunct
patches of coastal sage scrub, distributed within grassland matrices, may be incorporated
into nonbreeding season home range even if too small to support a breeding pair; use of such
patches may require regular movements of 25–100 m across grassland gaps (DRB). In San
Diego Co., established pairs (n = 11) in Dec spent about 62% of time outside boundaries of
territory defended during previous breeding season (Preston et al. 1998).

The City maintains that this increase in home range size during the winter is not important
to the gnatcatcher, and that the birds could persist just as well by remaining in the same
areas utilized during the breeding season. This position presents some important questions
that its proponents have not attempted to answer. For example:
•

If all needs can be met within the breeding territory, why would the birds expend
extra energy, increase their exposure to predators, and increase their competition
with other small insectivores (including other gnatcatchers) in order to forage over a
much wider area during the colder months of the year?

•

The above-quoted text mentions “regular movements of 25–100 m across grassland
gaps.” Such movements by small, weak-flying species provide good predation opportunities for hawks. Would gnatcatchers undertake such risky flights for no reason at all?

It should be clear that this entire argument is speculative ― a hypothetical exercise comparable to debating whether Arctic-breeding Baird’s Sandpipers really need to migrate all the
way to South America (as they all do) when they could more easily satisfy their winter
habitat needs in North America without having to fly so far. Scientific studies in the peerreviewed literature have demonstrated that California Gnatcatchers utilize different parts
of the landscape during different times of the year. My observations demonstrate that gnatcatchers also do this at the Sunset Ridge site. Unless the City provides credible scientific
evidence showing that gnatcatchers on the Sunset Ridge project site need not behave the way
they do, the default conclusion should be that the birds’ behavior reflects their own survival
needs.
It is my personal observation that California Gnatcatchers utilize essentially all mature,
scrub-containing communities on the Sunset Ridge project site, including areas of scrub intermixed with Pampas Grass and other exotic plants. For the reasons I have explained, I
believe that all of these areas should be regarded as occupied habitat, consistent with (1)
my documented observations in 2009 and 2010; (2) the scientific literature describing the
gnatcatcher’s habitat requirements and patterns of landscape use during breeding and nonbreeding periods; and (3) the USFWS critical habitat designation, including Christine
Medak’s confirmation that “the whole site would be considered critical habitat containing
the primary constituent elements for the gnatcatcher (primarily PCE 2).”

5
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Unpermitted Mowing and Spraying of Encelia Scrub
If California Gnatcatchers are mainly restricted to the Newport Banning Ranch portion of
the Sunset Ridge site during the breeding season, this may be largely or entirely attributable to the City’s repeated, unpermitted mowing and spraying of several acres of encelia
scrub on the lower mesa of Sunset Ridge:

Figures 13–15. Photos of the site’s lower plateau, taken on November 6, 2009 (left), March 20, 2010 (right), and
December 10, 2010 (below). In this area of several acres, the City routinely mows native California Encelia to
within inches of the ground and sprays it with herbicide.

Exhibit 21
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Figure 16. Copy of a proposal to the City dated May 19, 2009, for the mowing and spraying of enceliadominated scrub across the City-owned portion of the Sunset Ridge project site (a.k.a. “Flat Area Growth Reduction”). See also Figure 17, on the next page.
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Figure 17. This authorization of payment of $9,440 to Southland Landscape for “Park develepment [sic] clearing at Sunset Ridge Park” indicates that the City itself views habitat removal as a preliminary step toward its
planned development of Sunset Ridge Park, rather than as routine maintenance.
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California Encelia is a fast-growing native shrub favored by California Gnatcatchers. For
example, of the nine sage scrub associations studied by Weaver (1998), “encelia scrub”
dominated by California Encelia and California Sagebrush (Artemisia californica) had the
second-highest median density of gnatcatchers6. California Encelia can quickly form coastal
scrub habitat, but the routine disturbance of this habitat decreases its functionality. Later in
the season, when the encelia’s bloom fades, mustards and other weeds become more apparent within this chronically disturbed scrub. The City’s repeated mowing and spraying
of this large area prevents mature coastal scrub habitat from developing across the main
portion of the site.
The City’s repeated removal of encelia scrub (a.k.a. “Park develepment clearing at Sunset
Ridge Park”) appears to represent a form of unpermitted “development,” as defined in Section 30106 of the Coastal Act:
“Development” means, on land, in or under water, the placement or erection of any solid
material or structure . . . the removal or harvesting of major vegetation other than for
agricultural purposes, kelp harvesting, and timber operations . . .

Responding to comments on the DEIR, the City stated:
The requirement to clear the property of all weeds, grass, vines, and other vegetation comes
from Fire Code Section 1103.2.4, Combustible Vegetation.

California Encelia is not a “weed,” it is a native shrub and an integral component of designated critical habitat for the California Gnatcatcher. In notes from an ex parte communication with City agent Donald Schmitz on August 3, 2010, Coastal Commissioner Bonnie
Neely wrote, “the Fire Marshall continued to maintain the property [by removing all
encelia scrub annually] for fire protection purposes.” One major problem with the City’s
explanation is that California Encelia is not a fire hazard. Page 28 of the Orange County
Fire Authority’s “Guideline for Fuel Modification Plans and Maintenance Program,” dated
January 1, 2008, expressly allows California Encelia to remain “in all fuel modification wet
and dry zones in all locations.”7 Furthermore, removal of encelia scrub is carried out across
the entire mesa area, as far as 570 feet from the structures to the north. This is much farther
than would be required for any legitimate fuel modification purpose, particularly given
that the 100 feet closest to structures is maintained as essentially barren land.
Finally, it should go without saying that all vegetation is “combustible.” Many natural areas around Newport Beach, such areas as Upper Newport Bay and Buck Gully, support
scrub dominated by native plant species known to be more combustible than California
Encelia (by the Orange County Fire Authority’s standards). Yet in those areas, the City
seems to understand that it would be illegal to remove, without any form of environmental
review, native habitat up to a distance of 570 feet from existing structures. Thus it is bizarre
for the City to claim, without further explanation, that these radical landscape alterations
are required at Sunset Ridge in order to comply with the Fire Code.
6

Weaver. K. L. 1998. Coastal sage scrub variations of San Diego County and their influence on the distribution of Exhibit 21
the California Gnatcatcher. Western Birds 29:392–405.
CCC-CD-11-03 (NBR)
7 http://www.ocfa.org/_uploads/pdf/guidec05.pdf
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The City has been mowing designated critical habitat for a federally listed species without
any environmental review or oversight, and without providing any plausible rationale for
why this constitutes an acceptable maintenance practice for sensitive coastal open space.
“Caltrans did it first,” “Fire Marshall’s orders,” and “People have complained about deadlooking plants” are not adequate explanations. The City’s current practice is inconsistent
with the Coastal Act’s requirements to protect the ecological balance of the coastal zone
and prevent its deterioration and destruction. Furthermore, the City’s actions may represent a form of unpermitted “development” per Section 30106 of the Coastal Act.
Finally, it should be obvious that, with its program of mowing and spraying, the City has
been contributing to the disturbed and degraded conditions that it claims to be abating. After
years of this practice, the City now claims that encelia scrub on the site is not biologically
valuable. If one agrees with this conclusion, it is because the habitat has been “easily disturbed or degraded by human activities and developments.” The annual cost of disturbing
and degrading this habitat is a modest $9,440.

Notice of Violation
Of three areas cleared without permits in 2004, only the Southeast Polygon is visible from
adjacent public lands, and so I will focus most of my comments on this polygon.
In the Commission’s file, communications from Newport Banning Ranch LLC and their
consultants refer to biological work that has taken place on the property starting in the late
1990s, with no reference to work that was done by LSA Associates in the early and mid
1990s. The public files available at the U.S. Fish and Wildlife Service include a vegetation
map dated February 13, 1993, which I helped to prepare when I was an employee of LSA.
The copy obtained by the Banning Ranch Conservancy is too small and smudged to be
completely legible, and this map would have been largely outdated by the time the violation took place in 2004, but it should be reviewed as part of any effort to evaluate the vegetation that was likely present in the three polygons at the time of their clearance.
I have not seen the vegetation map by PCR that is referred to in some documents, but given
that there is no way of field-checking such a map I would have low confidence in its accuracy. This is based on my experience reviewing numerous biological reports by PCR, and
also takes into consideration the many errors contained in the recent mapping of vegetation
on the Sunset Ridge and Newport Banning Ranch properties by BonTerra Consulting and
Glenn Lukos Associates (see, for example, Figures 9 and 10 in this letter and Figures 1–9 in
my letter to Mr. Schwing).
The following Figures 18 and 19 show the Southeast Polygon as it appeared in 2003 and
2009. Figures 20–22 are photos of this polygon taken on December 10, 2010. When evaluating the arguments set forth by Glenn Lukos Associates in a series of memoranda prepared
on behalf of Newport Banning Ranch, LLC, it is important to bear in mind the obvious loss
and degradation of the habitat that was present in this area, adverse effects on the enviExhibit 21
ronment that persist to this day.
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Figure 18. Aerial image dated December 30, 2003, showing the vegetative cover present in the Southeast Polygon several months prior to the start of clearing in 2004.

Figure 19. Aerial image dated November 14, 2009, showing the vegetative cover present in the Southeast
Polygon several years after the start of clearing in 2004. The scrub vegetation that was present in this area before the clearing took place showed little sign of recovery as of the date of this photo. Figures 20–22 on the
next page show this polygon as it appears now.
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Figure 20. Photo of the Southeast
Polygon, view to the northeast,
taken on December 10, 2010.
Some California Encelia is
growing back along the margins,
but much of the vegetation
shown here is Castor Bean, a nonnative, invasive weed typical of
disturbed areas.

Figure 21. Photo of the Southeast
Polygon, view to the north, taken
on December 10, 2010. Only
limited recruitment of California
Encelia is visible throughout
most of the cleared area.

Figure 22. Photo of the Southeast
Polygon, view to the northwest,
taken on December 10, 2010.
Most of the cleared area remains
barren.

Exhibit 21
CCC-CD-11-03 (NBR)
CCC-RO-11-02
Page 15 of 20

Letter to Jonna Engel: ESHA and Violation Issues, Sunset Ridge Project
December 11, 2010

Hamilton Biological, Inc.
Page 16 of 20

Tony Bomkamp of Glenn Lukos Associates prepared a memorandum to Michael Mohler
dated August 26, 2010, that was submitted to the Coastal Commission staff. In the memo,
Mr. Bomkamp does not claim to know with certainty the composition of the vegetation that
existed in the violation areas prior to their clearing, but on Page 5 he suggests:
. . . the Southeast Polygon likely supported areas of fig marigold (Carpobrotus edulis), smallflowered ice plant (Mesembrianthemum nodiflorum) and non-native grasses (Bromus madritensis
rubens and Bromus diandrus) as well as moderately to highly disturbed MSS [maritime succulent scrub], dominated by California encelia (Encelia californica) and limited amounts of California buckwheat (Eriogonum fasciculatum).

He is stating a belief that disturbances conducted in years prior to 2004 degraded the vegetation in the Southeast Polygon. Nevertheless, it appears (from Mr. Bomkamp’s description
and the December 2003 aerial image) that this polygon was being successfully colonized by
pioneering native scrub species, such as California Encelia and California Buckwheat. As
shown in Figure 18 in this letter, the habitat had clearly recovered to a point where it was
providing suitable habitat for the California Gnatcatchers known to occupy this area.
Through natural succession, the scrub likely would have become more complex and more
fully developed during the past several years (had it not been cleared).
As of December 2010, several years after being cleared, the scrub in the Southeast Polygon
has yet to recover (see Figures 20–22 in this letter). I have not been able to see the other two
violation polygons from public lands. If the Southeast Polygon did support a mix of nonnative plants and “moderately to highly disturbed MSS” in 2003/2004, several years later
the area supports even more weeds, more bare areas, and extremely disturbed MSS. There
has also been temporal loss of functional upland scrub habitat. The habitat present now is
severely degraded compared to conditions in 2003/2004. Furthermore, had this area not
been cleared, the scrub that would have existed there now presumably would have been of
higher quality than it was at the time of clearing.
On Page 5 of his memorandum, Mr. Bomkamp asserts that clearing of scrub dominated by
California Encelia (with some California Buckwheat) would not constitute a loss of ESHA,
in part because California Encelia is neither rare nor easily disturbed. It is not the rarity of
the plant species themselves that is at issue, but the rarity of the habitat those plants provide for the a listed species, the California Gnatcatcher, due to the structure of the habitat
and its position on the landscape.
Also on Page 5, Mr. Bomkamp states, “It is important to note that California Encelia is a
highly opportunistic species, capable of colonizing areas following periods of substantial
disturbance such as the clearing that occurred beginning in 1964.” Please refer to Figures
19–22 in this letter. California Encelia can recover quickly from disturbance that does not
remove its roots, but there is obviously a big difference between mowing this plant and
grading it, a fact omitted from Mr. Bomkamp’s analysis.
In a follow-up memorandum to you dated October 13, 2010, Jeff Ahrens of Glenn Lukos
Exhibit 21
Associates provides additional opinions concerning gnatcatcher use of the cleared areas,
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recall that, in 2009, Mr. Ahrens argued that the Belding’s Savannah Sparrow did not occur
on the Cabrillo Mobile Home violation site in Huntington Beach, until I provided photos
documenting the species’ presence there. Page 1 of his memorandum states:
While the focus of the Notice of Violation (NOV) is on the three polygons designated as the
Southeast Polygon, Northwest Polygon, and the Northeast Polygon [depicted on Exhibit 1], it
is important to note that portions of the Banning Ranch site contain fairly large blocks of undisturbed or relatively undisturbed maritime succulent scrub (MSS) or coastal bluff scrub
(CBS), with the best examples associated with the large arroyo and middle arroyo [see Exhibit 2 for areas of high quality CAGN habitat with CAGN locations]. Any evaluation of the
relative importance of these three polygons in my opinion should be made in the context of
the larger Banning Ranch site.

In yet another analysis, this one dated November 9, 2010, Mr. Bomkamp makes a similar
argument about the scrub on the slope above the Northwest Polygon (comparing that
scrub to the most pristine patches of scrub on the property). Despite all this hand-waving,
the relevant question is not whether the cleared scrub was the most pristine scrub in the
area, but whether it satisfied the criteria of ESHA prior to its clearing.
In their analyses of whether gnatcatcher use of the cleared areas could provide a valid reason to make an ESHA designation, I find it remarkable that both Mr. Bomkamp and Mr.
Ahrens fail to so much as mention that the habitat in question is designated as critical habitat for the California Gnatcatcher. Furthermore, it seems clear that at least some, if not all,
of the violation areas contained the Primary Constituent Elements required for nesting and
foraging (PCE 1). The federal Endangered Species Act makes it clear that areas of critical
habitat are considered to be especially valuable to listed species; “PCE 1” lands with a legacy of occupancy by the species in question are regarded as the most valuable of all.
A heading on Page 7 proclaims “No Effects on the California Gnatcatcher by the 2004 Activities.” Mr. Bomkamp cannot know whether additional birds might have occupied this
area if more habitat was present, or whether the reproductive success of birds that nested
in this area would have been greater with additional habitat available to them. As such, the
proclamation of “no effects” is completely speculative and contrary to common sense. Not
even his colleague, Mr. Ahrens, makes this claim.
At the bottom of Page 7, Mr. Bomkamp suggests that the cleared areas were not “mapped
as consistently occupied” by gnatcatchers, and that scrub growing on the hill formation
north of the Southeast Polygon provides the truly valuable habitat in this area. Mr. Ahrens
makes similar statements in his memo of October 13, 2010, and Mr. Bomkamp promotes a
similar position in his November 9, 2010, memorandum. As discussed previously in this
letter, no surveys of Newport Banning Ranch have ever attempted to define areas of habitat
usage/non-usage by the gnatcatcher using standard, accepted methods; furthermore, most
surveys since 1997 have represented gnatcatcher pairs by placing single dots on a map. It is
not valid to use the results of presence/absence surveys to suggest that specific areas of
suitable habitat were not regularly used by gnatcatchers prior to clearing.
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Consider also that, in the limited time I have spent on the City-owned portion of the site in
2009 and 2010, I have three times photographed California Gnatcatchers perched on the
fence bordering the south side of the Southeast Polygon (see Figure 4 in this letter and Figures 13 and 14 in my earlier letter to Mr. Schwing). And yet, Mr. Bomkamp claims the species is basically limited to scrub on the hillside north of this polygon (again, Mr. Ahrens is
more circumspect, offering tepid suggestions that the birds probably stayed mostly on the
north side of the Southeast Polygon). The use of presence/absence surveys to make arguments that gnatcatchers have used (or have likely used) certain areas of scrub, but not others in the nearby vicinity, is speculative and highly inappropriate.
Finally, I note that both Mr. Bomkamp and Mr. Ahrens chose to ignore the observations of
gnatcatchers on the site that I reported in my comments on the DEIR.
On Pages 9 through 14 of his memo of August 26, 2010, Mr. Bomkamp engages in lengthy
discussion of issues related to patch size and connectivity, invasive plants, and proximity
to development. Each of these discussions is taken straight from the City’s Coastal Land
Use Plan (CLUP), which does not apply to the area in question (because it is an area of deferred certification)8. This discussion is irrelevant, at least with reference to the Southeast
Polygon, since this area is not isolated, dominated by non-native plants (at the time of
clearing), or located in close proximity to forms of development that would render it incapable of supporting ESHA.
With regard to the CLUP, I wish to state clearly that there are very good reasons why
Newport Banning Ranch was left as an area of deferred certification: Many people, myself
included, believe that this area of extremely high biological diversity warrants a higher degree of protection than is afforded those parts of Newport Beach covered under the CLUP.
I consider it inappropriate to apply the CLUP anywhere on Newport Banning Ranch, especially in light of the plans that are being set forth to intensively develop this area (starting
with the current effort to establish a signalized intersection at West Coast Highway and to
construct the first leg of Bluff Road as the entrance to Sunset Ridge Park).
Let me also address the City’s argument, expressed in a letter to Commission staff dated
October 27, 2010, that any restoration of the cleared areas must be to the conditions that
would have existed without the unpermitted clearing. Even if someone is able to determine
what the conditions actually were in the first part of 2004, we are left with the question of
what the habitat would have developed into by now. We should also consider the temporal
loss of habitat that resulted from the apparent violation. Whatever the case, suggestions
that the most reasonable solution is to consolidate scrub restoration off in some tuckedaway corner that won’t bother anyone’s development plans is transparently self-serving.

8 One

interesting twist, also seen in a draft biological report for the upcoming Newport Banning Ranch
development project (posted on the City’s web page in 2008), is that Glenn Lukos Associates consistently refers to the City’s “Coastal Land Use Policies (CLUP)” rather than the Coastal Land Use
Exhibit 21
Plan. This appears to be an attempt to set forth the concept that these are stand-alone City poliCCC-CD-11-03
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cies, applicable to any City project, rather than items taken directly out of the Coastal Land Use
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Plan (i.e., policies not applicable to areas of deferred certification).
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Satisfaction of ESHA Criteria
The criteria for ESHA are given in Section 30107.5 of the Coastal Act:
. . . any area in which plant or animal life or their habitats are either rare or especially valuable because of their special nature or role in an ecosystem and which could be easily disturbed or degraded by human activities and developments.

Habitats designated as critical habitat for a listed species, and that have a documented legacy of supporting that listed species over a period of many years, are generally considered
to be rare and especially valuable. As discussed at length in this letter, the upland scrub
habitats that support gnatcatchers on the Sunset Ridge and Newport Banning Ranch sites
can be, and have been, easily disturbed or degraded by human activities and developments. Nevertheless, areas that are not severely impacted by clearing continue to function
as habitat for the gnatcatcher during both breeding and non-breeding periods. Therefore, it
seems clear that all areas of upland scrub, including scrub intermixed with non-native species, meet the criteria defining ESHA. Finally, as Andrew Willis has discussed in correspondence with the respondents, the Coastal Commission has established precedence for
determining breeding areas for the gnatcatcher, as well as probable and observed gnatcatcher use areas, to be ESHA.
Several acres of encelia scrub on the flat portion of the Sunset Ridge site that have been repeatedly mowed and sprayed with herbicides may also qualify as ESHA. This determination may hinge upon a secondary consideration of whether the City is justified in routinely
disturbing and degrading this habitat without any regulatory approvals. The fact that
clearing of this vegetation in 2009 was conducted as “Park develepment clearing at Sunset
Ridge Park” suggests a clear connection between the habitat removal and the City’s development plans.
The three areas cleared without a permit in 2004 are designated as critical habitat for the
California Gnatcatcher. Based upon the survey data, my own observations, and the gnatcatcher’s minimum and mean territory sizes (see Figure 12), I believe the default assumption should be that gnatcatchers regularly use all areas of suitable habitat in the southeastern corner of Newport Banning Ranch. In the absence of credible, verifiable information
indicating that the cleared areas did not support scrub and/or gnatcatchers prior to their
clearing, I believe that these areas should be regarded as satisfying ESHA criteria. If designated as ESHA, these areas must be restored in place rather than in a “consolidated” area
that poses no constraints to proposed development.

ESHA BUFFER FOR UPLAND SCRUB
Whatever is decided concerning buffers, all areas identified as ESHA must be protected
and adequately set back from the intensive development that is being proposed at Sunset
Ridge Park and at Newport Banning Ranch. Under no circumstances should the minimal
buffer standards contained in the City of Newport Beach CLUP be applied to these areas.
Newport Banning Ranch is a deferred certification area precisely because of its high re- Exhibit 21
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source values, which warrant greater protections than those specified in the City’s CLUP.
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The Brightwater project at the Bolsa Chica Mesa (with resource values truly comparable to
those present at Newport Banning Ranch/Sunset Ridge) provides a relevant benchmark.
At Brightwater, ESHA buffers range in width from 150 to 382 feet, with the Coastal Commission staff biologist having recommended a minimum buffer width of 164 feet9.
At Marblehead in San Clemente, the recommended upland buffers were 100 feet, where
feasible, and a minimum of 50 feet10. Given that the Marblehead site did not have nearly
the ecological values present on the Sunset Ridge/Newport Banning Ranch site, it is my
opinion that this level of buffer would be inadequate for either the Sunset Ridge project or
the upcoming Newport Banning Ranch project (which would share the same entry road off
West Coast Highway).

IN CONCLUSION
I appreciate the opportunity to provide input into the process of evaluating potential violations of the Coastal Act identified to date at the Newport Banning Ranch/Sunset Ridge site.
If and when the Sunset Ridge and/or Newport Banning Ranch projects continue to move
forward through the process of applying for Coastal Development Permits, I anticipate
providing additional information for your consideration.
If you have any questions or would like clarification of any items, please call me at 562-4772181 or send e-mail to robb@hamiltonbiological.com.
Sincerely,

Robert A. Hamilton
President, Hamilton Biological, Inc.
cc:

9

Andrew Willis, Enforcement Officer
Karl Schwing, Orange County Area Supervisor
Sherilyn Sarb, South Coast Deputy Director
Dr. John Dixon, Ecologist, Environmental Program Manager
Dr. Terry Welsh, President, Banning Ranch Conservancy

http://www.coastal.ca.gov/lb/Th11a-10-2005.pdf.
10 http://www.coastal.ca.gov/lb/5-03-013.pdf.
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HAMILTON BIOLOGICAL
December 14, 2010
Dr. Jonna Engel
California Coastal Commission
200 Oceangate
Long Beach, CA 90802-4316

SUBJECT:

REPLY TO LSA MEMORANDUM
BLUFF ROAD/SUNSET RIDGE PARK ENTRANCE

Dear Dr. Engel,
On behalf of the Banning Ranch Conservancy, Hamilton Biological, Inc. has reviewed a
memorandum dated December 9, 2010, from Art Homrighausen and Richard Erickson of
LSA Associates (LSA) to Mike Sinacori of the City of Newport Beach (City) concerning the
California Coastal Commission staff’s ongoing evaluation of unpermitted habitat removal
that took place in the southeastern part of Newport Banning Ranch starting in 2004. I have
already provided extensive input to you in a letter dated December 11, 2010, but I wanted
to take this opportunity to address LSA’s memo.

Omission of PCR (2000) Gnatcatcher Data
LSA biologists were apparently unaware of gnatcatcher surveys that PCR Services conducted in 2000. In that breeding season, PCR mapped two gnatcatcher territories in the
southeastern part of Newport Banning Ranch. Territory 1 was adjacent to the Southeast
Polygon, and Territory 2 overlapped both the Northwest and Northeast Polygons.

Figure 1. Partial map showing that, in 2000, PCR
biologists mapped California Gnatcatchers as
using habitats located within or immediately
adjacent to the Southeast Polygon (Territory 1)
and the Northeast and Northwest Polygons
(Territory 2). Discussions by LSA and Glenn
Lukos Associates of known habitat usage by
gnatcatchers have not mentioned the data shown
here.

316 Monrovia Avenue

Long Beach, CA 90803

562-477-2181
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More Visits Needed to Map Complete Territories
The discussion of LSA’s efforts to map gnatcatcher territories in the 1990s is accurate, but I
must emphasize that we generally did not follow birds for extended periods throughout
the breeding season. Therefore, the territory boundaries that were mapped almost certainly
left out many habitat patches that the birds actually used during the breeding season (just
not during those limited periods when biologists were present).
On Page 3, LSA states:
It should also be noted that of the 5 years of LSA surveys in the 1990s, the northwest polygon
was a relatively small portion of gnatcatcher territories in 3 years, and the southeast polygon
was a portion of one territory in 1 year. This is additional evidence that the NOV polygons
are not critically important to the persistence of gnatcatcher territories in this portion of the
property.

To reiterate, nobody has conducted surveys in such a way that the resulting maps can be
used to determine which patches of scrub habitat in the southeastern corner of Newport
Banning Ranch were and were not used during a given year. During most surveys since
1997, no effort at all has been made to map territory boundaries/habitat use areas.

Application of ESHA Definition
On Page 3, LSA states:
The California gnatcatcher is undeniably a threatened species. However, the habitat that was
likely present at the time of the alleged violation is by no means rare or especially valuable,
even for the gnatcatchers that may utilize it from time to time. This disturbed type of habitat
occurs throughout the NBR property; some years it is incorporated into spatial limits of a
particular gnatcatcher territory, and some years it is not.

Why do both Glenn Lukos Associates and LSA refuse to mention that the cleared habitat is
designated as critical habitat for the California Gnatcatcher? Section 3(5)(A) of the federal
Endangered Species Act defines critical habitat as:
the specific areas within the geographical area occupied by the species, at the time it is
listed, on which are found those physical or biological features (I) essential to the conservation of the species and (II) which may require special management considerations or
protection . . .

The southeastern part of Newport Banning Ranch has been occupied by breeding pairs of
California Gnatcatchers on a nearly annual basis for many years, so the scrub habitats in
this area are clearly suitable for nesting. If this part of Newport Banning Ranch did not satisfy the criteria for critical habitat, the U.S. Fish and Wildlife Service would have excluded
it when critical habitat was re-designated in December 2007. The status of this occupied
scrub as critical habitat should be highly relevant to the Coastal Commission’s consideration of whether the cleared scrub warrants designation as ESHA.
Exhibit 22
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furthermore, Coastal Commission staff has indicated that the CLUP is a relevant document
that will be used to provide staff with some form of guidance as it considers the issuance of
a Coastal Development Permit for the Sunset Ridge Park project. Section 4.1.1 of the CLUP
states:
In determining whether a habitat area meets the statutory definition of ESHA contained in
Section 30107.5 of the Coastal Act and should be designated as an ESHA, the following attributes need to taken into consideration:
•

The presence of natural communities that have been identified as rare by the California
Department of Fish and Game.

•

The recorded or potential presence of plant or animal species designated as rare, threatened, or endangered under State or Federal law.

Also:
Several of the natural communities that occur in Newport Beach are designated rare by the
CDFG and are easily disturbed or degraded by human activity and therefore are presumed
to meet the definition of ESHA under the Coastal Act. These include . . . southern dune
scrub, southern coastal bluff scrub, maritime succulent scrub . . .

Also (emphasis added):
Another important habitat within the City of Newport Beach is coastal sage scrub (CSS). Although CSS has suffered enormous losses in California (estimates are as high as 85%), there
are still thousands of acres in existence and this community type is no longer listed as rare by
CDFG. Nevertheless, where CSS occurs adjacent to coastal salt marsh or other wetlands,
or where it is documented to support or known to have the potential to support rare species such as the coastal California gnatcatcher, it meets the definition of ESHA because of
its especially valuable role in the ecosystem.

Policy 4.1.1-1 in the CLUP directs an applicant to evaluate various attributes when determining whether a habitat area meets the definition of an ESHA, including “The recorded or
potential presence of plant or animal species designated as rare, threatened, or endangered
under State or Federal law.”
Policy 4.1.1-2 in the CLUP states that the City shall “Identify ESHA as habitats or natural
communities listed in Section 4.1.1 that possess any of the attributes listed in Policy 4.1.1-1.”
If these CLUP criteria and policies are at all relevant to the Sunset Ridge Park project, we
should all be prepared to acknowledge that areas of scrub habitat known to be routinely
occupied by California Gnatcatchers satisfy the City’s own definition of ESHA.
Finally, independent of the City’s CLUP, the Coastal Commission has well-established
precedent for designating as ESHA scrub habitats known to support nesting California
Gnatcatchers. I am unaware of any precedent for requiring the scrub to be pristine; certainly this was not the case at the Marblehead site in San Clemente, where the Commission
designated coastal scrub as ESHA based upon the occurrence of nesting California Gnat- Exhibit 22
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catchers.
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For all of these reasons, it would be quite remarkable for the Coastal Commission to refrain
from identifying as ESHA any area of coastal scrub that is known to support nesting California Gnatcatchers, especially when the scrub has been designated as critical habitat for
the species.

“Timing”
Toward the end of the memorandum, under this heading, Mr. Homrighausen and Mr.
Erickson suggest that it is “premature, unnecessary, and ill-advised to make an ESHA determination” at this time. It is in no way “premature” or “unnecessary” to make an ESHA
determination now. The violation occurred years ago, and the habitat that was cleared has
yet to recover. To sidestep an ESHA determination in favor of restoring habitat somewhere
else would require Commission staff to ignore the area’s well-documented history of occupation by gnatcatchers, the critical habitat designation, the relevant language from the
City’s own CLUP, and all the applicable Coastal Commission precedents for identifying
such areas as ESHA.
In my view, Commission staff would be “ill-advised” to take LSA’s recommended approach, as it would establish terrible new precedents. First, it would pave the way for great
swaths of ecologically functional, if not pristine, habitats on Newport Banning Ranch and
Sunset Ridge to be declared “disturbed” or “degraded” and therefore “non-ESHA.” Failing
to make an ESHA determination in this instance would also encourage other land owners
to wipe out their own sensitive habitat areas, in hopes that such a determination might
never be made, thereby allowing them to mitigate damages in a more convenient location.

“Remedy”
LSA’s memo concludes with an endorsement of the City’s proposal to undertake restoration at an out-of-the-way location as mitigation for the unpermitted clearance:
The facts that such restoration efforts are entirely feasible and will enhance the persistence of
gnatcatcher territories in this area obviate the need to make an ESHA determination at this
time.

Bolsa Chica Land Trust v. Superior Court established the legal principle that ESHA cannot
be destroyed and then recreated somewhere else. At least some, if not all, of the cleared areas appear to have satisfied ESHA criteria before they were cleared without a permit. The
only way this remedy makes sense is if the City can somehow succeed in convincing the
Commission staff to make no ESHA determination in the cleared areas.

Conclusion
The last page of LSA’s memorandum warns that making an ESHA determination at the
three areas of unauthorized clearing would have “significant” consequences for “the important planning efforts for the NBR and Sunset Ridge Park.” Had LSA biologists been involved in CEQA review of Sunset Ridge Park, they would be more aware of how the City Exhibit 22
and their former consultant, BonTerra, completely botched “the important planning
efCCC-CD-11-03
(NBR)
forts” in this area, cutting backroom deals with Newport Banning Ranch (over the entry
CCC-RO-11-02
Page 4 of 5

Letter to Jonna Engel: Response to LSA Memorandum, Sunset Ridge Project
December 14, 2010

Hamilton Biological, Inc.
Page 5 of 5

road and dumping of fill on grasslands) and basically stonewalling every effort to examine
and address the relevant planning issues. The three areas of unpermitted clearing are only
the tip of the iceberg. There are obvious coastal wetlands that the City and their consultants
have refused to recognize, areas of coastal scrub mis-mapped as ruderal or ornamental
vegetation, several acres of California Encelia that are routinely mowed and sprayed with
herbicide, highly productive grasslands on Newport Banning Ranch that would become
dumping grounds for 34,000 cubic yards of fill from the park project, etc. At what point in
the “important planning efforts” will all of these other serious biological issues be addressed in a forthright manner?
All three cleared polygons have a documented history of having been utilized by California
Gnatcatchers during the nesting season, and therefore appear to satisfy ESHA criteria. The
ESHA determination must be made immediately, not only to remedy the unauthorized impacts but also to avoid establishing some very bad precedents.
If you have any questions or would like clarification of any items, please call me at 562-4772181 or send e-mail to robb@hamiltonbiological.com.
Sincerely,

Robert A. Hamilton
President, Hamilton Biological, Inc.
cc:

Andrew Willis, Enforcement Officer
Karl Schwing, Orange County Area Supervisor
Sherilyn Sarb, South Coast Deputy Director
Dr. John Dixon, Ecologist, Environmental Program Manager
Dr. Terry Welsh, President, Banning Ranch Conservancy
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STATE OF CALIFORNIA – NATURAL RESOURCES AGENCY

CALIFORNIA COASTAL COMMISSION
South Coast Area Office
200 Oceangate, Suite 1000
Long Beach, CA 90802-4302
(562) 590-5071

Th 9a

EDMUND G. BROWN, JR., G OVERNOR

Filed:
180th Day:
270th Day
Staff:
Staff Report:
Hearing Date:
Commission Action:

March 30, 2011
September 26, 2011
December 25, 2011
John Del Arroz - LB
Sept. 23, 2011
October 5-7, 2011

STAFF REPORT: REGULAR CALENDAR
APPLICATION NUMBER:

5-10-168

APPLICANT:

City of Newport Beach

AGENT:

Don Schmitz + Associates

PROJECT LOCATION:
Beach, Orange County

Intersection of Pacific Coast Highway and Superior Ave, Newport

PROJECT DESCRIPTION: Construction of an active recreational park of approximately 18 acres
at the northwest corner of the intersection of West Coast Highway and Superior Avenue. Grading
consists of approximately 100,000 cubic yards of cut, and 98,000 cubic yards of fill.
LOCAL APPROVALS:
dated July 13, 2010

City of Newport Beach Approval in Concept No. AIC 2010 043

SUBSTANTIVE FILE DOCUMENTS:
City of Newport Beach certified Land Use Plan
Access Agreement between the City of Newport Beach and Banning Ranch LLC

SUMMARY OF STAFF RECOMMENDATION:

Staff recommends that the Commission DENY the proposed active recreational park and
proposed access road
The appropriate motion and resolution can be found on Page 7.
Executive Summary:

The City of Newport Beach is requesting a coastal development permit to construct an
approximately 18 acre active recreational public park, which includes a parking lot and
access road for the park, on vacant land that contains coastal sage scrub (CSS) habitat
occupied by California gnatcatcher, as well as wetlands. As part of its 18 acre active park
proposal, the City securd an access agreement with the adjacent landowner, Newport
Banning Ranch, LLC (NBR), from which it received an easement to build most of the
access road and a portion of the parking lot on NBR’s property. The gnatcatcher occupied
CSS has been identified by the Commission’s biologist as environmentally sensitive
habitat area (ESHA). Section 30240 of the Coastal Act provides that ESHA shall be
protected against any significant disruption of habitat values, and only uses dependent on
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those resources shall be allowed in those areas. Also, development adjacent to ESHA
shall be sited and designed to prevent impacts which would significantly degrade those
areas and be compatible with the continuance of the habitat.
The new road, as proposed to access the park site on the adjacent property not owned by
the City, has been the central issue of contention. The general alignment of the access
road proposed by the applicant would pass through areas identified as gnatcatcher
occupied CSS/ESHA. The threshold issues have been: 1) will the presence of a road in
this area be a significant disruption to the suitability of the surrounding ESHA to continue
to support gnatcatcher use; and, if not, 2) is there a road alignment and size that would
avoid the direct removal of gnatcatcher occupied CSS/ESHA, provide adequate buffers,
and allow for the continuance of the surrounding habitat value? Commission staff in
consultation with the staff biologist has concluded that a narrow road, with a low intensity
of use, could potentially be considered in the proposed revised alignment so long as: a)
the use of the road were restricted in perpetuity such that its intensity of use would never
increase (i.e. the road will remain a park road, and nothing more); b) the new road
alignment would avoid existing native vegetation occupied by gnatcatcher; c) the areas
immediately adjacent to the road, some of which may be disturbed by
construction/grading, are fully restored to high quality CSS suitable for use by gnatcatcher;
and d) the restored areas, as well as the avoided CSS/ESHA areas that would need to be
enhanced/expanded, are conserved in perpetuity as habitat and open space through
appropriate legal instruments. However, only a park road proposal that incorporates those
elements would result in a final design that promotes the continued use of the surrounding
habitat areas by gnatcatchers.
Several iterations of a park access road design have been submitted by the City in
conjunction with the application. The initial access road designs submitted would have
caused direct impacts on gnatcatcher occupied CSS/ESHA. After working with the
applicant, an access road design was identified that would avoid direct removal of habitat
known at this time to be gnatcatcher occupied CSS/ESHA. That design would necessitate
some grading within ESHA buffers, which represents a significant departure from the
Commission’s typical requirement to avoid such grading in buffers. However, Commission
staff was prepared to recommend approval, with agreement by the City and/or the
underlying landowner to the restrictions that would prevent use of the road for anything
other than a low-intensity park road (i.e. which would foreclose the option of expanding the
road to a major arterial road), restore habitat within the ESHA buffers, and secure the
buffers and surrounding habitat as open space. At this time, the landowner is not willing to
agree to set aside portions of its property for this purpose. In the absence of agreement on
the fundamental, threshold question related to the size and intensity of use of the road, as
well as a variety of other issues that haven’t been fully resolved, Commission staff is
recommending DENIAL of the proposed development for the following reasons.
The subject site is located at the northeast corner of the intersection of West Coast
Highway and Superior Avenue, in western Newport Beach. The park would include a
baseball diamond/soccer fields, pedestrian paths, viewpoint, children’s playground,
restroom, 111 space parking lot, a new access road and other associated improvements,
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landscaping and coastal bluff scrub and coastal sage scrub habitat restoration. The
proposed development would occur on two parcels of land. The active park portion of the
project would be located on a parcel owned by the City of Newport Beach (formerly owned
by CalTrans). The access road to the park, a portion of a parking lot, and landscaping and
some habitat restoration would be located on a 6 acre portion of an approximately 500
acre parcel known locally as “Banning Ranch”, which is managed by Newport Banning
Ranch, LLC (NBR), and owned by Cherokee Newport Beach, LLC and Aera Energy, LLC.
The City has an access agreement with NBR to construct the park access road and other
improvements on NBR property. The park access road extends approximately 550 feet
north of West Coast Highway, and then turns east and south to reach the City parcel.
In a separate action on September 9th, the City of Newport Beach and NBR released a
Draft Environmental Impact Report for NBR’s development plans for the remainder of the
Banning Ranch. Those plans include 1,300+ residential dwelling units, 75,000 sq. ft. of
commercial space, a 75-room resort inn, parks and trails. As discussed more fully below,
those plans have implications on the use and potential future expansion of the proposed
‘park access road’.
California gnatcatcher (Polioptila californica californica), a bird species listed as federally
threatened by the U.S. Fish and Wildlife Service (USFWS) and by the State of California
as a California Species of Special Concern, is present on the subject site. In 2007, the
USFWS designated all of the City’s subject parcel and all of Newport Banning Ranch as
critical habitat for California gnatcatchers. The Commission’s biologist has determined
that areas of coastal scrub habitat with significant gnatcatcher use perform an important
ecosystem function, are increasingly rare, and are easily disturbed and therefore meet the
definition of ESHA under the Coastal Act and the City of Newport LUP. The site proposed
for Sunset Ridge Park supports a significant cover of coastal sage scrub vegetation, much
of it is used by and is suitable for California gnatcatchers, thus, those areas have been
identified as ESHA. There are also areas of coastal bluff and maritime succulent scrub
that rise to the level of ESHA whether or not they support gnatcatchers due to the rarity of
these habitat types. Other wildlife, including raptor bird species, coyote, and possibly
borrowing owls, need to be addressed as well.
In her review of biological information currently submitted, Dr. Jonna Engel delineated two
areas of ESHA within the footprint of the proposed Sunset Ridge Park. One area, which
she identifies as “ESHA West”, is west of the proposed park access road. The other area,
“ESHA East”, is east of the proposed park access road. A third area known as the
“disturbed encelia scrub”, would be ESHA unless it is legally mowed, as discussed further
below.
The construction of a new road between two blocks of ESHA will divide the area by
development and introduce a greater intensity of use in that area. Currently, that area is
infrequently disturbed by vehicles (perhaps a few vehicular passages a day). The new
access road for the park is anticipated to have 173 vehicle trips per day. Studies have
shown that the California gnatcatcher can become accustomed to some disturbance by
vehicles. That disturbance is best accommodated in situations where the bird can easily
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fly over the disturbed area (i.e. narrow roads), and where there is appropriate habitat
immediately on either side of the road. The presence of additional improved habitat in and
around the newly disturbed area would further serve to offset the increased level of activity
in the area. While an increase from a few vehicle trips per day to 173 trips per day is
significant, the Commission’s biologist, in consultation with other experts, has concluded
that the increase would be within the tolerance levels of the California gnatcatcher.
Particularly if the road is narrow, there is appropriate habitat on each side of the road, and
additional habitat restoration is proposed in the area which improves the overall quality
and quantity of the habitat. However, an increase above the proposed 173 vehicle trips
per day, would have a significant adverse impact on the gnatcatchers use of the habitat
area. Thus, Commission staff has concluded that 1) the access road must remain narrow;
2) the areas on each side of the road must be restored with habitat appropriate to the
California gnatcatcher; 3) the quality of existing habitat must be improved, and expanded
where feasible; and 4) legal restrictions must be in place to assure the road remains just a
park road (no increase to the intensity of use) and the surrounding habitat areas are
preserved in perpetuity. However, in this case, as stated above, Commission staff has
learned that the applicant and underlying landowner will not agree to comply with these
criteria.
Upon review of the content of the access agreement between the City and NBR, regarding
the City’s use of NBR land for the proposed access road, and review of the recently
released DEIR for the Banning Ranch project, it is clear that agreeing to the conditions
outlined above would significantly impact future implementation of the Banning Ranch
project as it is currently envisioned under the DEIR. To implement the Banning Ranch
project, the proposed ‘park access road’ would need to be expanded by several lanes, as
it would serve as the main entryway to the Banning Ranch development. Furthermore, the
road would need to accommodate thousands of vehicle trips per day. Based on
preliminary plans in the DEIR, expansion of the road would require direct impacts on areas
identified as ESHA in conjunction with this park proposal. Additional ESHA likely exists
that hasn’t yet been identified that would also be impacted by the expanded road.
Furthermore, the increased width and intensity of use of the road would very likely exceed
gnatcatcher tolerance for disturbance, rendering much of the habitat in that area unusable
by the California gnatcatcher.
Several other key issues remain to be resolved as well, described in greater detail below.
These include the size of the required buffers between development and gnatcatcher
CSS/ESHA; the kinds of activities allowed in that buffer (e.g. grading?); the size of buffers
between development and existing degraded wetlands located on site (mostly along
Superior Avenue); whether or not vernal pools exist in an area the City proposes to deposit
soil exported from grading operations; whether fencing proposed to separate the park site
from the remainder of NBR will adversely impact the circulation of large mammals that
play an important predation role within the CSS/gnatcatcher ecosystem; and whether or
not the degraded encelia scrub habitat located on site (within the footprint of the proposed
park) is legally mowed, or if that area, which would qualify as ESHA if not mowed, is being
mowed illegally.
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From the time the Commission began recognizing coastal scrub habitat occupied by
gnatcatchers as ESHA, many of the Commission’s past permit actions have required 100
foot buffers between gnatcatcher ESHA and development to adequately protect
gnatcatchers and their habitat from human disturbance. In some cases a reduced buffer,
usually no less than 50 feet at select locations, has been authorized based on site specific
circumstances. Significant grading within those buffers is usually prohibited. Some
temporary grading has been allowed, but only in cases where the graded areas would be
fully restored with appropriate habitat, and where the grading itself wouldn’t have adverse
impacts on the ESHA. In this case, the applicant is proposing a 50 foot wide buffer
between the edge of the road (and other development like the parking lot and children’s
play area) and existing CSS/ESHA. But, in order to construct the park access road
alignment as proposed, grading would be required inside the proposed 50 foot buffer.
Again, graded buffers have only been allowed where the buffer would be fully restored. In
this case, the applicant has declined to restore those graded buffer areas with native
vegetation appropriate to support gnatcatchers and instead insists the area be replanted
with non-native, ornamental vegetation. The City asserts that replanting with native
vegetation is inconsistent with the ‘agreement’ it has with NBR, which owns the land where
the City has proposed to build most of the access road for this project..
The subject site contains wetland habitat in several locations. One is seeps along a slope
next to Superior Avenue. Vegetation within the seeps is hydrophytic, but generally nonnative. The City’s initial plans included grading out this area, but the project has been
revised to avoid grading directly in that habitat. Nevertheless, grading occurs within 50
feet of the wetland, and generally the Commission requires 100 foot buffers from wetlands.
Another wetland feature is located to the west of the proposed access road, within an area
designated as CSS/ESHA. Grading, again, would be within 50 feet of that wetland feature.
Last, it has been alleged that vernal pools exist in an area on NBR property, to the north of
the proposed access road, where the City plans to dispose of graded soils. Some
preliminary, but inconclusive analysis has been done to address whether such vernal
pools exist. Commission staff’s biologist believes additional surveys, consistent with
scientific protocols, are required.
State law requires fencing around oil field operations like those occurring on NBR.
Presently, that fencing envelops both the NBR and City owned lands. With
implementation of the project, the City proposes fencing to separate the park site from the
remainder of NBR. That fencing will isolate ESHA that is presently inside the fencing.
Once fenced, the circulation of large mammals that play an important predation role within
the CSS/gnatcatcher ecosystem would be severely curtailed, and perhaps eliminated. The
loss of those predators could impact that long term health of the CSS/ESHA. Without
large predators, like coyote, that prey on smaller mammals, like feral cats and opossums,
those smaller mammals will consume gnatcatcher eggs and young, causing the loss of
gnatcatcher fecundity.
Last is the issue regarding the mowed encelia scrub. Mowing occurs on both the City and
NBR properties. The mowing is purportedly for fire hazard and weed control. The
Commission’s biologist has determined that were it not mowed, the encelia scrub would
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qualify as ESHA, as California encelia is strongly associated with California gnatcatcher
use. The City and NBR have alleged that the mowing has occurred for decades, and
began prior to the passage of the Coastal Initiative (i.e. Prop 20) and the Coastal Act.
However, although requested on many occasions, neither the City nor NBR have
attempted to document that claim. Unless a vested rights claim is reviewed and approved
by the Commission, the legality of that mowing remains an issue, particularly since, if it is
not legally mowed, the area would be considered ESHA, and all of the requirements of
Section 30240 of the Coastal Act would apply. A substantial redesign of the park would be
required to avoid that ESHA.
To summarize, staff has been working earnestly with the City to identify a project that
could be approved pursuant to modifications and special conditions to bring it into
compliance with the Coastal Act. However, after further review, and after further
communication with the City and with Newport Banning Ranch, LLC, it has become clear
that they cannot address the threshold issue of foreclosing future expansion of the park
access road, so that ESHA, buffers, and the California gnatcatcher that relies on them, are
permanently protected in conjunction with this project, which is creating the impact.
Compromises on the widths and kinds of uses within buffers would also be required, that
could only be offset by revegetating the buffers with CSS suitable for use by gnatcatchers,
and permanently preserving those areas. Certain issues remain unresolved related to
vernal pools and the legality of mowing habitat that would otherwise be ESHA. Therefore,
in our final analysis based on the information now before us, staff determined that the
proposed project is not consistent with the Coastal Act, and the proposed project must be
denied. If the City and underlying land owner anticipate a larger road than that proposed
to serve the park will be proposed to serve future development on the Banning Ranch
property, all impacts associated with a road in this location should be reviewed in the
context of the larger development it will ultimately serve. Approval of a smaller road and
its associated impacts is premature at this time.
LIST OF EXHIBITS:

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.

Click on the link at left
to go to the exhibits

Vicinity Map
Reference Plan
Planting Plan
Grading Plan
Site Plan
Ex-parte forms on file
Letters in opposition of the project
Letters of support for the project
Supplemental letter from Schmitz + Associates
Dry Season Fairy Shrimp Survey
Access Alternative Analysis by Tom Brohard and Associates
Biological Memorandum from Dr. Jonna Engel, Staff Ecologist
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STAFF RECOMMENDATION:
I.

STAFF RECOMMENDATION OF DENIAL

Staff recommends that the Commission DENY the Coastal Development Permit application by
voting NO on the following motion and adopting the following resolution.
A.

MOTION

I move that the Commission approve Coastal Development Permit No. 5-10-168 for the
development proposed by the applicant.
B.

STAFF RECOMMENDATION OF DENIAL

Staff recommends a NO vote. Failure of this motion will result in denial of the permit and adoption
of the following resolution and findings. The motion passes only by affirmative vote of a majority of
the Commissioners present.
C.

RESOLUTION TO DENY THE PERMIT

The Commission hereby DENIES a Coastal Development Permit for the proposed development on
the ground that the development will not conform with the policies of Chapter 3 of the Coastal Act
and will prejudice the ability of the local government having jurisdiction over the area to prepare a
Local Coastal Program conforming to the provisions of Chapter 3. Approval of the permit would
not comply with the California Environmental Quality Act because there are feasible mitigation
measures or alternatives that would substantially lessen the significant adverse impacts of the
development on the environment.

II.

FINDINGS AND DECLARATIONS:

A.

PROJECT LOCATION & DESCRIPTION

Project Vicinity
The project site is located at the western end of Newport Beach, at the intersection of
Pacific Coast Highway and Superior Avenue. The project site is composed of 13.7 acres
of property owned by the City of Newport Beach (the City parcel), and 6.3 acres for the
access road and 4.1 acres for the fill deposition site in unincorporated Orange County
owned by Newport Banning Ranch, LLC (the NBR parcel)(Exhibit 2). The City has
entered into an access agreement with Newport Banning Ranch LLC to use a portion of its
property for vehicular access to the project site. A letter inviting the owners of the NBR
parcel to be coapplicants for the project was sent on September 15, 2011 and was
declined.
The City parcel is zoned as Parks and Recreation and has a land use designation of Parks
and Recreation. The NBR property is located in unincorporated Orange County and does
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not have a City zoning designation, but in the City’s General Plan the site is designated as
Open Space as the primary use and Residential Village as an alternative use. The NBR
parcel is designated in the City's certified Land Use Plan as an area of deferred
certification.
Residential uses are located to the northeast of the site, at the Newport Crest housing
development, and to the southwest, at the existing developed single family residential
neighborhood. Hoag hospital is located to the east of the site, and to the west are the
Newport Banning Ranch property and Semeniouk Slough.
History & Current Planning
The project site was historically occupied by a mesa which extended continuously across
the subject site. However, excavation and use of the site as a borrow area has
significantly modified the site. The majority of the City parcel now lies at a lowered
elevation of approximately 44 feet, with the remnant portions of the mesa on the north
eastern corner of the City parcel, and in the eastern portion of the NBR at the historical
elevation of 76 feet above sea level. The EIR for the project states that the project site is
subject to regular maintenance activities for fuel modification and weed abatement.
The City parcel was acquired by CalTrans in the 1960s in anticipation of an expansion of
Coast Highway, which did not occur. The City of Newport Beach approved a number of
general plan amendments between 1988 and 1994, which allowed a park use, multi-family
residential, and single family residential use on the site. In 1998, the City adopted a
general plan amendment, which designated the site for use as a neighborhood and view
park. In 2001, Senate Bill 124 directed CalTrans to transfer the property to the City, and in
2006 the City purchased the 13.7 acre City parcel. Terms of the sale included a restriction
to those uses on the site allowed under the Open Space – Active zoning designation (a
designation which has since been eliminated in the 2010 zoning update approved by the
City), and a requirement for a scenic easement along the 4.5 acre portion of the site
adjacent to Coast Highway which prohibits permanent structures or pavement.
The proposed access road to the park is located on a portion of the property owned by
Newport Banning Ranch, LLC. The City’s certified Land Use Plan does not include the
Banning Ranch Property, but instead designated it as an Area of Deferred Certification due
to unresolved land use and resource protection issues. The LUP describes Banning
Ranch as follows:
Banning Ranch consists of 505 acres located north of the Semeniuk Slough and
Coast Highway West and east of the Santa Ana River. Nearly all of Banning Ranch
(454 acres) is located within the City’s sphere of influence in unincorporated Orange
County. Oil and gas operations are conducted throughout the County portion of the
property (West Newport Oil Field) pursuant to California Coastal Commission
Exemption E-144. These operations consist of 483 producing, idle, injection, and
abandoned well sites and related service roads, pipelines, storage, and other
facilities. The property contains a number of sensitive habitat types, including
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southern coastal bluff scrub, alkali meadow, southern coastal salt marsh, southern
black willow forest, coastal brackish marsh, and vernal pools. The property also
contains steep coastal bluffs along the southern and western edges of the mesa.
The bluff faces have been eroded in some areas to form a number of gullies and
ravines. Future land uses for Banning Ranch are currently under review as part of a
comprehensive update of the City of Newport Beach General Plan.
Banning Ranch shall remain a deferred certification area until such time as the
future land uses for the property are resolved and policies are adopted to address
the future of the oil and gas operations, public access, and the protection of the
coastal resources on the property.
Active oil operations occur on the larger Newport Banning Ranch property, and have
occurred on a portion of the subject site as well. The area of Newport Banning Ranch
subject to the access agreement has four abandoned well sites, two near West Coast
Highway, and two in the vicinity of the fill deposition site. Oil operations on the subject site
have ceased, and the NBR parcel is currently used for access to the larger Newport
Banning Ranch property from Coast Highway.
The Draft Environmental Impact Report for development of commercial and residential
uses on Newport Banning Ranch was released on September 9, 2011, and is in the public
review phase. The preferred alternative identified by the EIR includes 1,375 residential
dwelling units, 60,000 sq. ft. of neighborhood commercial space, 282 acres of open space,
and 34 acres of parks. Future development of the Newport Banning Ranch property would
require local approvals, certification of a Local Coastal Program, and would require a
Coastal Development Permit.
The DEIR for Newport Banning Ranch indicates that the project would include the
widening of the access road proposed for Sunset Ridge Park. The access road proposed
for the park, with two 14 foot wide lanes, does not meet the Commission’s typically applied
requirement of 50 to 100 feet wide buffers from ESHA with no grading or permanent
development allowed. Widening of the proposed access road for Sunset Ridge Park
would result in elimination or significant degradation of buffers to ESHA or direct impacts to
ESHA. A reduction in buffers would result in a significant reduction of the ability of the
buffer to reduce the impacts to adjacent ESHA. Therefore, widening of the proposed
access road for future development would result in significant deleterious impacts to
ESHA, which would be inconsistent with Coastal Act Section 30240 regarding preservation
of Environmentally Sensitive Habitat Areas.
Past Commission Action
The subject site includes the sites where a violation of the Coastal Act occurred between
April and October of 2004. The violation consisted of unpermitted development including
removal of major vegetation comprising native plant communities and habitat for the
federally threatened coastal California gnatcatcher; placement of solid material, including
placement of numerous significant stacks of pipe conduits, vehicles, mechanized
equipment, and construction materials; and grading. The violation occurred on three
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‘polygons’ on the subject site (Figure 3 of Exhibit 12). On April 14, 2011 the Commission
issued Consent order CCC-11-CD-03 and Restoration order CCC-11-RO-02, imposing
monetary penalties for violation of the Coastal Act, and requiring removal of unpermitted
development, restoration of the northwest and southeast polygons with coastal sage scrub
for use of the California gnatcatcher, and mitigation offsetting the temporal loss of habitat
that resulted from the violation. The Commission found that the Southeast and Northwest
polygons are considered to be ESHA at the time the development took place, and required
the two polygons to be restored to support the California Coastal Gnatcatcher. Therefore,
these two polygons are considered to be ESHA.
Land Use Plan Amendment 1-06, part B was approved by the Commission on July 12,
2006 and changed the land use designation on the City parcel from Planned Community (a
residential land use) to Open Space. LUP Amendment NPB-MAJ-1-06 Part B states in
part:
No biological survey was conducted during the City’s consideration of the land use
change, nor was a discussion of potential habitat provided.… The subject site is
located directly adjacent to Banning Ranch, a 505-acre undeveloped area known to
support a number of sensitive habitat types, including coastal bluff scrub. There is a
potential biological connection between the two sites that will need to be addressed
when specific development is contemplated at the Caltrans West property... Section
4.1.1 contains policies to identify and protect ESHA through avoidance and proper
siting. The Commission notes that the developable area of the site may be
restricted by the existence of habitat and associated setbacks/buffers….
The proposed land use change will ensure the preservation of the site for an open
space use that will allow for some form of public viewing toward the coast. In that
respect, the proposed amendment is consistent with Section 30251 of the Coastal
Act. However, the City’s intent to develop the site as an active park may necessitate
a substantial amount of grading to create large level areas for playing fields. The
Commission notes that the extent of grading may need to be limited to avoid
substantial landform alteration.
The Commission found that potential issues associated with development of an active park
on the site include biological resources and the potential for substantial landform alteration.
Description of Project:
The proposed project is the creation of an active recreational park. A baseball diamond
which overlaps in area with two soccer fields would be created on the western portion of
the City parcel. Passive elements for the park include pedestrian paths around the
perimeter of the park, and a view station, shade structure, and butterfly garden proposed
for the north eastern section of the City parcel. A children’s playground is proposed at the
western portion of the City parcel, south of the proposed 111 space parking lot, and to the
west of the ball fields. A 1300 sq. ft. restroom/storage facility with a maximum height of 20
feet is proposed between the parking lot and the ball fields. Adjacent to the residential
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complex at the northern boundary of the project site, the applicant proposes to install a 4 to
10 foot high retaining wall and landscaped berm to serve as a barrier between the park
and the adjacent residential use.
The applicant proposes building a two lane access road to the City parcel on NBR’s parcel
includes a two lane access road to the project site. The entrance to the proposed park
would be 54 feet wide, with a 24 foot wide, two lane exit lane, a 12 foot wide median, and
an 18 foot wide entrance lane. The entrance than expands to 80 feet wide to allow for a
wide turning radius for drivers which enter the park entranceway when the access road is
closed. The access road then narrows to a 28 foot wide access road with two 14 foot wide
lanes, and extends approximately 550 feet north of West Coast Highway, and then turns
east and south to reach the City parcel and the proposed parking lot. The NBR parcel also
contains an area of Coastal Bluff Scrub and Coastal Sage Scrub which will be restored as
part of the park project. Also proposed is the widening of Coast Highway to create a right
turn entrance lane into the park, elimination of the median on Coast Highway to
accommodate a left turn lane, and installation of crosswalks and a traffic signal.
Installation of both native and non-native landscaping is proposed (Exhibit 3). The park
would not include any lighting of sports fields, and, as proposed, would be open from 8 AM
until dusk each day.
Grading required for creation of the access road and contouring of slopes will result in
109,963 cubic yards of cut. 101,698 cubic yards of fill would be placed on the Newport
Banning Ranch property to the north of the access road at an existing artificial canyon
created as a result of a roadcut. Opponents to the proposed development have alleged
that vernal pools exist in the area of the proposed fill deposition. A total of 8,265 cubic
yards of soil would be exported to a fill site located outside of the Coastal Zone.
The applicant proposes the installation of a rock drainage device adjacent to the access
road and a vegetated swale adjacent to the parking lot to collect runoff. The existing
concrete V-ditch located just north of West Coast Highway, and just south of the Southeast
NOV polygon would be removed and replaced with an underground drainage pipe and a
treatment and flow control water quality structure. These areas would drain into an
existing box culvert which drains to Semeniouk Slough. An existing drainage ditch located
near the western boundary of the City parcel is proposed to be removed, the water
diverted to an underground drainage pipe, and a public sidewalk leading from West Coast
Highway to the sports fields installed.
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B.

BIOLOGICAL RESOURCES

Coastal Act Section 30107.5 states:
"Environmentally sensitive area" means any area in which plant or animal life or
their habitats are either rare or especially valuable because of their special nature or
role in an ecosystem and which could be easily disturbed or degraded by human
activities and developments.
Coastal Act Section 30240 states:
(a) Environmentally sensitive habitat areas shall be protected against any significant
disruption of habitat values, and only uses dependent on those resources shall be
allowed within those areas.
(b) Development in areas adjacent to environmentally sensitive habitat areas and
parks and recreation areas shall be sited and designed to prevent impacts which
would significantly degrade those areas, and shall be compatible with the
continuance of those habitat and recreation areas.
The City’s certified Land Use Plan Section 4.1.1 states the following policies regarding
Environmentally Sensitive Habitat Areas:
Another important habitat within the City of Newport Beach is coastal sage scrub (CSS).
Although CSS has suffered enormous losses in California (estimates are as high as 85%),
there are still thousands of acres in existence and this community type is no longer listed as
rare by CDFG. Nevertheless, where CSS occurs adjacent to coastal salt marsh or other
wetlands, or where it is documented to support or known to have the potential to support
rare species such as the coastal California gnatcatcher, it meets the definition of ESHA
because of its especially valuable role in the ecosystem. CSS is important transitional or
edge habitat adjacent to saltmarsh, providing important functions such as supporting
pollinators for wetland plants and essential habitat for edge-dependent animals like several
species of butterflies that nectar on upland plants but whose caterpillars require wetland
vegetation. CSS also provides essential nesting and foraging habitat for the coastal
California gnatcatcher, a rare species designated threatened under the Federal
Endangered Species Act.
4.1.1-1. Define any area in which plant or animal life or their habitats are either rare or
especially valuable because of their special nature or role in an ecosystem and which could
be easily disturbed or degraded by human activities and developments as an
environmentally sensitive habitat area (ESHA). Using a site-specific survey and analysis by
a qualified biologist, evaluate the following attributes when determining whether a habitat
area meets the definition of an ESHA:
A. The presence of natural communities that have been identified as rare by the California
Department of Fish and Game.
B. The recorded or potential presence of plant or animal species designated as rare,
threatened, or endangered under State or Federal law.
C. The presence or potential presence of plant or animal species that are not listed under
State or Federal law, but for which there is other compelling evidence of rarity, such as
designation as a 1B or 2 species by the California Native Plant Society.
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…
E. The degree of habitat integrity and connectivity to other natural areas. Attributes to be
evaluated when determining a habitat’s integrity/connectivity include the habitat’s patch size
and connectivity, dominance by invasive/non-native species, the level of disturbance, the
proximity to development, and the level of fragmentation and isolation. Existing developed
areas and existing fuel modification areas required by the City of Newport Beach Fire
Department or the Orange County Fire Authority for existing, legal structures do not meet
the definition of ESHA.
4.1.1-4. Protect ESHAs against any significant disruption of habitat values.
4.1.1-6. Require development in areas adjacent to environmentally sensitive habitat areas
to be sited and designed to prevent impacts that would significantly degrade those areas,
and to be compatible with the continuance of those habitat areas.
4.1.1-7. Limit uses within ESHAs to only those uses that are dependent on such resources.
4.1.1-9. Where feasible, confine development adjacent to ESHAs to low impact land uses,
such as open space and passive recreation.
4.1.1-10. Require buffer areas of sufficient size to ensure the biological integrity and
preservation of the habitat they are designed to protect. Terrestrial ESHA shall have a
minimum buffer width of 50 feet wherever possible. Smaller ESHA buffers may be allowed
only where it can be demonstrated that 1) a 50-foot wide buffer is not possible due to sitespecific constraints, and 2) the proposed narrower buffer would be amply protective of the
biological integrity of the ESHA given the site-specific characteristics of the resource and of
the type and intensity of disturbance.
4.1.1-11. Provide buffer areas around ESHAs and maintain with exclusively native
vegetation to serve as transitional habitat and provide distance and physical barriers to
human and domestic pet intrusion.
4.1.1-12. Require the use of native vegetation and prohibit invasive plant species within
ESHAs and ESHA buffer areas.
4.1.1-15. Apply the following mitigation ratios for allowable impacts to upland vegetation:
2:1 for coastal sage scrub; 3:1 for coastal sage scrub that is occupied by California
gnatcatchers or significant populations of other rare species; 3:1 for rare community types
such as southern maritime chaparral, maritime succulent scrub; native grassland and1:1 for
southern mixed chaparral. The ratios represent the acreage of the area to be
restored/created to the acreage impacted.
4.1.1-17. In conjunction with new development, require that all preserved ESHA, buffers,
and all mitigation areas, onsite and offsite, be conserved/dedicated (e.g. open space direct
dedication, offer to dedicate (OTD), conservation easement, deed restriction) in such a
manner as to ensure that the land is conserved in perpetuity. A management plan and
funding shall be required to ensure appropriate management of the habitat area in
perpetuity.
4.2.2-3. Require buffer areas around wetlands of a sufficient size to ensure the biological
integrity and preservation of the wetland that they are designed to protect. Wetlands shall
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have a minimum buffer width of 100 feet wherever possible. Smaller wetland buffers may
be allowed only where it can be demonstrated that 1) a 100-foot wide buffer is not possible
due to site-specific constraints, and 2) the proposed narrower buffer would be amply
protective of the biological integrity of the wetland given the site-specific characteristics of
the resource and of the type and intensity of disturbance.

The two properties that comprise the proposed Sunset Ridge Park site support a number
of important and sensitive habitats and plant and animal species. There are several types
of coastal scrub communities on the property including coastal sage, coastal bluff, and
maritime succulent scrub. Other habitats occurring in large swaths are disturbed encelia
scrub, disturbed mulefat/goldenbush scrub, non-native grasslands, and ruderal and
ornamental areas. Also, there are several small wetland seeps along the slope bordering
Superior Avenue. All the native plant communities are invaded by non-native plants to a
greater or lesser extent.
California gnatcatcher (Polioptila californica californica), a bird species listed as federally
threatened by the U.S. Fish and Wildlife Service (USFWS) and by the State of California as
a California Species of Special Concern, is present on the subject site.
1.

Designation of Environmentally Sensitive Habitat Areas

Coastal sage scrub” is a general vegetation type characterized by special adaptations to
fire and low soil moisture. In addition to twenty or so species of perennial shrubs, such as
California sage brush, CSS is home to several hundred species of forbs and herbs, such
as the California poppy. For convenience in mapping and management, CSS periodically
has been divided into many types and sub-types, such as “southern coastal bluff scrub”
and “Diegan sage scrub,” based on geographic location, physical habitat, and species
composition.
It is important to recognize that coastal sage scrub, as a habitat type, can qualify as ESHA
regardless of the presence of California gnatcatchers. Indeed, if the gnatcatcher became
extinct, CSS could still be ESHA. Section 30107.5 of the Coastal Act states,
“’Environmentally sensitive area’ means any area in which plant or animal life or their
habitats are either rare or especially valuable because of their special nature or role in an
ecosystem and which could be easily disturbed or degraded by human activities and
developments.” It is probably universally accepted among specialists that CSS is easily
degraded and in fact has been destroyed by development over large areas of the state.
About 2.5% of California’s land area was once occupied by CSS. In 1981, it was estimated
that 85% to 90% of the habitat type had been destroyed state-wide and, in 1991, it was
estimated that San Diego, Orange, and Riverside counties had lost 66% of their CSS.
Current losses in these counties are higher and losses in the coastal zone have
undoubtedly been much higher. Compared to its natural distribution and abundance, CSS
is in decline and it is in decline because it has been destroyed by human activities.
In the heart of urban environments, CSS may still support many bird species when there is
sufficient open space to include coyotes in the system. Specifically, coyotes prey on those
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predatory animals that prey on bird eggs and young, which enhances the survival rate of
bird species in areas when coyotes are present in a biological system. CSS within urban
environments can also provide refuges for sensitive bird species, such as the gnatcatcher,
that may repopulate larger preserves nearby that may be severely impacted by events
such as fires that reduce or destroy that preserve’s population (i.e. ‘rescue effect’). High
quality coastal sage scrub also may be of significant value in heavily urbanized areas by
contributing to the local diversity of vegetation, even if it is so isolated as to lose much of
its wildlife value. In addition, some categories of coastal sage scrub, such as southern
coastal bluff scrub, are so rare that they may be inherently deserving of protection
wherever they are found.
Aside from being a rare habitat in and of itself, coastal bluff scrub on the project site is
associated with the coastal California gnatcatcher, a sensitive species listed as
‘threatened’ under the Federal Endangered Species Act. A stand of coastal sage scrub
provides an especially valuable ecosystem when occupied by the coastal California
gnatcatcher. As Dr. Engel, staff ecologist notes, while surveys on the project site have
recorded sitings of the coastal California gnatcatcher, “it s important to note that specific
observations of gnatcatchers within any particular area are not necessary in order to
conclude that the area is ‘occupied’ by gnatcatchers. If gnatcatcher foraging or nesting is
observed in the general proximity of a site, [the site] is considered ‘occupied’.” Therefore,
if a stand of coastal sage scrub is habitat to listed species, the presumption should
generally be that the habitat is ESHA in the absence of compelling evidence to the
contrary.
It is evident that California coastal sage scrub is a habitat that could qualify for the
designation as ESHA under the Coastal Act, regardless of the on-site presence of the
California gnatcatcher or any other particular species. However, that fact does not imply
that every particular stand of vegetation designated as “coastal sage scrub” is ESHA.
Section 30240 of the Coastal Act protects ESHA from any significant disruption of habitat
values and confers considerable protection to adjacent areas. Given the far reaching
implications of designating an area as ESHA, it is incumbent upon the Commission to use
this designation with regard to a general category of habitat, such as coastal sage scrub,
only where the local habitat itself meets the test of being rare or especially valuable
because of its special nature or role in an ecosystem. However, in this context, it is
important to remember that the meaning of the word “ecosystem” does not contain any
guidance as to the portion of the biosphere included. An ecosystem is simply the
combination of a biotic community and its environment. It is up to the practitioner to define
the boundary of any “ecosystem” under consideration. It could encompass the world or
only the locally important area. Therefore, a local area could certainly be an ESHA if it
provides an important function in a local ecosystem, regardless of its regional significance.
In summary, a case-by-case analysis is required, which has always been the
Commission’s approach.
The Commission’s staff ecologist, Dr. Jonna Engel, visited the project site on September
15, 2010, December 15, 2010, and June 7, 2011, and has written a Memorandum (Exhibit
12) regarding the site which states that the site contains ESHA:
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Areas of coastal scrub habitat with significant gnatcatcher use perform an important
ecosystem function, are increasingly rare, and are easily disturbed and therefore
meet the definition of ESHA under the Coastal Act and the City of Newport LUP.
In general, relatively pristine coastal sage scrub, scrub vegetation with significant
coastal California gnatcatcher use, and appropriate gnatcatcher habitat in
“occupied” areas1 are increasingly rare in coastal California and meet the definition
of ESHA. However, all ESHA determinations are based on an analysis of sitespecific conditions. Since the entire Newport Banning Ranch and City property
have been identified by the USFWS as California gnatcatcher critical habitat the
determination of ESHA is appropriately based on both observations of gnatcatcher
use, which is assumed in “occupied” areas, and on the presence of vegetation that
constitutes suitable habitat.
…
ESHA Determination
I delineated two areas of ESHA within the footprint of the proposed Sunset Ridge
Park. These areas consist of habitat that supports the federally threatened
California gnatcatcher. One area, “ESHA West”, is west of the proposed entrance
road. The other area, “ESHA East”, is east of the proposed entrance road (Figure
12).
…

Based on the historical and current vegetation and ESHA maps, the site proposed
for Sunset Ridge Park supports a significant cover of coastal scrub vegetation,
much of it suitable for California gnatcatchers. There are areas of coastal bluff and
maritime succulent scrub that rise to the level of ESHA whether or not they support
gnatcatchers due to the rarity of these habitat types. It happens that in the case of
the proposed park property, the mapped coastal bluff and maritime succulent scrub
habitats are within the boundaries of ESHA West and/or ESHA East (Figure 12)
because they also have a history of gnatcatcher use.
…
ESHA West
Between 1992 and 2009 gnatcatchers have been documented during eight surveys
on the western boundary of the proposed Sunset Ridge Park project (Figure 18).
In 1992 LSA mapped a gnatcatcher use area and six gnatcatcher observations
along the western boundary of the proposed park property (Figures 19a and 19b;
from Figure 1, December 9, 2010 LSA memorandum and from LSA map submitted
by the Newport Banning Ranch Conservancy, respectively). In 1993 LSA mapped
a very large gnatcatcher use area that contains a wide swath of vegetation along
the western boundary of the proposed park (Figure 20; from Figure 2, December 9,
2010 LSA memorandum). In 1994 LSA mapped a large gnatcatcher use area that
encompasses a large amount of habitat along the western boundary of the
proposed park (Figures 21a and 21b; from LSA map submitted by the Newport
1

An area is considered “occupied” by gnatcatchers if they have been observed nearby in easy flight distance
regardless of whether gnatcatchers have been observed to use a particular plot of ground.
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Banning Ranch Conservancy). In 1996, LSA mapped a gnatcatcher use area about
three times the size of the area mapped in 1996 that overlaps all of the 1996
gnatcatcher use area and extends eastward (Figures 22a and 22b; from Figure 5,
December 9, 2010 LSA memorandum). In 1998 PCR Services mapped point
observations for two breeding pairs along the western boundary of the proposed
park (Figures 23a and 23b; from Glenn Lukos Associates map submitted by the
Newport Banning Ranch Conservancy).
In 2000 a gnatcatcher use area was mapped that covers a small area adjacent to
the western boundary of the proposed park (Figure 24; from gnatcatcher use map I
believe was created by PCR that was submitted by the Newport Banning Ranch
Conservancy). In 2002 two breeding pairs were mapped in the same general
location as the use area that was mapped in 2000 (Figures 25a; from Exhibit 3,
September 24, 2009 Glenn Lukos Associates memorandum - and 25b; from Exhibit
2, October 14, 2002 Glenn Lukos Associates memorandum). The City submitted a
letter from Glenn Lukos Associates biologist Tony Bomkamp addressed to Christine
Medak on June 14, 2011, that states that the pair of gnatcatchers within the 0.08
acre patch of California sunflower scrub was mapped incorrectly and should have
been mapped approximately 200 feet west which would place it in the area I have
identified as “ESHA West”. In 2006 and 2007, gnatcatcher observations for
breeding pair and an unpaired male sightings, respectively, were mapped by Glenn
Lukos Associates along the western boundary of the park in the area mapped as
disturbed encelia scrub in the Glenn Lukos Associates 2008 vegetation map and
identified as ESHA in the Glenn Lukos Associates 2008 ESHA map (Figures 26 and
27; from Exhibit 3, July 19, 2007 Glenn Lukos Associates memo). In 2009
BonTerra mapped a gnatcatcher breeding pair observation on the western side of
the proposed park in disturbed goldenbush scrub (Figure 28; from Exhibit 3b, July
25, 2009 BonTerra memorandum).
Based on the vegetation and ESHA maps, the vegetation I observed during my site
visits, and the gnatcatcher survey data, I have delineated an area I have labeled
“ESHA West” on the western boundary of the proposed park that rises to the level
of ESHA because it provides an especially valuable ecosystem service by providing
critical habitat that is utilized by the California gnatcatcher for nesting, breeding,
foraging and dispersal; the critical habitat is also easily disturbed by human
activities as evidenced by bare areas (road), imported fill, and graded areas on the
property and therefore meets the definition of ESHA in the Coastal Act.

ESHA East
A second area of ESHA, “ESHA East”, occurs east of the ESHA West, on the other
side of an access road that serves oil operations on Newport Banning Ranch.
Between 1992 and 2009, gnatcatchers have been documented during six surveys in
this area (Figure 18). The ESHA East includes a bluff with slopes that support
coastal sage, coastal bluff, and maritime succulent scrub habitat. In 1993 LSA
mapped a very large gnatcatcher use area that includes the entire bluff area (Figure
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20; from Figure 2, December 9, 2010 LSA memorandum). In 1996, LSA mapped
another very large gnatcatcher use area that includes most of the bluff area
(Figures 18a and 18b; from Figure 5, December 9, 2010 LSA memorandum). In
1997 PCR Services mapped a gnatcatcher use area that covers the entire bluff
(Figure 29a; from PCR use area map submitted by the Newport Banning Ranch
Conservancy). In 1997 PCR also mapped point observations for two breeding
pairs; one of the breeding pairs was located on the bluff in maritime succulent scrub
while the second pair was located on a slope above PCH in disturbed California
sunflower scrub (Figures 29c and 29b; from Glenn Lukos Associates map submitted
by the Newport Banning Ranch Conservancy). PCR Services conducted another
survey in 1998 and mapped an observation of a gnatcatcher pair in maritime
succulent scrub on the bluff (Figures 23a and 23b; from Glenn Lukos Associates
map submitted by the Newport Banning Ranch Conservancy).
In 2000, a gnatcatcher use area was mapped on the bluff (Figure 24; from
gnatcatcher use map I believe was created by PCR that was submitted by the
Newport Banning Ranch Conservancy). In 2006 Glenn Lukos Associates mapped a
gnatcatcher breeding pair observation on the bluff in maritime succulent scrub
(Figure 26; from Exhibit 3 July 26 2006 Glenn Lukos Associates memorandum). In
addition to Newport Banning Ranch’s and the City of Newport Beach’s biological
consultant’s surveys, Mr. Hamilton mapped gnatcatcher use areas in 2009 and
2010. He mapped two gnatcatcher pair use areas outside the breeding season on
November 4, 2009; one in the disturbed California sunflower scrub above PCH and
one to the northeast in mulefat near the proposed parking lot (Figure 30; from
Figure 8, December 11, 2010 Hamilton Biological
letter). Mr. Hamilton also mapped a gnatcatcher male use area during the breeding
season above PCH in the disturbed California sunflower scrub on June 3, 2010
(Figure 30; from Figure 8, December 11, 2010 Hamilton Biological letter). Mr.
Hamilton’s 2009 gnatcatcher observations indicate that the area around the
disturbed area identified as the southeast polygon in the NOV continues to be
utilized by gnatcatchers outside the breeding season. Between 1993 and 2009,
seven gnatcatcher use areas and four dot/point gnatcatcher observations were
mapped (Figure 18). I believe that had gnatcatcher use areas been mapped for the
gnatcatcher observations, they would overlap most of the area I have mapped as
ESHA east. I base this on the documented minimum gnatcatcher breeding territory
size (2.5 acres)2,3 (Figure 31).
Based on the vegetation and ESHA maps; the vegetation I observed during my site
visits, and the gnatcatcher survey data, I have delineated an area of ESHA that I
call “ESHA East”. From the extensive history of gnatcatcher survey data it is clear
that the disturbed coastal sage, coastal bluff, and maritime succulent scrub within
the area provide an especially valuable ecosystem service by furnishing critical
habitat utilized by the California gnatcatcher for nesting, breeding, foraging, and
2
3

Atwood et al. (1998) op. cit.
Preston et. al. (1998) op. cit.
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dispersal; the critical habitat is also easily disturbed by human activities, as
evidenced by bare areas (road), imported fill, and graded areas, and therefore
meets the definition of ESHA in the Coastal Act.
The Commission’s staff ecologist has determined that the areas designated as ESHA
West and ESHA East on Figure 12 of Exhibit 12 qualify as ESHA. The Commission finds
that the areas of ESHA West and ESHA East rise to the level of ESHA because they
provide an especially valuable ecosystem service by providing critical habitat that is
utilized by the California gnatcatcher, a federally threatened species and California
Species of Special Concern, for nesting, breeding, foraging and dispersal; the critical
habitat is also easily disturbed by human activities as evidenced by bare areas (road),
imported fill, and graded areas on the property and therefore meets the definition of ESHA
in Section 30107.5 of the Coastal Act.

2.

Intensity of Use

The existing site is currently vacant, with little human activity or disturbance. Currently, the
disturbance on the site includes occasional truck trips, pedestrian and vehicle use on the
adjacent roadways, and the clearing activities which occur on the site. The proposed
development would result in the creation of an active park, with an estimated 173 daily
vehicle trips. This represents a significant increase in the intensity of use on the site. In
other words, the development would result in a higher level of human activity on the site
and a corresponding increase in the impacts associated with such activity. The proposed
project would result in a significant increase in effects associated with the use of the site by
people, many of which are associated with the urban/native interface. Examples of these
impacts include noise from vehicular traffic and the active sports fields (i.e. cheering, game
whistles), pollutants such as trash, alteration of habitat types, and the impacts from
passage through and around habitat areas.
The proposed access road would result in fragmentation of the two areas of ESHA.
Vehicles using the road introduce noise to the site, and the vehicles and the road itself
create obstacles to the movement of gnatcatchers between the two ESHA areas on the
site. Small habitat fragments can only support small populations of plants and animals and
small populations are more vulnerable to extinction. Minor fluctuations in resources,
climate, or other factors that would be trivial in large populations can be catastrophic in
small, isolated populations. Habitat fragmentation is an important cause of species
extinction4 and given the importance of the proposed park site to the survival of California
gnatcatchers, habitat fragmentation must be avoided to the greatest extent possible.
Development on the site will lead to an increase in the levels of trash (i.e. plastic, paper,
and food debris) on the site. Due to wind and animal dispersion, some amount of this
trash will end up in sensitive habitat areas. Trash may also be used as a food source for
4

Rosenzweig, M. L. 1995. Species Diversity in Space and Time. Cambridge, Cambridge
University Press.
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species not appropriate to the habitat type, such as crows, seagulls, and rodents, which
may increase the prevalence of non-native species on the site. Development of an active
sports field will attract of species associated with urban development to the project site,
such as crows, cowbirds, raccoons, rats, and skunks. Introduction of these species has
the potential to displace native species from the site due to elimination of foraging material
on the adjacent disturbed grasslands and competition with the introduced species.
Irrigation associated with the sports fields and landscaping encourages invasive ants
which prefer wetter soil conditions. Argentine ants are documented predators on
gnatcatcher nestlings and their presence can also alter the native arthropod community by
reducing their diversity and abundance, potentially reducing or altering the food source of a
Federally threatened species.
The increase in the amount of people using the site would result in an increase of people
who, for one reason or another, enter or pass through sensitive habitat areas. Use of
sensitive habitat areas or buffers to sensitive habitat areas by humans or domestic pets
has the potential to flush wildlife from habitat areas and disrupt breeding and foraging
activities. Additionally, sustained levels of disturbance would result in elimination of
vegetation, compaction of soils, and creation of trails, which eliminate habitat for native
species and make the disturbed habitat vulnerable to colonization by non-native or
invasive species.
In order to address the impacts associated with the development and ensure the long term
preservation of habitat, a project on the site would require a variety of mitigation measures.
Development of the park entrance road will further fragment the two patches of ESHA on
the Sunset Ridge Park site. Restoring the existing ESHA to higher quality coastal sage
scrub and vegetating the buffers, which currently consist of bare dirt or ruderal habitat, with
coastal sage scrub species, provides improved and new suitable gnatcatcher habitat that
to some degree offsets any loss in connectivity between the two ESHA areas.
The entire project site – the City parcel and NBR easement parcel - has been identified by
the USFWS as critical habitat for the California gnatcatcher and is also within the
boundaries of a CDFG NCCP which recognizes the importance of the site for
gnatcatchers. The site is the only immediately coastal critical California gnatcatcher
habitat in Orange County. Three breeding pairs are known to use the property proposed
for the park project. The minimum breeding territory for gnatcatchers is 2.5 acres and
when habitat is less than premium breeding territories necessarily increase. In addition,
non-breeding season territories are much larger; by as much as 80 percent. In order to
ensure that three gnatcatcher pairs are able to persist on the site, the site must be
designed to support a minimum of 7.5 acres of high quality coastal sage scrub. This can
be accomplished by creating or restoring to high quality coastal sage scrub habitat in all
suitable areas of the property not proposed for formal park development and that are not
currently non-native grassland. In addition, to ensure that the 7.5 acres is able to support
three breeding pairs, high quality coastal sage scrub creation and/or restoration must
occur in the ESHA areas, ESHA buffer areas, and all suitable areas adjacent to the ESHA.
To ensure that the created habitat areas persist on the site for the long term preservation
of the gnatcatcher, ESHA areas, ESHA buffer areas, and areas of created habitat must be
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preserved in perpetuity with an appropriate legal instrument (i.e. an open space deed
restriction or an offer to dedicate).
A habitat maintenance and management plan designed to ensure that the coastal sage
scrub habitat remains healthy and robust in perpetuity should be developed. The habitat
management plan should include measures to prevent or limit invasive ants including
using low-water use turf and/or artificial turf on all playing fields and playground areas,
maintaining drainage best management practices, maintaining a clean, trash free park,
and planting high quality coastal sage. Park monitoring plans should include cowbird
monitoring and provisions for implementation of a cowbird trapping program.
The construction of a new road between two blocks of ESHA will divide the area by
development and introduce a greater intensity of use in that area. Currently, that area is
infrequently disturbed by vehicles (perhaps a few vehicular passages a day). The new
access road for the park is anticipated to have 173 vehicle trips per day. Studies have
shown that the California gnatcatcher can become accustomed to some disturbance by
vehicles. That disturbance is best accommodated in situations where the bird can easily
fly over the disturbed area (i.e. narrow roads), and where there is appropriate habitat
immediately on either side of the road. The presence of additional improved habitat in and
around the newly disturbed area would further serve to offset the increased level of activity
in the area. While an increase from a few vehicle trips per day to 173 trips per day is
significant, the Commission’s biologist, in consultation with other experts, has concluded
that the increase would be within the tolerance levels of the California gnatcatcher.
Particularly if the road is narrow, there is appropriate habitat on each side of the road, and
additional habitat restoration is proposed in the area which improves the overall quality
and quantity of the habitat. However, an increase above the proposed 173 vehicle trips
per day, would have a significant adverse impact on the gnatcatchers use of the habitat
area. Thus, it is important that 1) the access road remain narrow; 2) the areas on each
side of the road must be restored with habitat appropriate to the California gnatcatcher; 3)
the quality of existing habitat be improved, and expanded where feasible; and 4) legal
restrictions must be in place to assure the road remains just a park road (no increase to
the intensity of use) and the surrounding habitat areas are preserved in perpetuity.
However, in this case, as is discussed more fully below, the applicant and underlying
landowner will not agree to comply with these criteria. Therefore, the proposed project
would result in impacts to ESHA areas, and, without appropriate mitigation, is inconsistent
with Coastal Act Section 30240 regarding protection of ESHA from disruption that will
degrade the resource and protection of ESHA from adjacent development.
3.

Inadequate buffers.

To ensure compliance with Section 30240 of the Coastal Act, development (aside from
resource dependent uses) must be located outside of all environmentally sensitive habitat
areas and must not cause significant disruption of the habitat values within those areas.
Further, development adjacent to an ESHA must be sited to prevent impacts to the ESHA
that would significantly degrade those areas, in part through the provision of a setback or
buffer between the ESHA and the development. Buffer areas are not in themselves a part
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of the environmentally sensitive habitat area to be protected. Buffers and development
setbacks protect biological productivity by providing the horizontal spatial separation
necessary to preserve habitat values and transitional terrestrial habitat area. Spatial
separation minimizes the adverse effects of human use and urban development on wildlife
habitat value through physical partitioning. The width of such buffers would vary depending
on the type of ESHA and on the type of development, topography of the site, and the
sensitivity of the resources to the particular kind of disturbance. Buffers may sometimes
allow limited human use such as low-impact recreation, and minor development such as
trails, fences and similar recreational appurtenances when it will not significantly affect
resource values. Buffers may also provide ecological functions essential for species in the
ESHA.
The Commission has typically imposed buffers of 50-100 feet for gnatcatcher occupied
ESHA (e.g. CDP 5-03-013, MT No. I, LLC, 5-92-188-A4, CPH Resorts). The Commission
has typically not allowed significant grading or significant permanent development within
buffers in order to prevent temporary and long term impacts to the adjacent ESHA. When
required to offset the impacts of adjacent development and increase habitat values, these
buffers have also been restored or vegetated with native species.
The proposed project includes permanent and temporary impacts in close vicinity to
ESHA. The entire site of the proposed Sunset Ridge Park is gnatcatcher critical habitat
and therefore protective ESHA buffers are essential. The Commission’s staff ecologist, Dr.
Jonna Engel, recommends 100 foot buffers between the eastern boundary of “ESHA East”
and the proposed parking lot and children’s playground in order to best protect
gnatcatchers from human disturbance. The proposed project doesn’t comply with this
requirement. However, Dr. Engel, did find that a 50 foot minimum buffer between the park
entrance road and the “ESHA West” and “ESHA East” areas would appropriate, so long as
the buffer areas are restored with habitat appropriate for use by gnatcatchers, and the
areas permanently preserved. The memorandum states:
The park entrance road is located in a canyon with slopes on either side which
enable gnatcatchers to fly over it with ease. Studies have shown that the California
gnatcatcher can become accustomed to some disturbance by vehicles. That
disturbance is best accommodated in situations where the bird can easily fly over
the disturbed area (i.e. narrow roads), and where there is appropriate habitat
immediately on either side of the road. Car trip estimates for the park are 173 per
day which is a low impact traffic pattern; the use intensity of the road will be
comparatively less than with most other types of development (e.g. housing,
commercial, etc.). This low level of impact is a key factor in my determination that
reducing the buffer from 100 feet to 50 feet along the entrance road is acceptable in
this particular case. If the anticipated traffic estimates were larger, or were to
increase, I believe that this would constitute a significant impact on the gnatcatcher
habitat and a reduction to a 50 foot buffer along the proposed park entrance road
would no longer be appropriate. …… My 50 foot buffer recommendation for the
road is contingent on the entirety of all the buffers and the adjoining ESHA being revegetated or restored to high quality coastal scrub habitat specifically designed to
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be attractive to gnatcatchers. This will help minimize habitat fragmentation caused
by the development.
As proposed, the access road meets a 50 foot buffer to permanent development, such as
pavement or structures, with a few exceptions, such as a rock drainage device adjacent to
the proposed access road within 30 feet of ESHA, and a point on the western area of the
access road where the proposed road would come within 47 feet of ESHA. However,
buffers for the proposed project would include grading within the buffers, in contrast with
the Commission’s typically applied requirements.
In order to construct the park access road alignment as proposed, significant grading
within the buffer would be required. Near the intersection of the access road and West
Coast Highway, the ground would be lowered by between 12 and 6 feet within Nine feet of
ESHA East. In other areas, grading is proposed within the buffers where such grading in
close proximity to ESHA could be easily avoided, such as Grading consisting of between 0
and 6 feet of cut within one or two feet of ESHA at the northern boundary of ESHA East.
Regarding grading the Commission’s staff ecologist states:
The park development plans include grading within the buffer along the road which
is an activity the Commission typically does not allow. The only use the
Commission typically allows in buffers is restoration. However, in this instance, the
buffer area along the road is either bare dirt or highly impacted ruderal vegetation.
Therefore, I feel that grading is acceptable provided the grading does not occur
within 20 feet of the ESHA and provided that after grading is finished the buffer is
restored to high quality coastal sage scrub habitat. To mitigate potential negative
impacts on gnatcatchers grading must occur outside gnatcatcher breeding season
and construction noise must be minimized to the greatest extent possible. During
construction, gnatcatcher habitat must be shielded from sight and sound by 8-foot
high, solid 1-inch thick barriers. A biological monitor must be on site daily during
construction to insure that the construction activities are having no negative impact
on gnatcatchers. Immediately following grading the buffer must be restored to
coastal sage scrub suitable for gnatcatchers. Planting high quality coastal sage
scrub in the buffers will be a significant benefit to gnatcatchers and other species
and will increase the effectiveness of the buffers.
Therefore, grading within buffers could be allowed based on the specific circumstances on
the project site, but only if adequate mitigation measures to reduce the effects of the
grading were allowed. Specifically, planting of Coastal Sage Scrub within buffer areas to
increase the effectiveness of the buffer would be required in order to mitigate for the
impacts of development on the site. However, the access agreement which allows the City
to install an access road on Newport Banning Ranch property does not allow native
vegetation to be placed adjacent to the proposed access road. Rather, the proposed
project includes the installation of non-native species within buffers.
Although a non-native species may be considered non-invasive, non-native species will
still propagate into new areas. Non-native species can replace native species, resulting in

5-10-168-(Sunset Ridge Park)
Regular Calendar
Page 24 of 44

elimination of native habitat. Therefore, the proposed project would not result in the
restoration of buffers with native habitat. Instead, the proposed project would result in the
introduction of non-native, non-invasive, drought tolerant species into buffer areas, which
would result in the degradation of ESHA located directly adjacent to the buffers.
Any impacts to the proposed buffers would result in the degradation of the ability of the
buffers to mitigate impacts to ESHA. The Commission has typically required buffers to be
protected in perpetuity to prevent future development from impacting the ability of the
buffer to protect adjacent ESHA. For example, the Marblehead project (CDP 5-03-013)
required dedication of an easement for buffers and ESHA to an appropriate entity, and
required the buffers and ESHA to be restricted to Open Space. The City’s certified Land
Use Plan is similar to the Commission’s typically applied requirement, and requires ESHA,
buffers, and mitigation areas to be conserved or dedicated to ensure long-term protection
of the land. The City’s certified LUP states:
4.1.1-17. In conjunction with new development, require that all preserved ESHA, buffers,
and all mitigation areas, onsite and offsite, be conserved/dedicated (e.g. open space direct
dedication, offer to dedicate (OTD), conservation easement, deed restriction) in such a
manner as to ensure that the land is conserved in perpetuity. A management plan and
funding shall be required to ensure appropriate management of the habitat area in
perpetuity.

The proposed project does not include a plan for conservation of ESHA and buffers, and
the City has stated that the landowner would not agree to preserve these habitat areas in
perpetuity. As stated above, a buffer width is designed based on the specific
circumstances of the habitat which is being protected and the impact of the development.
The proposed buffers can only be found to be consistent with Coastal Act Section 30240 if
the buffers are vegetated with Coastal Sage Scrub and at least 50-100 feet in width, and
with a low intensity of use on the road. A change in the width, vegetation types, or
intensity of use of the access road would result in an altered buffer requirement. Without
adequate protection, future development on the site may result in inadequate buffer widths
and degradation to adjacent ESHA. Therefore, the proposed project would not provide
adequate buffers between areas of proposed development and ESHA. The project would
therefore not be able to ensure that the proposed development does not result in impacts
to adjacent Environmentally Sensitive Habitat Areas. Therefore, the project can not be
found consistent with Coastal Act Section 30240 regarding protection of ESHA from
adjacent development and the Coastal Development Permit must be denied.

4.

Development Within ESHA

The proposed development would include permanent development within ESHA. A
concrete sidewalk which leads from West Coast Highway to the park site is proposed
within ESHA East. The Commission has approved interpretive public access trails and
pathways in ESHA as resource-dependent developments where they do not result in
impacts to ESHA (CDP 2-07-018 (Sonoma County Regional Parks – multi-use path
consisting of crushed rock, located in coastal scrub habitat containing sensitive plant
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species); CDP A-3-SLO-04-035 (PG&E Spent Fuel Storage – unpaved paths through
coastal terrace prairie habitat); CDP A-1-MEN-06-052 (Redwood Coast Public Access
Improvements – unpaved paths through rare plant habitat and riparian habitat). These
trails are usually composed of dirt or decomposed granite, and offer natural settings and
recreational opportunities for visitors. However, the proposed sidewalk would be a
primary, paved walkway to access the park, rather than a public interpretive or recreational
trail and could be located outside of ESHA. The level of improvements to the pathway,
and the areas to which that pathway lead (i.e. childrens playground and soccer/baseball
fields, indicate a high intensity of use by individuals and groups of pedestrians, and
perhaps bicyclists. Additionally, the proposed plans include grading and removal of
vegetation within an area of ESHA. The presence of this development will significantly
disrupt habitat values. Furthermore, the purpose of the pathway is not for observation and
enjoyment of the habitat, but as a throughway to the active park areas. Thus, the pathway
is not dependent on the presence of the resource. Therefore, the proposed sidewalk is
incompatible with Coastal Act Section 30240 regarding protection of ESHA due to the
disruption of habitat values and introduction of uses not allowed within ESHA.

5.
Mobility of Wildlife
The access agreement between the City and Newport Banning Ranch requires the
placement of a security fence along the edge of the project site to separate the project site
from the rest of the Newport Banning Ranch property. The City states that California
Code of Regulations, Title 14, Division 2, Chapter 4, Section 1778, regarding
Development, Regulation, Conservation of Oil and Gas Resources requires the active oil
operations on the Newport Banning Ranch property to be surrounded by chain-link, 5 foot
high fencing which has “no aperture below the fence large enough to permit any child to
crawl under”.
However, the installation of fencing which prohibits human passage would also prevent
mobility of terrestrial wildlife. Mobility of wildlife to the project site is important for the
health of the ecosystem on the site, not just for the continuance of the usage of the site as
habitat for larger mammals. Species that dwell off-site but periodically visit the site are
important to maintaining the current balance of wildlife on the site. For instance, the EIR
notes that coyote are present on the project site. Larger predators, such as the coyote, are
important in controlling the presence of smaller predators that prey on avian species, such
as cats, skunks, and opossums. In order for any of the natural habitats to maintain their
existing biodiversity, it is important to maintain coyotes in the system. In the absence of
coyotes, these habitats would be subject to heavy predation from domestic and feral cats
and other small predators causing avian diversity to plummet5. The proposed fencing
would therefore result in significant degradation to Coastal Sage Scrub habitat which
supports the California gnatcatcher. Therefore, the proposed project cannot be found

5

Crooks, K.R. and M.E. Soulé. 1999. Mesopredator release and avifaunal extinctions in a
fragmented system.
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consistent with Coastal Act Section 30240 requiring the protection of environmentally
sensitive habitat areas from any significant disruption of habitat values.
6.

Inability to ensure compliance with Special Conditions

Coastal Act Section 30601.5 states:
Where the applicant for a coastal development permit is not the owner of a fee interest in
the property on which a proposed development is to be located, but can demonstrate a
legal right, interest, or other entitlement to use the property for the proposed development,
the commission shall not require the holder or owner of any superior interest in the property
to join the applicant as coapplicant. All holders or owners of any other interests of record in
the affected property shall be notified in writing of the permit application and invited to join
as coapplicant. In addition, prior to the issuance of a coastal development permit, the
applicant shall demonstrate the authority to comply with all conditions of approval.

The Commission’s staff ecologist has reviewed the habitat on the park site, and has reviewed the
available biological information. If appropriate mitigation were proposed, and if the habitat and the
buffers for the project were sufficiently protected to ensure the continuance of the habitat, a lowimpact park access road could be consistent with the continuance of the adjacent ESHA.
However, the access road agreement which gives the City the authority to undertake development
on land owned by Newport Banning Ranch also gives the landowner discretion over the types of
mitigation which would be required by a regulatory agency, such as restoration of habitat adjacent
to the proposed access road. The landowner, however, has unequivocally expressed that it is
unwilling to set aside portions of its land for the staff-suggested mitigation purposes. Without the
requisite mitigation, the project is also not consistent with the City’s certified LUP, which states:
4.1.1-11. Provide buffer areas around ESHAs and maintain with exclusively native
vegetation to serve as transitional habitat and provide distance and physical barriers to
human and domestic pet intrusion.
4.1.1-12. Require the use of native vegetation and prohibit invasive plant species within
ESHAs and ESHA buffer areas.
The Commission has typically required buffers to be protected in perpetuity to prevent future
development from impacting the ability of the buffer to protect adjacent ESHA. The Marblehead
project (CDP 5-03-013) required dedication of an easement for buffers and ESHA to an
appropriate entity, and required the buffers and ESHA to be restricted to Open Space. The City’s
certified Land Use Plan is similar to the the Commission’s typically applied requirement, and
requires ESHA, buffers, and mitigation areas to be conserved or dedicated to ensure long-term
protection of the land. The City’s certified LUP states:
4.1.1-17. In conjunction with new development, require that all preserved ESHA, buffers,
and all mitigation areas, onsite and offsite, be conserved/dedicated (e.g. open space direct
dedication, offer to dedicate (OTD), conservation easement, deed restriction) in such a
manner as to ensure that the land is conserved in perpetuity. A management plan and
funding shall be required to ensure appropriate management of the habitat area in
perpetuity.
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Therefore, the project is not consistent with the City’s certified Land Use Plan, and is not consistent
with the Commission’s typically applied requirement for protection of ESHA from adjacent
development. Inconsistency of the project with the certified Land Use Plan would serve as
precedent when the City applies for certification of the Land Use Plan for Newport Banning Ranch.
Therefore, the proposed project may prejudice the certification of the Land Use Plan for Newport
Banning Ranch.
Coastal Act Section 30601.5 requires the applicant to provide proof of the applicant’s ability to
carry out the conditions of a Coastal Development Permit prior to the issuance of a coastal
development permit. The City has stated in their September 12, 2011 letter that the owner of the
adjacent property would not agree to a condition requiring restriction of buffer areas. Furthermore,
the applicant is unable to ensure that the adjacent landowner would agree to the Commission’s
typically applied requirement for a deed restriction which informs future property owners of the
requirements of the Special Conditions placed upon the use of the property. Although the Coastal
Development Permit and the restrictions contained therein transfers along with the property,
without a deed restriction future owners of the property may claim that they were unaware of the
restrictions placed on the property. Therefore, the applicant will be unable to carry out the
conditions of the permit required to ensure consistency with the habitat protection policies of the
Coastal Act and unable to ensure adequate protection of Environmentally Sensitive Habitat Areas
on the site. Without such protection, the ESHA on site may be subject to future degradation.
Therefore, the project cannot be found consistent with Coastal Act Sections 30501.5, and 30240.

C.

DEVELOPMENT

1.

Mowing

Coastal Act section 30106 defines the term “development” as:
"Development" means, on land, in or under water, the placement or erection of any solid
material or structure; discharge or disposal of any dredged material or of any gaseous,
liquid, solid, or thermal waste; grading, removing, dredging, mining, or extraction of any
materials; change in the density or intensity of use of land, and … the removal or harvesting
of major vegetation other than for agricultural purposes…

Coastal Act section 30600 states:
(a) Except as provided in subdivision (e), and in addition to obtaining any other permit required by
law from any local government or from any state, regional, or local agency, any person, as
defined in Section 21066, wishing to perform or undertake any development in the coastal zone,
other than a facility subject to Section 25500, shall obtain a coastal development permit.

Section 30608 of the Coastal Act states:
No person who has obtained a vested right in a development prior to the effective
date of this division or who has obtained a permit from the California Coastal Zone
Conservation Commission pursuant to the California Coastal Act of 1972
(commencing with Section 27000) shall be required to secure approval for the
development pursuant to this division; provided, however, that no substantial
change may be made in any such development without prior approval having been
obtained under this division.
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The applicant states that mowing of vegetation for fuel modification and weed abatement
purposes has occurred regularly on the City parcel since the parcel was obtained by
Caltrans in the 1960s, and has been continued since the City purchased the property in
2006. The mowed area includes an area mapped by Bon Terra as “Disturbed Encelia
Scrub.” Page 14 of Appendix E, Sunset Ridge Park Draft EIR states:
The 3.64 acres of disturbed Encelia scrub is regularly mowed for fuel modification
and weed abatement purposes and contains a high percentage of non-native
weeds; therefore, it is not considered special status.
Sawyer & Keeler-Wolf (1995) divide coastal sage scrub communities into series including
California sunflower (Encelia californica), California buckwheat (Eriogonum fasciculatum),
and coast prickly-pear (Opuntia litteralis) series6. California sunflower scrub (“Encelia
scrub”) is a coastal sage scrub series dominated by California sunflower. California
gnatcatcher are often associated with California sunflower. The Commission’s staff
ecologist has reviewed the “disturbed encelia scrub” on the site, and has determined that
although the area appears to be regularly mowed, it would rebound relatively quickly and
would provide habitat and foraging material for the gnatcatcher. The biological
memorandum regarding the project states:
BonTerra mapped 0.53 acres of “Encelia Scrub”, 3.64 acres of “Disturbed Encelia
Scrub”, and 0.21 acres of “Encelia/Ornamental Scrub (Figure 3). The western-most
area that BonTerra mapped as “Encelia Scrub” is an area that has a history of
California gnatcatcher use and is an area I include in my “ESHA East” delineation
(see ESHA discussion below and Figure 12). In addition to the “Encelia Scrub”
patch that is included in my “ESHA East” delineation, there are several patches of
“Encelia Scrub” along West Coast Highway and Superior Avenue (Figure 7;
BonTerra Exhibit 2, Detailed vegetation types and other areas). All of these
patches are adjacent to or very close to the large patch (approximately 3.3 acres) of
“Disturbed Encelia Scrub” (Figure 3). The patches of “Encelia Scrub” (Figure 7)
along the slope are within areas where foraging gnatcatchers have been observed
by Robb Hamilton (Figure 30).
California sunflower is one of the dominant native scrub species found in the coastal
scrub communities on the City and Newport Banning Ranch property. Weaver
(1998) found that gnatcatcher densities in northern San Diego County were highest
in areas where California sunflower or California buckwheat were co-dominate with
sagebrush7. Both areas mapped as “Disturbed Encelia Scrub” by BonTerra are
areas routinely mowed once or twice a year to ground level by the City and Newport
Banning Ranch.

6
7

Sawyer, J. and T. Keeler-Wolf. 1995. A manual of California vegetation. California Native Plant
Society.
Weaver, K.L. 1998. Coastal sage scrub variations of San Diego County and their influence on the
distribution of the California gnatcatcher. Western Birds, Vol. 29: 392-405.
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Page 14 of Appendix E, Sunset Ridge Park Draft EIR states:
The 3.64 acres of disturbed Encelia scrub is regularly mowed for fuel
modification and weed abatement purposes and contains a high percentage
of non-native weeds; therefore, it is not considered special status.
I disagree with this statement and believe that in absence of the routine mowing, the
areas identified as “Disturbed Encelia Scrub” would become dense stands of robust,
nearly pure, California sunflower. California sunflower is a fast growing shrub and if
it wasn’t mowed it would reach heights of two to three feet over one growing
season. During my site visits I have seen these areas numerous times and have
observed how closely spaced the mowed individual California sunflower plants are
to each other. I have also reviewed the photographs of fresh growth during the
growing season in Robb Hamilton’s December 10, 2009 memorandum to Janet
Johnson Brown, City of Newport Beach, “Review of Biological Resource Issues,
Sunset Ridge Draft EIR” and I have no doubt that these areas would be dominated
by California sunflower suitable for gnatcatcher foraging and possibly nesting
without continued mowing. If the periodic mowing is legal, this area would not be
ESHA, however, if the mowing is not legal, the area would be ESHA.
The disturbed encelia scrub would be used as foraging and potentially breeding habitat by
the California Gnatcatcher if mowing of the vegetation were not occurring. The area of
Disturbed Encelia Scrub would provide important natural resources and provide necessary
ecological services for the California gnatcatcher if mowing of vegetation were not to
occur. Based on this finding of biological significance, the “Disturbed Encelia Scrub” is
major vegetation.
Coastal Act Section 30106 states that development, including the removal of major
vegetation, requires a Coastal Development Permit and Coastal Act Section 30600 states
that development within the Coastal Zone requires a Coastal Development Permit. No
Coastal Development Permit has been issued for the regular mowing of major vegetation
on the project site. As noted above, it is the City’s position that they are exempt from
permit requirements because they are continuing the maintenance activities which have
occurred on the site since the early 1970s. In other words, the City has suggested that
they have a ‘vested right’ to the regular clearing of vegetation on the site, and that the
regular mowing activities do therefore not require a Coastal Development Permit.
One exception to the general requirement that one obtain a coastal development permit
before undertaking development within the coastal zone is that if one has obtained a
‘vested right’ to undertake the development prior to enactment of Proposition 20 or the
Coastal Act, a permit is not required. Under Proposition 20, if property is within 1000 feet
landward of the mean high tideline, then that property is subject to the permit requirements
of Proposition 20. (former Pub. Res. Code, Section 27104) From aerial images, it appears
that the subject parcel may have been subject to Proposition 20’s permitting requirements
when it became effective on February 2, 1973. Coastal Act Section 30608 exempts
development subject to vested rights from permit requirements.
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In addition, the California Coastal Zone Conservation Act of 1972 (aka Proposition 20, “the
Coastal Initiative”) had its own vested rights provision, former PRC section 27404, which
stated, in relevant part:
If, prior to November 8, 1972, any city or county has issued a building permit, no
person who has obtained a vested right thereunder shall be required to secure a
permit from the regional commission; providing that no substantial changes may be
made in any such development, except in accordance with the provisions of this
division. Any such person shall be deemed to have such vested rights if prior to
November 8, 1972, he has in good faith and in reliance upon the building permit
diligently commenced construction and performed substantial work on the
development and incurred substantial liabilities for work and materials necessary
therefor.
The procedural framework for Commission consideration of a claim of vested rights is
found in Sections 13200 through 13208 of Title 14 of the California Code of Regulations.
These regulations require that the individual(s) or organization(s) asserting the vested
right, make a formal ‘claim’ with the Commission, that staff prepare a written
recommendation for the Commission and that the Commission determine, after a public
hearing, whether to acknowledge the claim. If the Commission finds that the claimant has
a vested right for a specific development, the claimant is exempt from CDP requirements
to complete that specific development only. Any substantial changes to the development
after November 8, 1972 will require a CDP. If the Commission finds that the claimant does
not have a vested right for the particular development, then the development is not exempt
from CDP requirements.
There has been no Coastal Development Permit issued for the mowing on the site, the
applicant has not submitted a vested rights claim for the mowing of major vegetation on
the site, and the Commission has not found that the City has a valid vested rights claim for
mowing of vegetation. Therefore, until such time that a vested right claim is found to exist
at the site, the regular mowing of major vegetation on the site should be viewed as
unpermitted development.
When the Commission considers evidence of resources existing on a proposed project site
where unpermitted development has taken place, it evaluates the extent of the resources
on a subject site as though the unpermitted development had not occurred. (See, e.g., LTWR v. Coastal Commission (2007) 152 Cal.App.4th 770, 796-797.) As noted above, the
Commission’s staff ecologist has found that in the absence of mowing of vegetation, the
“Disturbed Encelia Scrub” would provide foraging and potentially nesting habitat for the
California gnatcatcher. Additionally, if the mowing on the site is considered as unpermitted
development, the mowed Encelia would qualify as ESHA. The proposed project would
result in the elimination of the mowed Encelia Scrub on the site, and its replacement with a
sports field, sidewalk, and ornamental vegetation. Therefore, development of the project
site would potentially result in the development of ESHA. The proposed project is
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therefore inconsistent with Coastal Act Section 30240 regarding preservation of
environmentally sensitive habitat areas.
2.

Access Road – Alternatives

The proposed project includes an access road to the City parcel on property owned by
Newport Banning Ranch. The access road would go north from west coast highway, and
then come back south to reach the parking lot, and would support an estimated 173 car
trips per day.
According to the applicant, there are significant constraints associated with an entrance
road for the project site. These include: 1) A scenic easement which prohibits pavement
on 4.5 acres of the City parcel adjacent to Coast Highway (Exhibit 2) ; 2) an intersection of
two major streets adjacent to the site; 3) Environmentally Sensitive Habitat Areas on West
Coast Highway on the NBR parcel and a portion of the City parcel; 4) a wetland on the
slopes of the property adjacent to Superior Avenue; 5) Steeply sloping, curved Superior
Avenue; and 6) a large difference in elevation between adjacent roadways and average
elevation of project site.
The City has submitted an analysis of alternatives to the proposed access road. The
alternatives considered include: an access road from Superior Avenue, access from West
Coast Highway directly onto City property, and pedestrian access from the City parking lot
located on the east side of Superior Avenue. No alternative was considered to access the
site from the residential development located on the north side of the project site as the
streets in that development are not public, but privately owned by the residents of that
community. The City’s analysis found that the alternative access locations they did
consider do not present feasible alternatives due to a) traffic constraints, including
inadequate line of sight, deceleration distances, and existing turn and merging lanes; b)
reduction in park space; c) dramatic increases in grading amounts and project costs; and
d) conflicts with pedestrian safety or walking distances required to access the park.
The City’s alternatives analysis indicates that an access road from Superior Avenue is not
feasible due to inadequate deceleration distances, line of sight, and stacking distances.
The proposed alternative provides a deceleration distance of 208 feet, instead of the 480
feet that the City determined is required for the measured average speed of 46 miles per
hour. The descending and curving Superior Avenue and the adjacent condominium
complex also reduce the visibility of an entrance to the park, creating a hazard for drivers
entering or leaving the park. Finally, the analysis indicates an access from Superior
Avenue would not provide a sufficient distance for vehicle stacking during peak periods.
The City’s alternatives analysis indicates that access from West Coast Highway on City
property is not feasible due to restrictions on the use of the property, the adjacent
intersection, and inadequate deceleration distance. The City parcel was transferred to the
City along with a restriction that prohibited pavement or structures within a scenic
easement area that was imposed by CalTrans located along West Coast Highway. The
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City has argued that removal of the restriction would result in re-assesment of the value of
the property and potentially require additional payment to the state if the property is reassessed at a higher value. The City has also argued that traffic constraints create a
safety hazard with an entrance from Superior Avenue. The City says an entrance road
from West Coast Highway would conflict with the two existing right turn lanes leading from
Superior Avenue onto West Coast Highway, and a merge lane where West Coast Highway
narrows to three lanes. The property, at 350 feet long, also does not meet the required
stopping distance of 500 feet.
Finally, the City considered usage of a parcel owned by the City on the east side of
Superior Avenue. There is a parking lot on Superior which was required to mitigate for the
loss of parking along West Coast Highway in a highway expansion. The City didn’t
consider using the existing parking lot as they say such usage wouldn’t be consistent with
the purpose of that parking lot. Instead, the City considered an alternative that would
install a new parking garage on the east side of Superior Avenue to the north of the
existing parking lot, and would create a raised pedestrian bridge over Superior Avenue to
create a direct connection between the new parking structure and the park. Constraints
associated with this alternative include a walking distance of 0.24 miles to reach the main
area of the park, obstruction of ocean views for drivers descending Superior Avenue, and
additional costs. The alternative would also require the creation of a road onto Superior
Avenue for emergency and maintenance vehicles.
The Commission has also received a review of potential park access roads from the
Banning Ranch Conservancy dated September 16, 2011, prepared by Mr. Tom Brohard, a
licensed traffic engineer. The analysis contradicts the City’s analysis, and states that an
accessway on the City’s property on West Coast Highway would meet the required safety
standards. Specifically, Mr. Brohard states that an alternative accessway on West Coast
Highway on the City’s parcel would meet required stopping distances. It remains that the
proposed alternative would not be consistent with the scenic easement/deed restriction
imposed by CalTrans on the City parcel which prohibits pavement. The Banning Ranch
Conservancy argues that the City could likely successfully petition CalTrans to modify that
easement/restriction in a way that wouldn’t change the value of the property. However, the
analysis does indicate that the traffic safety constraints on the property are less severe
than initially indicated. Therefore, there may be alternative park designs or access road
locations which may provide an active park on the subject site but with fewer impacts to
coastal resources.
3.

Growth Inducing Development

The proposed project would result in the expansion of a roadway, a public works facility,
into a new area. Therefore, Section 30254 is applicable. Section 30254 of the Coastal Act
states in part:
New or expanded public works facilities shall be designed and limited to
accommodate needs generated by development or uses permitted consistent with
the provisions of this division;
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Coastal Act Section 30254 states that new public works facilities shall not create capacity
above and beyond what is required to support the development, to avoid encouraging
further development in the future. Opponents to the project have argued that the proposed
access road would result in result in further development of the larger Newport Banning
Ranch property. In conversations with staff, the City has repeatedly emphasized that the
proposed access road for the park is not a precursor for future development on the
Newport Banning Ranch property. However, the documentation which is available at this
time does not support that conclusion. The City’s access agreement with Newport
Banning Ranch specifies, by reference to NBR’s development proposal, that the originally
submitted design for the access road would serve as two of the four lanes necessary for a
four-lane arterial road. A four lane arterial road leading from West Coast Highway, roughly
in the location of the proposed access road, is the listed preferred alternative in the Draft
Environmental Impact Report which was released on September 9, 2011 for the Newport
Banning Ranch development. Furthermore, as discussed above, the applicant is unwilling
or unable to ensure that buffers and ESHA adjacent to the road are preserved to ensure
protection of habitat, or to ensure that the proposed park access road remains a park road.
Therefore, it appears that although the City states that the proposed park access road is
the minimum required for the proposed park, the owner of the land on which the proposed
access road is located is fully intending to expand the access road in the future.
Therefore, the proposed access road would result in development which would facilitate
development of an access road for the larger Newport Banning Ranch development. The
project is therefore inconsistent with Coastal Act Section 30254 regarding growth inducing
impacts.
D.

ALTERNATIVES TO PROPOSED PROJECT

Alternatives must be considered to determine if there are any different projects that would
lessen or avoid significant environmental impacts to coastal resources, in this case
primarily ESHA and visual resources. An alternative is a description of another activity or
project that responds to the major environmental impacts of the project identified through
the Commission’s analysis. In this case, as discussed above, the proposed active
recreational park, access road, and fill site would result in significant disruption of habitat
values within ESHA and are not uses that are dependent on the resource, which makes
them inconsistent with Section 30240 of the Coastal Act and the applicable ESHA
protection policies of the LUP, used by the Commission as guidance.
As proposed, the active recreational park with access road is not the least environmentally
damaging alternative. Alternatives do exist that would lessen or avoid significant impacts
to coastal resources. Among those possible alternative developments include the
following (though this list is not intended to be, nor is it, comprehensive of the possible
alternatives):
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a.

Active recreational park revised to ensure habitat protection

A project that was designed to protect and enhance gnatcatcher use on the site to
mitigate for impacts resulting from intensification of use could be compatible with
the resource protection policies of the Coastal Act. Components of such a project
might include protection and restoration of ESHA, long-term protection of ESHA
with buffers which include native habitat through the imposition of open space
restrictions, expansion of Coastal Sage Scrub to enhance habitat, mitigation for loss
of grasslands, and restoration of areas of unpermitted development.
b.
Lesser Intensity of Use
Reducing the intensity of use on the site would reduce the impacts on adjacent
ESHA, and the amount of mitigation necessary to offset the impacts of
development. Projects with lesser intensity on the site could include a passive park
or an active park with a smaller amount of active uses. A Passive park would
include trails, benches, and picnic areas, but would not include active sports fields.
An active sports park with a reduced number of sports fields would be redesigned to
reduce the number of active sports fields on the site and increase the amount of
passive use. Either the passive or reduced active alternative would reduce required
parking amounts, and may be able to utilize existing parking resources and not
require construction of an access road. A park with increased amount of passive
uses could also include resources which would serve to enhance wildlife habitat,
such as additional forage and nesting areas for the California gnatcatcher, to offset
impacts associated with the development.
c.
Active park with alternative access
There may be park design or vehicular access improvements which would result in
lesser impacts to sensitive habitat on the site. For instance, a park with an access
road on-site would not result in adverse impacts to sensitive habitat on the property
owned by Newport Banning Ranch, such as ESHA East and ESHA West.
Elimination of the access road on the Newport Banning Ranch property would also
eliminate the need for a security fence on the property, and would ensure the
continued access of larger mammals such as the coyote to California gnatcatcher
occupied habitat. Elimination of improvements located outside of City property
would ensure the City’s ability to carry out the Special Conditions of a Coastal
Development Permit, and increase the types of mitigation measures which could be
carried out. The alternative access analysis submitted by the Banning Ranch
Conservancy state that there may be less constraints regarding traffic safety on the
site than originally thought, which may mean that there are feasible alternatives for
access with fewer impacts to coastal resources.
Conclusion
In sum, feasible alternatives exist to accommodate development while minimizing impacts
to biological resources. The Commission could approve a variety of alternatives (e.g.
passive park, a park with an alternative accessway, or a park with a lesser intensity of use)
that lessen or avoid significant adverse effects on coastal resources.
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To conclude, the proposed development does not protect ESHA from significant disruption
of habitat values. There are project alternatives that could reduce adverse impacts.
Therefore, the proposed development is inconsistent with Sections 30230, 30233, 30240,
and 30254 of the Coastal Act, and must be denied.
E.

VISUAL RESOURCES

Section 30251 of the Coastal Act states, in relevant part:
The scenic and visual qualities of coastal areas shall be considered and
protected as a resource of public importance. Permitted development shall be
sited and designed to protect views to and along the ocean and scenic coastal
areas, to minimize the alteration of natural land forms, to be visually compatible
with the character of surrounding areas...
Land Use Plan policy 4.4.1-1 states:
Protect and, where feasible, enhance the scenic and visual qualities of the
coastal zone, including public views to and along the ocean, bay, and harbor and
to coastal bluffs and other scenic coastal areas.
The proposed project would result in 109,963 cubic yards of cut, 101,698 cubic yards of fill,
and 8,265 cubic yards of soil exported off-site. The grading amounts are shown in the
following chart, and a grading map can be found at Exhibit 4.
CUT
ENTRY
PARK
FILL SITE
TOTAL

FILL

52,148
57,627
188

4,432
27,951
69,315

109,963

101,698

EXPORT

47,716
29,676
0
8,265

IMPORT

0
0
69,127
0

Grading on the City parcel would primarily result from cut to create gentler slopes on the
property, particularly at the northeast of the site to create a more gradual slope between
the northeastern and middle sections of the property. Fill on the City parcel would be
placed at the northern edge of the property to create a retaining wall and raised buffer
between the project site and the condominium project to the north.
Grading on the NBR parcel would primarily result from cut required for creation of the
proposed access road. The initial design for the road was more aligned with the
topography on the site and required approximately 9500 cubic yards of grading less than
the proposed road. Once the plans were changed to ensure that the access road would
not result in direct impacts to ESHA the required grading amounts increased. Some fill will
be placed on the NBR parcel to create a berm between the park and the condominium
complex, however most of the cut generated from the entry road would be placed at the fill
deposition site, which is located approximately 0.2 miles north of West Coast Highway, or
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approximately 400 feet north of the northern edge of the access road. The fill placed at the
deposition site would result in the filling of an artificial canyon that was created due to
grading which previously occurred on the site.
While the project would result in a large amount of grading, the grading would not
significantly impact the visual and scenic qualities of the site. The proposed project would
result in the creation of a park that would offer additional opportunities for visitors to view
scenic views of the ocean. Therefore, the project can be found consistent with Coastal Act
Section 30251 and Land Use Policy 4.4.1-1. However, as described above, the project
must be denied due to conflicts with other resource protection policies in the Coastal Act.

F.

MARINE RESOURCES

Section 30230 of the Coastal Act states:
Marine resources shall be maintained, enhanced, and where feasible, restored.
Special protection shall be given to areas and species of special biological or
economic significance. Uses of the marine environment shall be carried out in a
manner that will sustain the biological productivity of coastal waters and that will
maintain healthy populations of all species of marine organisms adequate for longterm commercial, recreational, scientific, and educational purposes.

Section 30231 of the Coastal Act states:
The biological productivity and the quality of coastal waters, streams, wetlands,
estuaries, and lakes appropriate to maintain optimum populations of marine
organisms and for the protection of human health shall be maintained and, where
feasible, restored through, among other means, minimizing adverse effects of waste
water discharges and entrainment, controlling runoff, preventing depletion of ground
water supplies and substantial interference with surface water flow, encouraging
waste water reclamation, maintaining natural vegetation buffer areas that protect
riparian habitats, and minimizing alteration of natural streams.
Section 30233 of the Coastal Act states, in relevant part:
(a) The diking, filling or dredging of open coastal waters, wetlands, estuaries, and lakes
shall be permitted in accordance with other applicable provisions of this division,
where there is no feasible less environmentally damaging alternative, and where
feasible mitigation measures have been provided to minimize adverse
environmental effects, and shall be limited to the following:
(l) New or expanded port, energy, and coastal-dependent industrial facilities,
including commercial fishing facilities.
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(2) Maintaining existing, or restoring previously dredged, depths in existing
navigational channels, turning basins, vessel berthing and mooring areas, and
boat launching ramps.
(3) In open coastal waters, other than wetlands, including streams, estuaries,
and lakes, new or expanded boating facilities and the placement of structural
pilings for public recreational piers that provide public access and recreational
opportunities.
(4) Incidental public service purposes, including but not limited to, burying
cables and pipes or inspection of piers and maintenance of existing intake and
outfall lines.
(5) Mineral extraction, including sand for restoring beaches, except in
environmentally sensitive areas.
(6) Restoration purposes.
(7) Nature study, aquaculture, or similar resource dependent activities.
(c) In addition to the other provisions of this section, diking, filling, or dredging in
existing estuaries and wetlands shall maintain or enhance the functional capacity of the
wetland or estuary. Any alteration of coastal wetlands identified by the Department of
Fish and Game, including, but not limited to, the 19 coastal wetlands identified in its
report entitled, "Acquisition Priorities for the Coastal Wetlands of California", shall be
limited to very minor incidental public facilities, restorative measures, nature study,
commercial fishing facilities in Bodega Bay, and development in already developed
parts of south San Diego Bay, if otherwise in accordance with this division.

1.
Vernal Pools
Section 30233 prohibits the dredging, diking, or fill of wetlands. Section 30240 of the
Coastal Act states that environmentally sensitive habitat areas (ESHAs) shall be protected
and that only uses dependent upon such resources shall be allowed in such areas. Section
30240 also requires that development in areas adjacent to ESHA shall be sited and
designed to prevent impacts that would significantly degrade such areas. ESHAs are
defined as areas in which plant or animal life or their habitats are either rare or especially
valuable because of their special nature or role in an ecosystem and which could be easily
disturbed or degraded by human activities and developments.
Vernal pools are shallow ponds which contain rainwater for a portion of the year, and
therefore qualify as wetlands. Vernal pools may also qualify as wetlands due to the
presence of wetland indicator species or hydric soils. Vernal pools also often qualify as
ESHA, as vernal pools are rare and valuable habitats in Orange County.
The Banning Ranch Conservancy has alleged that four vernal pools exist on the proposed
park site at the fill area to the north of the access road, and states that these pools could
contain the endangered San Diego Fairy Shrimp. They submitted a powerpoint
presentation titled “Complete Banning Ranch Mesa Vernal Pools/Wetlands First Edition 67-11” on June 30, 2011 in which they assign the potential vernal pools numbers “34”, “35”,
“36”, and “39” (Figure 9). In response to the vernal pool allegation, BonTerra consulting
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biologist Allison Rudalevige revisited these areas along with BonTerra consulting biologist
Jeff Crain and Glenn Lukos Associates biologist Tony Bomkamp. They observed three
areas of cracked soil, a potential indicator of ponding water, but state that “it is clear that
none of the four features are vernal pools as all of the features lack vernal pool indicator
plant species and all of the features occur on previously graded areas and exhibit a
predominance of upland plant species.” They conclude that “Therefore, due to the lack of
plant species characteristic of vernal pools, lack of sustained/observable ponding over
multiple years of surveys onsite, the project site does not contain vernal pools.8”
Regarding the Banning Ranch Conservancy’s powerpoint presentation BonTerra states
“The BRC PowerPoint does not utilize any appropriate vernal pool identification protocol
for this resource issue, as it does not document ponding duration, soil types present, plant
indicator species, invertebrate activity, and other necessary parameters.9”
Commission staff requested to visit the site with USFWS vernal pool experts to examine
these areas but, to date, that request has not been fulfilled by the City or the property
owner. In the absence of an onsite survey, USFWS biologist Christine Medak reviewed
the powerpoint submitted by the Banning Ranch Conservancy and provided a detailed
review via an email sent to Commission Staff ecologist Jonna Engel on September 13,
2011 (Appendix 1) and concluded the following:
After reviewing the available information we conclude that all four areas (VP 34, 35,
36, and 39) could potentially support San Diego fairy shrimp if ponding sufficient to
support the species happens at a time when cysts are present. Extensive vernal
pool habitat once occurred on the coastal plain of Los Angeles and Orange counties
(Mattoni and Longcore 1997) and soils over the majority of Banning Ranch are likely
suitable. However, the probability that ponding will be adequate to support the
species is low in VP 34, 35, and 36 because the "pools" are located in a drainage
and hydrological processes (including erosion and water flow) are not currently
impeded by substantial alterations in the natural topography. In the absence of
maintenance these ponds are unlikely to persist or to support the species over time.
Vernal pool 39 has a higher probability of supporting the species because fill
deposited in the drainage is likely contributing to longer periods of ponding. The
rings of vegetation around the pool are another indication that ponding may occur at
a freqency [sic] and for a length of time sufficient to support San Diego fairy shrimp.
In the absence of maintenance we expect VP 39 will continue to pond (and pond for
longer periods over time as silts collect in basin), unless the roadway fill is removed.
To ensure the proposed project does not result in unintended impacts to listed
species, we recommend protocol surveys for San Diego fairy shrimp are conducted
in VP 39 prior to filling the pool.

8

9

Johnston, A.M. (BonTerra Consulting). September 9, 2011. Supplemental Biological
Resource Information for the Sunset Ridge Park Project. Letter to Michael Sinacori,
Public Works Department, City of Newport Beach.
Ibid.
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The Commission’s staff ecologist has reviewed BonTerra’s vernal pool analyses and the
Banning Ranch Conservancy powerpoint, and found that both are inconclusive regarding
the existence or non-existence of vernal pools. Comprehensive vernal pool protocol
surveys require two full wet season surveys done within a 5-year period or two consecutive
seasons of one full wet season survey and one dry season survey (or one dry season
survey and one full wet season survey). In addition, as BonTerra points out, appropriate
vernal pool identification protocol includes documentation of ponding duration,
identification of soil types and plant species present, invertebrate activity, and other
necessary parameters. Neither BonTerra nor the Banning Ranch Conservancy have
submitted the full complement of information necessary to make a firm conclusion
regarding the existence of vernal pools on the proposed Sunset Ridge Park site.
Furthermore, based on the photographs of ponded water on the site, and a report by the
applicant that states that both upland and facultative wetland plants exist on the site, the
alleged vernal pool areas could qualify as wetlands. However, there has not been
adequate analysis of whether wetlands exist on the subject site, including tests for the
presence of hydric soils, or whether there is sufficient wetland vegetation on the site.
Therefore, based on the available evidence, there is the potential for vernal pools to exist
on site, but there is currently inadequate information to conclude whether the alleged
features qualify as vernal pools. Furthermore, although there is evidence that the alleged
vernal pools could contain fairy shrimp, there is inadequate information to tell whether the
vernal pools would qualify as ESHA. Finally, although there is some evidence that the
alleged vernal pools may qualify as wetlands, there is inadequate evidence to determine
whether wetlands exist at the fill site. Therefore, the proposed project must be denied to
ensure that the project does not result in impacts to ESHA, as required by Coastal Act
Section 30240, and to ensure that degradation of wetlands does not occur, as required by
Coastal Act Section 30230, nor fill for a non-permitted use as required by 30233.
2.

Wetlands and Wetland Buffers

Aside from the potential vernal pools, two wetlands are located on the property. An area
with riparian vegetation and hydric soils is located within ESHA West, and has been
mapped by Bon Terra as containing 'Willow Scrub' vegetation. The second wetland is
located on the slope of the City parcel adjacent to Superior Avenue. The biological
memorandum regarding the project states:

There are several areas on the slope along Superior Drive with water seeps.
Several of the plants associated with these seeps are wetland species including
narrowleaf cattail (Typha angustifolia), spike-rush (Eleocharis sp.) growing in mud
and standing water, spike bentgrass (Agrostis exarata), rabbitfoot grass (Polypogon
monspeliensis), marsh fleabane (Pluchea odorata), and seaside heliotrope
(Heliotropium curassavicum). In addition, Mediterranean tamarisk (Tamarix
ramosissima), a non-native species with wetland plant status, also occurs in this
area. Pampas grass, another non-native species, is abundant in this area. While
the federal government has yet to assign pampas grass a wetland indicator status,
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this species grows in damp soils along river margins in its native range in South
America10. In coastal California it is an insidious invader colonizing disturbed areas
including moist slopes in urban centers. Robb Hamilton reports that examination of
82 records of Pampas Grass in California showed that 32 percent were from
wetlands11. Upon my request, BonTerra mapped in detail the slope along the
southern perimeter of the proposed park site (Figure 7; BonTerra Exhibit 2, Detailed
vegetation types and other areas). The wetland seeps occur in the areas mapped
“Cattail” and “Tamarisk” and within some of the areas mapped “Pampas Grass”.
In many areas the soils in these moist areas have a salt crust and/or what appear to
be oxidation stains. BonTerra dug two soil pits in the seep areas and in both cases
found hydric soils (Figure 8; BonTerra Exhibit 1, Detailed vegetation types and other
areas, soil sample sites). BonTerra has maintained that the seep areas are not
wetlands for numerous reasons including their determination that the water source
is artificial12, the presence of non-native species, and that the seeps are “small
areas of low function/value hydrophytic vegetation”.
I disagree with this conclusion. In fact, the small seeps and surroundings
supporting a preponderance of hydrophytic plants, or hydric soils, or wetland
hydrology meet the definition of wetlands in the Coastal act and the Commission’s
regulations. Whether or not wetland plants are non-native, or wetlands are
degraded, or residential development contributes to wetland hydrology is not
germane.
The Commission has typically required buffers of at least 100 feet for development
adjacent to wetlands. The proposed project would not meet the Commission's typically
applied buffer requirement of 100 feet. The wetland within ESHA West would be within
approximately 30 feet of grading limits for the road, and within approximately 55 feet of the
proposed access road. The wetland located along Superior Avenue would be located
approximately 40 feet from the edge of grading. The hydrological changes to the wetlands
that would occur as a result of the grading were not identified by the applicant. The
proposed buffers may not be adequate to protect the wetlands adjacent from impacts
associated with the development. Therefore, further investigations on the hydrological and
resource impacts associated with development of the park need to be considered.
Therefore, the project cannot be found to be consistent with Coastal Act Section 30230
regarding maintenance of marine resources, Coastal Act Section 30231 regarding
10

Connor, H.E. and D. Charlesworth. 1989. Genetics of male-sterility in gynodioecious Cortaderia
(Gramineae). Heredity, Vol. 63: 373–382.
11
Hamilton, R. (December 10, 2009) op. cit.
12
Leighton Consulting’s geotech report, found in the project DEIR states that “Our exploration showed that
the site is underlain by marine terrace deposits over bedrock. The subsurface materials at the site were
found to consist of medium dense to dense silty sand and stiff to very stiff clay. Groundwater was
encountered within two of our borings during our exploration. Seepage was noted within all borings along a
sand and clay layer interface. The seepage was very likely generated from surface runoffs within the site and
from the residential developments north of the site”.
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maintenance of biological productivity, Section 302333 regarding the filling, diking and/or
dredging of wetlands, and Coastal Act Section 30240 regarding protection of
Environmentally Sensitive Habitat Areas and the project must be denied.

3.

Water Quality

Runoff from the proposed project would be routed to an assortment of water quality
features, a concrete box culvert, and ultimately flow to Semeniouk Slough. Semeniouk
Slough is designated as an Environmentally Sensitive Area in the City's certified Land Use
Plan. The proposed project would result in approximately 3 acres of impermeable
surfaces on the site. The addition of new impermeable surfaces may result in a potential
increase in polluted runoff to nearby coastal waters due to the resultant decrease in
stormwater infiltration. Pollutants commonly found in runoff associated with the proposed
use include petroleum hydrocarbons including oil and grease from vehicles; heavy metals;
synthetic organic chemicals; dirt and vegetation; litter; fertilizers, herbicides, and
pesticides. These pollutants would have deleterious effects on the Semeniouk Slough.
The proposed project would include water quality measures to mitigate for the addition of
impermeable surfaces on the site. The proposed water quality measures would address
both flow and treatment of runoff through the use of vegetated swales, interceptor drains,
flow basins, detention systems, gravel subdrains, and an underground filter facility.
However, it is unclear from the submitted information whether the proposed measures
would ensure an adequate treatment of runoff. If the water quality measures proposed
were sized to ensure that runoff from the site would be adequately treated prior to
discharge into the Semeniouk Slough, the project would not result in degradation of water
quality in the adjacent Semeniouk Slough. However, as described above, the project must
be denied due to conflicts with other resource protection policies in the Coastal Act.
G.

PUBLIC ACCESS / RECREATION

Section 30210 of the Coastal Act states:
In carrying out the requirement of Section 4 of Article X of the California
Constitution, maximum access, which shall be conspicuously posted, and
recreational opportunities shall be provided for all the people consistent with public
safety needs and the need to protect public rights, rights of private property
owners, and natural resource areas from overuse.
Coastal Act Section 30213 states (in relevant part):
Lower cost visitor and recreational facilities shall be protected, encouraged, and,
where feasible, provided.
Coastal Act Section 30223 states:
Upland areas necessary to support coastal recreational uses shall be reserved for
such uses, where feasible.
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Coastal Act Section 30210 requires the provision of maximum access and recreational
opportunities, Coastal Act Section 30213 states that lower cost visitor and recreational
facilities shall be protected and provided, and Coastal Act Section 30223 requires the
provision of coastal recreational uses on upland areas where feasible.
The proposed park would include both passive and active elements, including sports
fields, children’s playground, walking paths, picnic spots, and view garden. These
elements would result in additional low-cost recreational opportunities for visitors and
residents. The sports fields are proposed to be primarily used for youth sports leagues,
which would primarily benefit residents from the surrounding areas; however the
passive elements on the park could be utilized by both residents and visitors to the
area.
The proposed park would be open during daylight hours from 8 AM until dusk each day.
No lighting is proposed on the site, and the proposed project would not allow for use of the
sports fields at night. A project located on the site should make provisions to ensure that
maximum access, in accordance with Coastal Act Section 30210, is provided on the site;
therefore the proposed hours may need to be revisited. Low-intensity lighting along
pathways may be appropriate for the site and could extend the public’s ability to access
the site, provided the lighting would not result in impacts to habitat areas on the site.
Therefore, if modified to address the above concerns, the proposed project would be
consistent with Coastal Act Sections 30210, 30213, and 30223. However, as described
above, the project must be denied due to conflicts with other resource protection policies in
the Coastal Act.

H.

GEOLOGY / HAZARDS

Coastal Act Section 30253 states in part:
New development shall:
(1) Minimize risks to life and property in areas of high geologic, flood, and fire
hazard.
(2) Assure stability and structural integrity, and neither create nor contribute
significantly to erosion, geologic instability, or destruction of the site or surrounding
area or in any way require the construction of protective devices that would
substantially alter natural landforms along bluffs and cliffs.
The proposed project would result in the creation of engineered slopes, a restroom /
storage building, and open space. The proposed project has been reviewed by Leighton
Consulting Inc., which states that the proposed project would be considered feasible from
a geotechnical standpoint. The applicant’s geotechnical report states that the North
Branch Splay fault, which is part of the Newport-Inglewood zone of deformation, is inferred
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to be located underneath the subject site. However, the splay fault located on the site
would not qualify as an active fault according to the criteria set by the State of California.
Additionally, the proposed restroom/storage facility would be located approximately 200
feet to the northeast of the fault. Therefore, there are no active or inactive faults which
would impact structures on the site. Therefore, with conditions, the proposed project could
be found to be consistent with Coastal Act Section 30253 regarding minimization of
hazards. However, as described above, the project must be denied due to conflicts with
other resource protection policies in the Coastal Act.
I.

ARCHEOLOGY

Coastal Act Section 30244 states:
Where development would adversely impact archaeological or paleontological
resources as identified by the State Historic Preservation Officer, reasonable
mitigation measures shall be required.
The EIR for the project states that three known archeological sites are known on the site:
CA-ORA-1600, containing lithic fragments, CA-ORA-1601H and CA-ORA-1602H,
containing 20th century trash fragments, and CA-ORA-1610H, which contained a gun
emplacement during World War II, which has since been removed. Archaeological testing
was conducted on the three known sites by Bon Terra Consulting, who determined that
there are no known significant historical resources on the site. The gun emplacement
site (CA-ORA-1610H) has been removed from its former location by grading of the mesa
top on which it stood. CA-ORA-1600, CA-ORA-1601H and CA-ORA-1602H were tested
and determined to not be significant or eligible for listing on the National Register of
Historic Places or the California Register of Historic Resources. However, historical and
archaeological sites are known to exist in the City. Therefore, there is a potential for
disturbance of undiscovered resources during grading activities.
Given the level of soil disturbance which is planned for the site, the project should include
provisions for a grading monitor to ensure the protection of cultural and paleontological
resources which may occur on site. If archeological or paleontological resources were
discovered on site during grading, all efforts should be made to avoid further disturbance,
where feasible. Recovery of the resources should only be considered after all in-situ
preservation options are exhausted. If development on the site is appropriately monitored,
and resources encountered appropriately addressed, the project could be found to be
consistent with Coastal Act Section 30244. However, as described above, the project
must be denied due to conflicts with other resource protection policies in the Coastal Act.
J.

LOCAL COASTAL PROGRAM (LCP)

Section 30604(a) of the Coastal Act provides that the Commission shall issue a Coastal
Development Permit only if the project will not prejudice the ability of the local government having
jurisdiction to prepare a Local Coastal Program that conforms with the Chapter 3 policies of the
Coastal Act.
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The City of Newport Beach Land Use Plan (LUP) was certified on May 19, 1982. At the October
2005 Coastal Commission Hearing, the certified LUP was updated. In addition, the certified LUP
was updated at the October 2009 Coastal Commission Hearing. The City’s certified Land Use
Plan did not designate a Land Use for Newport Banning Ranch, but instead listed it as an Area of
Deferred Certification. Since the City only has an LUP, the policies of the LUP are used only as
guidance. The following Newport Beach LUP policies: 4.1.1-1 through 4.2.2-3, and the other
resource protection policies of the LUP, relate to development at the subject site.

The preceding sections provide findings that the proposed project will not be in conformity
with the provisions of Chapter 3. The proposed development will create adverse impacts
and is found to be inconsistent with the applicable policies contained in Chapter 3. There
are equivalent policies in the City’s certified land use plan with which the proposed
development would be inconsistent. Therefore, the Commission finds that approval of the
proposed development would prejudice the City of Newport Beach’s ability to prepare a
Local Coastal Program for this area consistent with the policies of Chapter 3 of the Coastal
Act, as required by Section 30604(a).
K.

CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)

Section 13096 of Title 14 of the California Code of Regulations requires Commission approval of
coastal development permits to be supported by a finding showing the permit, as conditioned by
any conditions of approval, to be consistent with any applicable requirements of the California
Environmental Quality Act (CEQA). Section 21080.5(d)(2)(A) of CEQA prohibits a proposed
development from being approved if there are feasible alternatives or feasible mitigation measures
available which would substantially lessen any significant adverse effect which the activity may
have on the environment.
The City of Newport Beach is considered the Lead Agency for the purposes of CEQA, and has
issued an Environmental Impact Report for the project. Significant environmental impacts were
identified for the construction of the project. The mitigation measures imposed for the project
includes mitigation in the areas of Land Use, Aesthetics, Transportation and Circulation, Air Quality
and Climate Change, Noise, Cultural and Paleontological Resources, Geology and Soils, Hazards
and Hazardous Materials, Hydrology and Water Quality, Public Services and Utilities,
Significant effects which were found to not be sufficiently mitigated include air quality and noise
impacts, which indicates that there are significant negative impacts which result from the project
which can not be completely mitigated.
While the City of Newport Beach found that the development, with mitigation measures, could be
found consistent with CEQA, the Commission, pursuant to its certified regulatory program under
CEQA, the Coastal Act, has found the proposed development would have adverse environmental
impacts. There are feasible alternatives or mitigation measures available, such as alternative park
and road designs. Therefore, the proposed project is not consistent with CEQA or the policies of
the Coastal Act because there are feasible alternatives, which would lessen significant adverse
impacts, which the activity would have on the environment. Therefore, the project must be denied.
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The City of Newport Beach (hereafter ‘City’) is proposing to construct an active
recreational park (Sunset Ridge Park) on a site approximately 20 acres in size at the
northwest corner of the intersection of West Coast Highway and Superior Avenue. The
proposed park site includes 6.3 acres in the southeast corner of Newport Banning
Ranch, a 505 acre property located near the mouth of the Santa Ana River in Orange
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County, California (Figure 1). The City has an access agreement with Newport Banning
Ranch that allows the park entrance road to occur on ranch property. The project site is
one of 28 areas identified in the City’s general plan as an Environmental Study Area
(ESA) which are undeveloped areas that support natural habitats defined as potentially
capable of supporting sensitive biological resources. The two properties that comprise
the proposed Sunset Ridge Park site do support a number of important and sensitive
habitats and plant and animal species.
On September 15, 2010, I accompanied several other Coastal Commission staff on a
site visit to observe and study the biological resources on the proposed park property, in
particular, at and around three disturbed areas referred to as the southeast, northwest,
and northeast polygons that were the subject of a violation on Newport Banning Ranch
that will be resolved once compliance with the Commission’s Consent Order is fully
carried out1 (Figure 2). During our site visit we examined the various plant communities
supported by the property and discussed the current and historical use of the site by
California gnatcatchers. Representatives of Newport Banning Ranch and the City,
Newport Banning Ranch’s biological consultant (Tony Bomkamp, Glenn Lukos
Associates), and Southern California Edison’s biologist (Tracy Alsobrook) were also
along on the site visit.
I visited the site again on December 15, 2010, with other Coastal Commission staff to
review the biological resources on the proposed park site and in and around the three
polygons and to discuss the history of gnatcatcher use, the nature of gnatcatcher survey
collection, and my approach to making an ESHA determination. Representatives of
Newport Banning Ranch, the City, and Southern California Edison, Newport Banning
Ranch’s biological consultant (Tony Bomkamp, Glenn Lukos Associates), the City’s
biological consultant’s (Art Homrighausen and Richard Erickson, LSA & Ann Johnston,
BonTerra), and a USFWS biologist (Christine Medak), accompanied us on the site visit.
On both site visits we spent several hours walking and talking while I made visual and
audio observations of the natural resources on the proposed park site.
I visited the site again on June 7, 2011 with John Del Arroz, CCC Coastal Analyst; Don
Schmitz, Principle, Don Schmitz and Associates; Mike Sinacori, Engineer, City of
Newport Beach; Ann Johnston, Biologist, BonTerra Consulting, and Ann Johnston’s
assistant. During this site visit we carefully examined the seep areas along Superior
Avenue. We also walked, and BonTerra mapped (using a GPS unit), the boundary of
the ESHA/non-ESHA areas that I had preliminarily mapped on an aerial based on
gnatcatcher individual point and use area data spanning 1992 to 2009, vegetation
mapping, and site visit observations. In addition to the site visits, I have reviewed the
documents listed above (presented in chronological order), peer reviewed literature, and
aerial photographs to determine the history of gnatcatcher use and the nature of the
habitat on the site of the proposed Sunset Ridge Park in order to make an
Environmentally Sensitive Habitat Area (ESHA) determination, buffer size
recommendations, and to discuss other considerations such as burrowing owls, coastal
1

CCC-11-CD-03 and CCC-11-RO-02 issued by the Commission on April 14, 2011.
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sage scrub improvement and restoration, invasive species, cowbird parasitism, and
predation.

ESHA Definition
Section 30107.5 of the Coastal Act defines Environmentally Sensitive Habitat as:
Any area in which plant or animal life or their habitats are either rare or especially
valuable because of their special nature or role in an ecosystem and which could
be easily disturbed or degraded by human activities and developments.
Plants and animals and habitats that meet the rarity criterion under this definition may
include rare plant communities identified by the California Department of Fish and
Game (CDFG), federal and state listed species, California Native Plant Society “1B” and
“2” plant species, California species of special concern, and habitats that support the
type of species listed above.
The City of Newport Beach Coastal Land Use Plan (CLUP) also provides criteria for
determining what constitutes ESHA. CLUP policy 4.1.1-1 states that the following site
attributes are among those characteristics that are determinative of whether an area
constitutes ESHA:
•
•

The presence of natural communities that have been identified as rare by the
California Department of Fish and Game.
The recorded or potential presence of plant or animal species designated as
rare, threatened, or endangered under State or Federal law.

CLUP Section 4.1.1 states that coastal sage scrub is an especially important habitat
and “where coastal sage scrub occurs adjacent to coastal salt marsh or other wetlands,
or where it is documented to support or known to have the potential to support rare
species such as the coastal California gnatcatcher, it meets the definition of ESHA
because of its especially valuable role in the ecosystem... coastal sage scrub also
provides essential nesting and foraging habitat for the coastal California gnatcatcher, a
rare species designated threatened under the Federal Endangered Species Act.”

Habitats - Plant Communities
The 20-acre site proposed for Sunset Ridge Park supports a number of different
habitats. There are several types of coastal scrub communities on the property
including coastal sage, coastal bluff, and maritime succulent scrub. Other habitats
occurring in large swaths are disturbed encelia scrub, disturbed mulefat/goldenbush
scrub, non-native grasslands, and ruderal and ornamental areas (Figure 3; Exhibit 6 of
the DEIR Biological Technical Report ). There are several small wetland seeps along
the slope bordering Superior Avenue and the Banning Ranch Conservancy has alleged
that several vernal pools exist in the upper Western corner of the site in the project
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footprint. All the native plant communities are invaded by non-native plants to a greater
or lesser extent.
Coastal Sage Scrub
Coastal sage scrub is comprised of dominant species that are semi-woody and lowgrowing, with shallow, dense roots that enable them to respond quickly to rainfall2. The
species composition and structure of individual stands of coastal sage scrub depend on
moisture conditions that derive from slope, aspect, elevation and soil type. Sawyer &
Keeler-Wolf (1995) divide coastal scrub communities into series including California
sunflower (Encelia californica), California buckwheat (Eriogonum fasciculatum), and
coast prickly-pear, (Opuntia litteralis) series3. The coastal sage scrub found within the
Sunset Ridge park footprint (including the southeast corner of Newport Banning Ranch),
it is best characterized as California sunflower series; however, there are also patches
of California buckwheat and coast prickly-pear series. Coastal sage scrub is
increasingly rare in the coastal zone and provides an especially valuable ecosystem
service when occupied by the coastal California gnatcatcher or other rare species.
Coastal Bluff Scrub
Coastal bluff scrub is found in localized areas along the coast below Point Conception 4
and is identified as a rare plant community in CDFG’s Natural Diversity Data Base. It
often intergrades with other scrub community types, as is the case within the Sunset
Ridge Park project footprint (southeast corner of Newport Banning Ranch). Coastal
bluff scrub is comprised of small stature woody or succulent plants including dwarf
shrubs, herbaceous perennials, and annuals5. Dominant species include California
sunflower, live-forever (Dudleya sp.), and prickly pear6.
Maritime Succulent Scrub
Maritime succulent scrub, also identified as a rare plant community in CDFG’s Natural
Diversity Data Base, is a low growing, open (25% - 75% ground cover) scrub
community dominated by drought deciduous, semi-woody shrubs that grow on rocky or
sandy soils of coastal headlands and bluffs7. This community type has a very limited
distribution along the coast between southern California and northern Baja California
and on the Channel Islands. Characteristic species include California sunflower, prickly
pear, and California box-thorn (Lycium californicum)8. Box-thorn is a CNPS list 4.2
species and is the only special status plant species found on the project site (Figure 4).
Like coastal bluff scrub, maritime succulent scrub intergrades with other scrub
community types, as is the case on the site proposed for Sunset Ridge Park.

2

Holland, R.F. 1986. Preliminary Descriptions of the Terrestrial Natural Communities of California.
State of California, The Resources Agency, Department of Fish and Game.
3
Sawyer, J. and T. Keeler-Wolf. 1995. A manual of California vegetation. California Native Plant
Society.
4
Holland (1986) op cit.
5
Ibid.
6
Ibid.
7
Ibid.
8
Ibid.
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The coastal scrub communities within the Sunset Ridge Park project footprint tend to be
dominated by California sunflower and distinguished by those species which are
diagnostic of the particular coastal scrub community types. BonTerra lumps some of
the coastal scrub communities together as “southern coastal bluff scrub” and finds a
total of 1.15 acres of this habitat type on the site (Figure 3). BonTerra treats California
sunflower separately and maps the following habitats; “Encelia Scrub”, “Disturbed
Encelia Scrub”, and “Encelia/Ornamental Scrub”. All of the coastal scrub communities
are invaded to a greater or lesser degree by non-native and invasive species, such as
highway iceplant (Carpobrotus edulis), crystalline iceplant (Mesembryanthemum
crystallinum), castor bean (Ricinus communis), myoporum (Myoporum laetum), pampas
grass (Cortaderia selloana), tree tobacco (Nicotiana glauca), fennel (Foeniculum
vulgare), black mustard (Brassica nigra), tocalote (Centaurea melitensis), and European
annual grasses (Bromus diandrus, B. madritensis, B. hordeaceus, Lolium multiflorum).
Encelia Scrub
BonTerra mapped 0.53 acres of “Encelia Scrub”, 3.64 acres of “Disturbed Encelia
Scrub”, and 0.21 acres of “Encelia/Ornamental Scrub” (Figure 3). The western-most
area that BonTerra mapped as “Encelia Scrub” is an area that has a history of California
gnatcatcher use and is an area I include in my “ESHA East” delineation (see ESHA
discussion below and Figure 12). In addition to the “Encelia Scrub” patch that is
included in my “ESHA East” delineation, there are several patches of “Encelia Scrub”
along West Coast Highway and Superior Avenue (Figure 7; BonTerra Exhibit 2,
Detailed vegetation types and other areas). All of these patches are adjacent to or very
close to the large patch (approximately 3.3 acres) of “Disturbed Encelia Scrub” (Figure
3). The patches of “Encelia Scrub” (Figure 7) along the slope are within areas where
foraging gnatcatchers have been observed by Robb Hamilton (Figure 30).
California sunflower is one of the dominant native scrub species found in the coastal
scrub communities on the City and Newport Banning Ranch property. Weaver (1998)
found that gnatcatcher densities in northern San Diego County were highest in areas
where California sunflower or California buckwheat were co-dominate with sagebrush9.
Both areas mapped as “Disturbed Encelia Scrub” by BonTerra are areas routinely
mowed once or twice a year to ground level by the City and Newport Banning Ranch.
Page 14 of Appendix E, Sunset Ridge Park Draft EIR states:
The 3.64 acres of disturbed Encelia scrub is regularly mowed for fuel
modification and weed abatement purposes and contains a high percentage of
non-native weeds; therefore, it is not considered special status.
I disagree with this statement and believe that in absence of the routine mowing, the
areas identified as “Disturbed Encelia Scrub” would become dense stands of robust,
nearly pure, California sunflower. California sunflower is a fast growing shrub and if it
wasn’t mowed it would reach heights of two to three feet over one growing season.
9

Weaver, K.L. 1998. Coastal sage scrub variations of San Diego County and their influence on the
distribution of the California gnatcatcher. Western Birds, Vol. 29: 392-405.
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During my site visits I have seen these areas numerous times and have observed how
closely spaced the mowed individual California sunflower plants are to each other. I
have also reviewed the photographs of fresh growth during the growing season in Robb
Hamilton’s December 10, 2009 memorandum to Janet Johnson Brown, City of Newport
Beach, “Review of Biological Resource Issues, Sunset Ridge Draft EIR” and I have no
doubt that these areas would be dominated by California sunflower suitable for
gnatcatcher foraging and possibly nesting without continued mowing. If the periodic
mowing is legal, this area would not be ESHA, however, if the mowing is not legal, the
area would be ESHA.
The area mapped “Encelia Scrub/Ornamental” by BonTerra, that includes native big
saltbush (Atriplex lentiformis) and the invasive species, pampas grass, and highway
iceplant, is on the slope on the corner of West Coast Highway and Superior Avenue.
The patch of “Encelia Scrub/Ornamental” is between the two patches mapped as
“Encelia Scrub”. The patches of “Encelia Scrub” (Figure 7) and “Encelia
Scrub/Ornamental” (Figure 3) on the slope of the property are within areas where
California gnatcatchers have been observed foraging on several occasions (Figure 30).
Disturbed Mulefat/Goldenbush Scrub
BonTerra mapped 0.48 acres of “disturbed mulefat/goldenbush scrub” which they
describe as co-dominated by mulefat and goldenbush and invaded by myoporum,
highway iceplant, and pampas grass (Figure 3). In addition to the species identified by
BonTerra as inhabiting this area, I have also observed a significant amount of California
sunflower and black mustard. This habitat has a history of California gnatcatcher use
and is within the area I have delineated “ESHA West” (see ESHA discussion below and
Figure 12).
Non-native Grasslands
BonTerra mapped the majority of the project site (6.58 acres) directly north of the
proposed park entry road as non-native grasslands “dominated by a mix of non-native
species including ripgut grass (Bromus diandrus), foxtail chess (Bromus madritensis
ssp. rubens), black mustard, and tocalote” (Figure 3).
This same area was mapped as mixed scrub or scrub/grassland by Glenn Lukos
Associates in 2002 (Figure 5; Glenn Lukos Associates 2002 vegetation map) and as a
mix of non-native grassland, disturbed goldenbush scrub, and invasive/ornamental in
2008 (Figure 6; Exhibit 9, Glenn Lukos Associates, August 2008, Draft Biological
Technical Report for Newport Banning Ranch). In the DEIR BonTerra makes the
following statement about the site grasslands, as well as the ruderal, ornamental, and
disturbed areas:
These areas generally have low biological value because they are composed of
unvegetated areas or are vegetated with non-native species. These areas
generally provide limited habitat for native plant and wildlife species although
they may occasionally be used by native species. Therefore, impacts on these
areas would not be considered significant, and no mitigation would be required.
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While the grassland areas are clearly disturbed in that they are regularly mowed and
dominated by non-native European annual grasses, I do not agree with BonTerra’s
assessment that they have low biological value and provide limited habitat for native
plant and wildlife species. If these areas were not mowed I believe they would transition
into a more mixed scrub/ grassland habitat that would support higher biodiversity
including numerous native plants and animals. However, currently the non-native
grasslands provide dwelling habitat for burrowing animals and significant foraging
habitat for numerous species including mammals, birds, and reptiles. Robb Hamilton
reported seeing large numbers of grasslands bird species in just two visits: “two Redtailed Hawks, an American Kestrel, 14 Killdeers, 25 American Pipits, 70 Western
Meadowlarks, 100 Mourning Doves, and 100 House Finches (minimum estimates
provided for the last four species)”10. The non-native grasslands are important raptor
foraging habitat and suitable habitat for burrowing owls, a sensitive species that has
been documented nearby in similar habitat (see below, Figure 32). CDFG under CEQA
recommends 0.5 ac of preservation for every 1.0 ac of non-native grassland impacted to
provide raptor foraging opportunities.
Ruderal and Ornamental Areas
BonTerra maps a total of 7.75 acres as “Ruderal” and a total of 3.19 acres as
“Ornamental” (Figure 3). The ruderal areas are described by BonTerra as dominated by
black mustard and tocalote. They also state that:
They consist of areas that have been previously disturbed and now consist
primarily of non-native vegetation that is well adapted to disturbed conditions and
high nitrogen soils. The ruderal vegetation that covers most of the park portion of
the Project site appears to be periodically mowed.
I believe that in the absence of disturbance (including mowing) ruderal areas would
become a mixture of grassland and scrub that would slowly transition from an area
dominated by non-natives to an area dominated by natives.
BonTerra describes the areas they mapped as “ornamental” as dominated by a mix of
invasive species including highway iceplant, myoporum, pampas grass, and castor
bean; this is consistent with my observations of the site.
Wetlands
There are several areas on the slope along Superior Drive with water seeps. Several of
the plants associated with these seeps are wetland species including narrowleaf cattail
(Typha angustifolia), spike-rush (Eleocharis sp.) growing in mud and standing water,
spike bentgrass (Agrostis exarata), rabbitfoot grass (Polypogon monspeliensis), marsh
fleabane (Pluchea odorata), and seaside heliotrope (Heliotropium curassavicum). In
addition, Mediterranean tamarisk (Tamarix ramosissima), a non-native species with
10

Hamilton, R. (Hamilton Biological). December 10, 2009. Review of Biological Resource Issues, Sunset
Ridge Draft EIR. Memorandum from Hamilton Biological to Janet Johnson Brown, City of
Newport Beach.
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wetland plant status, also occurs in this area. Pampas grass, another non-native
species, is abundant in this area. While the federal government has yet to assign
pampas grass a wetland indicator status, this species grows in damp soils along river
margins in its native range in South America11. In coastal California it is an insidious
invader colonizing disturbed areas including moist slopes in urban centers. Robb
Hamilton reports that examination of 82 records of Pampas Grass in California showed
that 32 percent were from wetlands12. Upon my request, BonTerra mapped in detail the
slope along the southern perimeter of the proposed park site (Figure 7; BonTerra
Exhibit 2, Detailed vegetation types and other areas). The wetland seeps occur in the
areas mapped “Cattail” and “Tamarisk” and within some of the areas mapped “Pampas
Grass”.
In many areas the soils in these moist areas have a salt crust and/or what appear to be
oxidation stains. BonTerra dug two soil pits in the seep areas and in both cases found
hydric soils (Figure 8; BonTerra Exhibit 1, Detailed vegetation types and other areas,
soil sample sites). BonTerra has maintained that the seep areas are not wetlands for
numerous reasons including their determination that the water source is artificial13, the
presence of non-native species, and that the seeps are “small areas of low
function/value hydrophytic vegetation”.
I disagree with this conclusion. In fact, the small seeps and surroundings supporting a
preponderance of hydrophytic plants, or hydric soils, or wetland hydrology meet the
definition of wetlands in the Coastal act and the Commission’s regulations. Whether or
not wetland plants are non-native, or wetlands are degraded, or residential development
contributes to wetland hydrology is not germane. Although the City’s biological
consultant, BonTerra, erroneously concluded that the slope seeps are not wetlands, the
City revised the park plans to avoid these areas.
Vernal Pools
The Banning Ranch Conservancy has alleged that four vernal pools exist on the
proposed park site at the fill area to the north of the access road, and states that these
pools could contain the endangered San Diego Fairy Shrimp. They submitted a
powerpoint presentation titled “Complete Banning Ranch Mesa Vernal Pools/Wetlands
First Edition 6-7-11” on June 30, 2011 in which they assign the potential vernal pools
numbers “34”, “35”, “36”, and “39” (Figure 9, BonTerra Exhibit 2, BRC Features 34, 35,
36, and 39). In response to the vernal pool allegation, BonTerra consulting biologist
Allison Rudalevige revisited these areas along with BonTerra consulting biologist Jeff
Crain and Glenn Lukos Associates biologist Tony Bomkamp. They observed three
11

Connor, H.E. and D. Charlesworth. 1989. Genetics of male-sterility in gynodioecious Cortaderia
(Gramineae). Heredity, Vol. 63: 373–382.
12
Hamilton, R. (December 10, 2009) op. cit.
13
Leighton Consulting’s geotech report, found in the project DEIR states that “Our exploration showed
that the site is underlain by marine terrace deposits over bedrock. The subsurface materials at the site
were found to consist of medium dense to dense silty sand and stiff to very stiff clay. Groundwater was
encountered within two of our borings during our exploration. Seepage was noted within all borings along
a sand and clay layer interface. The seepage was very likely generated from surface runoffs within the
site and from the residential developments north of the site”.
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areas of cracked soil, a potential indicator of ponding water, but state that “it is clear that
none of the four features are vernal pools as all of the features lack vernal pool indicator
plant species and all of the features occur on previously graded areas and exhibit a
predominance of upland plant species.” They conclude that “Therefore, due to the lack
of plant species characteristic of vernal pools, lack of sustained/observable ponding
over multiple years of surveys onsite, the project site does not contain vernal pools.14”
Regarding the Banning Ranch Conservancy’s powerpoint presentation BonTerra states
“The BRC PowerPoint does not utilize any appropriate vernal pool identification protocol
for this resource issue, as it does not document ponding duration, soil types present,
plant indicator species, invertebrate activity, and other necessary parameters.15”
I requested to visit the site with USFWS vernal pool experts to examine these areas but
to date that request has not been fulfilled by the City or Newport Banning Ranch. In the
absence of an onsite survey, I requested that USFWS review the powerpoint submitted
by the Banning Ranch Conservancy. Christine Medak, USFWS biologist, provided a
detailed review via an email sent to me on September 13, 2011 (Appendix 1) and
concluded the following:
After reviewing the available information we conclude that all four areas (VP 34,
35, 36, and 39) could potentially support San Diego fairy shrimp if ponding
sufficient to support the species happens at a time when cysts are present.
Extensive vernal pool habitat once occurred on the coastal plain of Los Angeles
and Orange counties (Mattoni and Longcore 1997) and soils over the majority of
Banning Ranch are likely suitable. However, the probability that ponding will be
adequate to support the species is low in VP 34, 35, and 36 because the "pools"
are located in a drainage and hydrological processes (including erosion and
water flow) are not currently impeded by substantial alterations in the natural
topography. In the absence of maintenance these ponds are unlikely to persist
or to support the species over time. Vernal pool 39 has a higher probability of
supporting the species because fill deposited in the drainage is likely contributing
to longer periods of ponding. The rings of vegetation around the pool are
another indication that ponding may occur at a freqency [sic] and for a length of
time sufficient to support San Diego fairy shrimp. In the absence of maintenance
we expect VP 39 will continue to pond (and pond for longer periods over time as
silts collect in basin), unless the roadway fill is removed. To ensure the proposed
project does not result in unintended impacts to listed species, we recommend
protocol surveys for San Diego fairy shrimp are conducted in VP 39 prior to filling
the pool.
I have reviewed BonTerra’s vernal pool analyses and the Banning Ranch Conservancy
powerpoint. I find that both are inconclusive regarding the existence or non-existence of
vernal pools. Comprehensive vernal pool protocol surveys require two full wet season
14

Johnston, A.M. (BonTerra Consulting). September 9, 2011. Supplemental Biological Resource
Information for the Sunset Ridge Park Project. Letter to Michael Sinacori, Public Works
Department, City of Newport Beach.
15
Ibid.
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surveys done within a 5-year period or two consecutive seasons of one full wet season
survey and one dry season survey (or one dry season survey and one full wet season
survey). In addition, as BonTerra points out, appropriate vernal pool identification
protocol includes documentation of ponding duration, identification of soil types and
plant species present, invertebrate activity, and other necessary parameters. Neither
BonTerra nor the Banning Ranch Conservancy have submitted the full complement of
information necessary to make a firm conclusion regarding the existence or not of
vernal pools on the proposed Sunset Ridge Park site. It is important to point out that
vernal pools are a special type of wetland that are especially valuable because of the
rare and unique species that they support. However, regardless of whether
presumptive wetlands are vernal pools, they are protected under the Coastal Act. Given
the lack of information and considering the review and conclusions of the USFWS, I
recommend that a technical wetland delineation be conducted and that vernal pool
protocol surveys be required on all four purported vernal pools.

California Gnatcatcher
Coastal sage scrub in southern California provides habitat for about 100 rare species,
many of which are also endemic to limited geographic regions16. One such species is
the coastal California gnatcatcher (Polioptila californica). The California gnatcatcher is
an obligate, year-round resident of coastal sage scrub communities17. California
gnatcatchers typically live a total of 4 to 6 years. They primarily feed on insects, which
are eaten directly off coastal scrub and other vegetation. California gnatcatchers range
from Baja California north to Ventura and San Bernadino Counties in southern
California. Gnatcatchers in southern California preferentially nest and feed in coastal
scrub vegetation on mesas and gentle slopes that are characterized by varying
abundances of California sagebrush, California sunflower; and California buckwheat18.
Gnatcatcher densities in northern San Diego County were found to be highest in areas
where California encelia and California buckwheat were co-dominant with sagebrush19.
Where these species are in low abundance, California gnatcatchers will forage on other
species, including some non-natives such as black mustard20. They also use grassland,
chaparral, and riparian habitats in proximity to sage scrub for dispersal and foraging21.
In the last 60 years extensive southern California suburban sprawl has reduced and
fragmented coastal scrub habitats, resulting in a significant decline in California
gnatcatcher populations. In addition, the majority of remaining coastal scrub habitats
16

Westman, W.E. 1981. Diversity relations and succession in Californian coastal sage scrub. Ecology,
Vol. 62: 170-184
17
Atwood, J.L. and D.R. Bontrager. 2001. California Gnatcatcher (Polioptila californica). In The Birds of
North America, No. 574 (A. Poole and F. Gill, eds.). The Birds of North America, Inc.
Philadelphia, PA.
18
Ibid.
19
Weaver (1998) op. cit.
20
Dixon, J. Dec. 18, 2002. ESHA Determination for the Marblehead Property. Memorandum to Karl
Schwing
21
Ibid.
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are disturbed to a greater or lesser extent by non-native and invasive plant species. In
response to the drop in gnatcatcher numbers in southern California due to the habitat
loss and fragmentation resulting from urban and agricultural development, the
northernmost subspecies (Polioptila californica californica) was listed as federally
threatened in 199322. The California gnatcatcher is also a California Species of Special
Concern. Loss of gnatcatcher coastal scrub habitat in southern California is estimated
to be 70 to 90 percent23,24 and, in 1999, the United States Fish and Wildlife Service
(USFWS), estimated the number of gnatcatcher breeding pairs in Los Angeles, Orange
and San Diego Counties at only 144, 643, and 1,917, respectively25. Fragmented
habitats have reduced biological integrity due to the increased potential for human
disturbance. An increase in recreational use of habitats, fire frequency, trash dumping,
air pollution, invasive species, predators, cowbird parasitism, domestic pets, herbicides
and pesticides, and night lighting are directly associated with development and can
have adverse impacts on the quality of gnatcatcher habitat.
In 2007, the USFWS identified and mapped critical gnatcatcher habitat in southern
California26. In determining areas to designate they “consider the physical and
biological features (primary constituent elements (PCEs)), that are essential to the
conservation of the species”. Primary constituent elements define the actual extent of
habitats that contribute to the primary biological needs of foraging, nesting, rearing of
young, intra-specific communication, roosting, dispersal, genetic exchange, or
sheltering. Primary constituent elements for California gnatcatcher critical habitat
include not only intact sage scrub habitats, but also “non-sage scrub habitats such as
chaparral, grassland, riparian areas, in proximity to sage scrub habitats that provide
space for dispersal, foraging, and nesting.” The USFWS defines sage scrub as a broad
category of vegetation that includes coastal sage scrub, coastal bluff scrub, and
maritime succulent scrub in their extensive list of the various sage scrub plant
communities. The USFWS designated all of the City’s property and all of Newport
Banning Ranch as critical habitat for California gnatcatchers in 200727 (Figure 10;
California Gnatcathcer Critical Habitat Unit Map). In designating this block of land as
critical habitat, USFWS noted that the area was occupied by gnatcatchers at the time of
listing and at the time of designation of critical habitat and the area “contains all the
features essential to the conservation of the coastal California gnatcatcher.”28 This
22

Department of the Interior, Fish and Wildlife Service, 50 cfr part 17, RIN 1018–AV38, Endangered and
threatened wildlife and plants; Notice of determination to retain the threatened status for the
coastal California gnatcatcher under the endangered species act. Federal Register 60:72069.
(March 1993).
23
Westman (1981) op. cit.
24
Michael Brandman Associates. 1991. Unpubl. Report. A rangewide assessment of the California
Gnatcacher (Polioptila californica). Prepared for Building Industry Assoc. of Southern California;
July 23.
25
Department of the Interior, Fish and Wildlife Service, 50 cfr part 17, RIN 1018–AV38, Endangered and
threatened wildlife and plants; Revised designation of critical habitat for the Coastal California
Gnatcatcher (Polioptila californica californica). 50; Federal Register 72:72069. (December 19,
2007).
26
Ibid.
27
Ibid. See also Exhibit 13, Banning Ranch DEIR.
28
USFWS (Dec. 19, 2007) op. cit.
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block of land is the only immediately coastal land mapped as critical gnatcatcher habitat
in Unit 7 in Orange County (Figure 11; USFWS Federal Register Vol. 72, No. 243).
USFWS pointed out in the final rule that the critical habitats in northern Orange County
“may require special management considerations or protection to minimize impacts
associated with habitat type conversion and degradation occurring in conjunction with
urban and agricultural development.” It is important to note that specific observations of
gnatcatchers within any particular area are not necessary in order to conclude that the
area is “occupied” by gnatcatchers. If gnatcatcher foraging or nesting is observed in the
general proximity of a site, it is considered “occupied.” Therefore, based on the many
observations of gnatcatcher use, the USFWS concluded that all of the City property and
Newport Banning Ranch is occupied by coastal California gnatcatchers.
California gnatcatcher breeding season territories range in size from less than 2.5 acres
to 25 acres29,30, with a mean territory size generally greater for inland populations than
coastal populations31. Nesting territories typically have greater than 50 percent shrub
cover and an average shrub height that exceeds 2.3 ft; nests are most often at 3 feet
above the ground32. The relative density of shrub cover influences gnatcatcher territory
size, with territory size increasing as shrub cover decreases presumably as a result of
limited resources. In a 1989 to 1992 study of two sites in San Diego County, breeding
season territories averaged 20 acres; non-breeding season territories were larger33. In
studies by Bontrager (1991)34 and Preston et al. (1998)35, territory size during the nonbreeding season increased 82 percent and 78 percent, respectively. Increase in nonbreeding season territory size is thought to serve two purposes; to allow gnatcatchers to
acquire more habitat resources and to obtain information about potential mates.
California gnatcatchers are known to occupy (i.e., to breed, nest, and forage in) year
round various locations of coastal scrub habitat on the city’s property and Newport
Banning Ranch. Numerous gnatcatcher surveys have been conducted on Newport
Banning Ranch; only one survey has been conducted on the city property. The USFWS
California gnatcatcher survey protocols, published in 1997, require a minimum of six or
more surveys covering all potentially occupied habitat areas during the gnatcatcher
breeding season which extends from March 15 to June 3036,37. All surveys must take
29

Atwood, J.L., S.H. Tsai, C.H. Reynolds, J.C. Luttrell, and M.R. Fugagli. 1998. Factors affecting
estimates of California Gnatcatcher territory size. Western Birds, Vol. 29: 269-279.
30
Preston, K.L., P.J. Mock, M.A. Grishaver, E.A. Bailey, and D.F. King. 1998. Calfornia Gnatcatcher
territorial behavior. Western Birds, Vol. 29: 242-257.
31
Ibid.
32
Beyers, J.L. and W.O. Wirtz. 1997. Vegetative characteristics of coastal sage scrub sites used by
California gnatcatchers: Implications for management in a fire-prone ecosystem. In Greenlee, J.
M. (ed.), Proceedings: First conferenc on fire effects on rare and endangered species and
habitats, Coeur d’Alene, Idaho, November 1995. International Association of Wildland Fire,
Fairfield, Washington. pp. 81-89.
33
Atwood and Bontrager (2001) op. cit.
34
Bontrager, D.R. 1991. Unpublished Report: Habitat requirements, home range and breeding biology
of the California Gnatcatcher (Polioptila californica) in south Orange County. Prepared for Santa
Margarita Co., Rancho Santa Margarita, CA; April.
35
Preston et. al. (1998) op. cit.
36
U.S. Fish and Wildlife (USFWS). 1997a (February 28). Coastal California Gnatcatcher (Polioptila
californica californica) Presence/Absence Survey Protocol. Washington, D.C.:USFWS.
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place during the morning hours and no more than 80 acres of suitable habitat may be
surveyed per visit. Typically gnatcatcher survey reports include a compilation of
gnatcatcher observations (dot/point locations) in the form of a map of gnatcatcher
breeding pair use areas (breeding territories).
The gnatcatcher survey data for the southeast corner of Newport Banning Ranch, made
available to us from Newport Banning Ranch, City of Newport Beach, and Newport
Banning Ranch Conservancy (via USFWS), includes the following: gnatcatcher use
areas and gnatcatcher observations collected by LSA from 1992 through 1994,
gnatcatcher use areas collected by LSA in 1995 and 1996, gnatcatcher use areas and
gnatcatcher observations collected by PCR in 1997, gnatcatcher observations collected
by PCR in 1998, gnatcatcher use areas in 2000 (collector unknown, we believe it may
have been PCR), gnatcatcher observations collected by GLA in 2002, 2006, and 2007,
and gnatcatcher observations collected by BonTerra in 2009. For some years we have
the reports associated with the data maps (1994 - 1996, 2002, 2006, 2007, and 2009 )
and for other years we do not (1992, 1993, 1997, 1998, and 2000).
We also have breeding season and non-breeding season gnatcatcher observations
collected by Robb Hamilton in 2009 and 201038. Mr. Hamilton was one of the biologists
who collected gnatcatcher data for LSA in the early 1990’s. Mr. Hamilton currently runs
his own environmental consulting firm, Hamilton Biological, and holds a permit to
conduct gnatcatcher presence/absence surveys (No. TE-799557).
The Newport Banning Ranch gnatcatcher survey efforts (number of days per annual
survey), methodology (timing, areal coverage, etc.), and data presentation vary among
the biological consulting firms. LSA surveyed for nine days in 1992, three in 1993, and
four each from 1994 through 1996. Regarding the presentation of their data LSA states
that:
Each year of the LSA surveys, composite maps were prepared that showed the
distribution of approximate gnatcatcher territory boundaries at NBR. …The
composite territories thus identified generally represented the most conservative
polygons possible that combined all observation points. Notions of what might
constitute gnatcatcher habitat were put aside; only those areas where
gnatcatchers were observed were mapped. However, because polygons were
mapped by combining all outlying observation points, on a finer scale many
areas within polygons never were actually used by gnatcatchers. Most of the
polygons depicted include suitable habitat as well as unused pockets (e.g., ice
plant, barren of developed areas), and the territory maps do not distinguish

37

U.S. Fish and Wildlife (USFWS). 1997b (July 28). Coastal California Gnatcatcher (Polioptila californica
californica) Presence/Absence Survey Protocol. Washington, D.C.:USFWS.
38
Mr. Hamilton did not have access to Newport Banning Ranch so his observations are limited to those
areas of the southeastern corner of Newport Banning Ranch that he could survey from the property
boundary.
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suitable habitat from unsuitable habitat such as solid ice plant, roads, and
structures.39
PCR conducted surveys in 1997, 1998, and 200040. We do not have any information
regarding these surveys other than the survey maps.
Glenn Lukos Associates and BonTerra present gnatcatcher sightings for individuals and
breeding pairs as dot/point observations on their annual survey maps. We asked Glenn
Lukos Associates to interpret their dot/point observations and they said they represent
an interpolation of a few to multiple individual gnatcatchers and/or a gnatcatcher pair
within a use area (pers. comm. Tony Bomkamp, January 3, 2011). We asked
BonTerra the same question and they said their dot/point observations were their best
approximation or estimation of the center point of observed gnatcatcher activity (pers.
comm. Ann Johnston, December 15, 2010).
The only protocol gnatcatcher survey that was performed specifically for the proposed
Sunset Ridge Park site was the 2009 survey conducted by BonTerra. Since that time
numerous gnatcatcher sightings have occurred on the site including those of Robb
Hamilton discussed above (Figure 30). In addition to Mr. Hamilton’s gnatcatcher
observations, Christine Medak, USFWS biologist, and Andrew Willis, CCC Enforcement
Analyst, have observed gnatcatchers on several occasions in the location identified on
the emails and maps attached here (Appendix 2).
The USFWS California gnatcatcher survey protocols require a minimum of six surveys
conducted in the morning during the gnatcatcher breeding season. Surveys conducted
in the early ‘90’s did not always meet the six-day minimum, however, they did take
place in the morning during the breeding season. We are assuming that surveys
conducted from 1997 on followed the USFWS gnatcatcher survey protocols. We are
also assuming that gnatcatcher survey data presented as dot/point observations have
associated use polygons subject to gnatcatcher habitat requirements. Our conclusions
are based on the data we have and our assumptions regarding these data. The
gnatcatcher survey results are reported below in the ESHA discussions. The details of
the observations are not critical, because it is clear that any suitable gnatcatcher habitat
on the City property and on Newport Banning Ranch must be considered “occupied.”

ESHA Delineation
Areas of coastal scrub habitat with significant gnatcatcher use perform an important
ecosystem function, are increasingly rare, and are easily disturbed and therefore meet
the definition of ESHA under the Coastal Act and the City of Newport LUP.
39

Quote from December 9, 2010 “California Gnatcatcher Issues at the Sunset Ridge Park/Newport
Banning Ranch Site” letter to Mick Sinacori, City of Newport Beach, Department of Public Works from Art
Homrighausen and Richard Erickson of LSA
40
The 2000 gnatcatcher use map is unlabeled and therefore, while the format suggests it was made by
PCR, we can not be sure who created the exhibit.
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In general, relatively pristine coastal sage scrub, scrub vegetation with significant
coastal California gnatcatcher use, and appropriate gnatcatcher habitat in “occupied”
areas41 are increasingly rare in coastal California and meet the definition of ESHA.
However, all ESHA determinations are based on an analysis of site-specific conditions.
Since the entire Newport Banning Ranch and City property have been identified by the
USFWS as California gnatcatcher critical habitat the determination of ESHA is
appropriately based on both observations of gnatcatcher use, which is assumed in
“occupied” areas, and on the presence of vegetation that constitutes suitable habitat.
I applied the following criteria in determining what areas of the proposed park site rose
to the level of ESHA:
1. Areas occupied by California gnatcatchers (the entire site), and
2. Areas supporting habitat suitable for gnatcatchers, and
3. Unfragmented patches of suitable gnatcatcher habitat of substantial size – not
small, isolated, fragmented patches, and
4. Areas supporting other rare species or rare vegetation communities.
In addition to the gnatcatcher habitat ESHA, the proposed Sunset Ridge Park site
supports several wetland seep areas as discussed above. Opponents of the project
allege that the proposed park site supports several vernal pools that will be impacted by
the project footprint. While the project consultant maintains that these areas are not
vernal pools, technical wetland delineations and vernal pool fairy shrimp protocol
surveys must be performed in order to accurately identify the status of these areas.
ESHA Determination
I delineated two areas of ESHA within the footprint of the proposed Sunset Ridge Park.
These areas consist of habitat that supports the federally threatened California
gnatcatcher. One area, “ESHA West”, is west of the proposed entrance road. The
other area, “ESHA East”, is east of the proposed entrance road (Figure 12).
I reviewed all the vegetation and ESHA mapping that has been performed on the
Newport Banning Ranch portion of the project site and for the City’s property. Four
vegetation maps and one ESHA map are available for the southeast corner of Newport
Banning Ranch: vegetation maps created by LSA, PCR Services, and Glenn Lukos
Associates and a vegetation and ESHA map created as part of the Newport Banning
Ranch Technical Appendices42 by Glenn Lukos Associates. In addition, the City’s
consultant, BonTerra, mapped vegetation on the City’s property.
41

An area is considered “occupied” by gnatcatchers if they have been observed nearby in easy flight
distance regardless of whether gnatcatchers have been observed to use a particular plot of ground.
42
Glenn Lukos Associates, Inc. August 2008. Draft Biological Technical Report for the Newport Banning
Ranch.
This document is a part of the “Banning Ranch, Planned Community Development Plan, Technical
Appendices Volume II” that was posted on the City of Newport Beach website and downloaded in August
2009; it has since been removed from the City’s website. While the report text is marked draft, the
exhibits and appendices are not. Given that the vegetation (Exhibit 9) and ESHA (Exhibit 12) exhibits
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In 1991 LSA mapped various habitat types including coastal bluff scrub on the
southeast corner of Newport Banning Ranch (Figure 13; Figure 1, LSA December 9,
2010 letter). In 1998 PCR Services mapped coastal sage scrub habitat on the
southeast corner of Newport Banning Ranch (Figure 14; Exhibit 9, Glenn Lukos
Associates, August 26, 2010 memorandum). In 2002 Glenn Lukos Associates mapped
“bluff scrub or succulent scrub” in several areas on the southeast corner of Newport
Banning Ranch (Figure 15; Exhibit 2, Glenn Lukos Associates, West Newport Oil
Property 2002 Gnatcatcher surveys). The 2008 Glenn Lukos Associates vegetation map
(Figure 6 and 16; Exhibit 9, Glenn Lukos Associates. August 2008. Draft Biological
Technical Report for the Newport Banning Ranch) identifies several native plant
communities including maritime succulent scrub, disturbed encelia scrub, disturbed
mule-fat scrub, goldenbush scrub, and disturbed goldenbush scrub on the southeast
corner of Newport Banning Ranch. The ESHA map (Figure 17; Exhibit 12, Glenn Lukos
Associates. August 2008. Draft Biological Technical Report for the Newport Banning
Ranch) identifies two areas of ESHA: maritime succulent scrub and disturbed encelia
scrub on the southeast corner of Newport Banning Ranch. In 2009 and in greater detail
in 2011, BonTerra mapped the vegetation on the City’s property as discussed above.
Based on the historical and current vegetation and ESHA maps, the site proposed for
Sunset Ridge Park supports a significant cover of coastal scrub vegetation, much of it
suitable for California gnatcatchers. There are areas of coastal bluff and maritime
succulent scrub that rise to the level of ESHA whether or not they support gnatcatchers
due to the rarity of these habitat types. It happens that in the case of the proposed park
property, the mapped coastal bluff and maritime succulent scrub habitats are within the
boundaries of ESHA West and/or ESHA East (Figure 12) because they also have a
history of gnatcatcher use.
ESHA West
Between 1992 and 2009 gnatcatchers have been documented during eight surveys on
the western boundary of the proposed Sunset Ridge Park project (Figure 18). In 1992
LSA mapped a gnatcatcher use area and six gnatcatcher observations along the
western boundary of the proposed park property (Figures 19a and 19b; Figure 1,
December 9, 2010 LSA memorandum and from LSA map submitted by the Newport
Banning Ranch Conservancy, respectively). In 1993 LSA mapped a very large
gnatcatcher use area that contains a wide swath of vegetation along the western
boundary of the proposed park (Figure 20; Figure 2, December 9, 2010 LSA
memorandum). In 1994 LSA mapped a large gnatcatcher use area that encompasses a
large amount of habitat along the western boundary of the proposed park (Figures 21a
and 21b; LSA map submitted by the Newport Banning Ranch Conservancy). In 1996,
LSA mapped a gnatcatcher use area about three times the size of the area mapped in
1996 that overlaps all of the 1996 gnatcatcher use area and extends eastward (Figures
portray the expert opinion of Glenn Lukos Associates, Inc., at the time they were developed, we believe it
is appropriate to consider this information, along with other sources, in our ESHA determination. We note
that these data support our ESHA conclusions and we are awaiting the revised analysis, but in the
interim, we continue to note the significance of the data presented in draft form.
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22a and 22b; Figure 5, December 9, 2010 LSA memorandum). In 1998 PCR Services
mapped point observations for two breeding pairs along the western boundary of the
proposed park (Figures 23a and 23b; Glenn Lukos Associates map submitted by the
Newport Banning Ranch Conservancy).
In 2000 a gnatcatcher use area was mapped that covers a small area adjacent to the
western boundary of the proposed park (Figure 24; Gnatcatcher use map I believe was
created by PCR that was submitted by the Newport Banning Ranch Conservancy). In
2002 two breeding pairs were mapped in the same general location as the use area that
was mapped in 2000 (Figures 25a; Exhibit 3, September 24, 2009 Glenn Lukos
Associates memorandum - and 25b; Exhibit 2, October 14, 2002 Glenn Lukos
Associates memorandum). The City submitted a letter from Glenn Lukos Associates
biologist Tony Bomkamp addressed to Christine Medak on June 14, 2011, that states
that the pair of gnatcatchers within the 0.08 acre patch of California sunflower scrub
was mapped incorrectly and should have been mapped approximately 200 feet west
which would place it in the area I have identified as “ESHA West”. In 2006 and 2007,
gnatcatcher observations for breeding pair and an unpaired male sightings,
respectively, were mapped by Glenn Lukos Associates along the western boundary of
the park in the area mapped as disturbed encelia scrub in the Glenn Lukos Associates
2008 vegetation map and identified as ESHA in the Glenn Lukos Associates 2008
ESHA map (Figures 26 and 27; Exhibit 3, July 19, 2007 Glenn Lukos Associates
memo). In 2009 BonTerra mapped a gnatcatcher breeding pair observation on the
western side of the proposed park in disturbed goldenbush scrub (Figure 28; Exhibit 3b,
July 25, 2009 BonTerra memorandum).
Based on the vegetation and ESHA maps, the vegetation I observed during my site
visits, and the gnatcatcher survey data, I have delineated an area I have labeled “ESHA
West” (Figure 12) on the western boundary of the proposed park that rises to the level
of ESHA because it provides an especially valuable ecosystem service by providing
critical habitat that is utilized by the California gnatcatcher for nesting, breeding,
foraging and dispersal; the critical habitat is also easily disturbed by human activities as
evidenced by bare areas (road), imported fill, and graded areas on the property and
therefore meets the definition of ESHA in the Coastal Act.
ESHA East
A second area of ESHA, “ESHA East”, occurs east of the ESHA West, on the other side
of an access road that serves oil operations on Newport Banning Ranch. Between
1992 and 2009, gnatcatchers have been documented during six surveys in this area
(Figure 18). The ESHA East includes a bluff with slopes that support coastal sage,
coastal bluff, and maritime succulent scrub habitat. In 1993 LSA mapped a very large
gnatcatcher use area that includes the entire bluff area (Figure 20; Figure 2, December
9, 2010 LSA memorandum). In 1996, LSA mapped another very large gnatcatcher use
area that includes most of the bluff area (Figures 18a and 18b; Figure 5, December 9,
2010 LSA memorandum). In 1997 PCR Services mapped a gnatcatcher use area that
covers the entire bluff (Figure 29a; PCR use area map submitted by the Newport
Banning Ranch Conservancy). In 1997 PCR also mapped point observations for two
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breeding pairs; one of the breeding pairs was located on the bluff in maritime succulent
scrub while the second pair was located on a slope above PCH in disturbed California
sunflower scrub (Figures 29c and 29b; Glenn Lukos Associates map submitted by the
Newport Banning Ranch Conservancy). PCR Services conducted another survey in
1998 and mapped an observation of a gnatcatcher pair in maritime succulent scrub on
the bluff (Figures 23a and 23b; Glenn Lukos Associates map submitted by the Newport
Banning Ranch Conservancy).
In 2000, a gnatcatcher use area was mapped on the bluff (Figure 24; Gnatcatcher use
map I believe was created by PCR that was submitted by the Newport Banning Ranch
Conservancy). In 2006 Glenn Lukos Associates mapped a gnatcatcher breeding pair
observation on the bluff in maritime succulent scrub (Figure 26; Exhibit 3 July 26 2006
Glenn Lukos Associates memorandum). In addition to Newport Banning Ranch’s and
the City of Newport Beach’s biological consultant’s surveys, Mr. Hamilton mapped
gnatcatcher use areas in 2009 and 2010. He mapped two gnatcatcher pair use areas
outside the breeding season on November 4, 2009; one in the disturbed California
sunflower scrub above PCH and one to the northeast in mulefat near the proposed
parking lot (Figure 30; Figure 8, December 11, 2010 Hamilton Biological
letter). Mr. Hamilton also mapped a gnatcatcher male use area during the breeding
season above PCH in the disturbed California sunflower scrub on June 3, 2010 (Figure
30; Figure 8, December 11, 2010 Hamilton Biological letter). Mr. Hamilton’s 2009
gnatcatcher observations indicate that the area around the disturbed area identified as
the southeast polygon in the NOV continues to be utilized by gnatcatchers outside the
breeding season. Between 1993 and 2009, seven gnatcatcher use areas and four
dot/point gnatcatcher observations were mapped (Figure 18). I believe that had
gnatcatcher use areas been mapped for the gnatcatcher observations, they would
overlap most of the area I have mapped as ESHA east. I base this on the documented
minimum gnatcatcher breeding territory size (2.5 acres)43,44 (Figure 31).
Based on the vegetation and ESHA maps; the vegetation I observed during my site
visits, and the gnatcatcher survey data, I have delineated an area of ESHA that I call
“ESHA East” (Figure 12). From the extensive history of gnatcatcher survey data it is
clear that the disturbed coastal sage, coastal bluff, and maritime succulent scrub within
the area provide an especially valuable ecosystem service by furnishing critical habitat
utilized by the California gnatcatcher for nesting, breeding, foraging, and dispersal; the
critical habitat is also easily disturbed by human activities, as evidenced by bare areas
(road), imported fill, and graded areas, and therefore meets the definition of ESHA in
the Coastal Act.

Buffers
There are several areas where the proposed park development, including the entrance
road, parking lot, and children’s playground, is designed near the west and east
43
44

Atwood et al. (1998) op. cit.
Preston et. al. (1998) op. cit.

20

5-10-168, Exhibit 12
20 of 72

J. Engel memo re Sunset Ridge Park ESHA, Buffers, and Other Considerations

Sept. 22, 2011

gnatcatcher habitat ESHA areas. From the time the Commission began recognizing
coastal scrub habitat occupied by gnatcatchers as ESHA, several of our past permit
actions have required 100 foot buffers between gnatcatcher ESHA and development to
adequately protect gnatcatchers and their habitat from human disturbance. The entire
site of the proposed Sunset Ridge Park is gnatcatcher critical habitat and therefore
protective ESHA buffers are essential. I recommend 100 foot buffers between the
parking lot and the children’s playground to adequately protect gnatcatchers from
human disturbance. I believe however, that a 50 foot minimum buffer between the park
entrance road and gnatcatcher ESHA is adequate to protect gnatcatchers for several
reasons. The park entrance road is located in a canyon with slopes on either side
which enable gnatcatchers to fly over it with ease. Studies have shown that the
California gnatcatcher can become accustomed to some disturbance by vehicles. That
disturbance is best accommodated in situations where the bird can easily fly over the
disturbed area (i.e. narrow roads), and where there is appropriate habitat immediately
on either side of the road. Car trip estimates for the park are 173 per day which is a low
impact traffic pattern; the use intensity of the road will be comparatively less than with
most other types of development (e.g. housing, commercial, etc.). This low level of
impact is a key factor in my determination that reducing the buffer from 100 feet to 50
feet along the entrance road is acceptable in this particular case. If the anticipated
traffic estimates were larger, or were to increase, I believe that this would constitute a
significant impact on the gnatcatcher habitat and a reduction to a 50 foot buffer along
the proposed park entrance road would no longer be appropriate. Thus, it is critical
that the road remain just that, a park entrance road as planned and nothing more.
Development of the park entrance road will further fragment the two patches of ESHA
on the Sunset Ridge Park site. Restoring the existing ESHA to higher quality coastal
sage scrub and vegetating the buffers, which currently consist of bare dirt or ruderal
habitat, with coastal sage scrub species, provides improved and new suitable
gnatcatcher habitat that to some degree offsets any loss in connectivity between the two
ESHA areas.
My 50 foot buffer recommendation for the road is contingent on the entirety of all the
buffers and the adjoining ESHA being re-vegetated or restored to high quality coastal
scrub habitat specifically designed to be attractive to gnatcatchers. This will help
minimize habitat fragmentation caused by the development. Small habitat fragments
can only support small populations of plants and animals and small populations are
more vulnerable to extinction. Minor fluctuations in resources, climate, or other factors
that would be trivial in large populations can be catastrophic in small, isolated
populations. Habitat fragmentation is an important cause of species extinction45 and
given the importance of the proposed park site to the survival of California gnatcatchers,
habitat fragmentation must be avoided to the greatest extent possible.
The park development plans include grading within the buffer along the road which is an
activity the Commission typically does not allow. The only use the Commission typically
45

Rosenzweig, M. L. 1995. Species Diversity in Space and Time. Cambridge University Press,
Cambridge.
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allows in buffers is restoration. However, in this instance, the buffer area along the road
is either bare dirt or highly impacted ruderal vegetation. Therefore, I feel that grading is
acceptable provided the grading does not occur within 20 feet of the ESHA and
provided that after grading is finished the buffer is restored to high quality coastal sage
scrub habitat. To mitigate potential negative impacts on gnatcatchers grading must
occur outside gnatcatcher breeding season and construction noise must be minimized
to the greatest extent possible. During construction, gnatcatcher habitat must be
shielded from sight and sound by 8-foot high, solid 1-inch thick barriers. A biological
monitor must be on site daily during construction to insure that the construction activities
are having no negative impact on gnatcatchers. Immediately following grading the
buffer must be restored to coastal sage scrub suitable for gnatcatchers. Planting high
quality coastal sage scrub in the buffers will be a significant benefit to gnatcatchers and
other species and will increase the effectiveness of the buffers.

Burrowing Owls
BonTerra conducted protocol surveys for burrowing owls and California gnatcatchers
and determined that the only sensitive species that occurs on the project site is the
gnatcatcher. Burrowing Owls (Athene cunicularia hypugaea) are a California Species of
Special Concern that are rare in Orange County due to loss of suitable grasslands to
development, especially near the coast. The Commission considers habitat that
supports burrowing owls ESHA. In January 2008, Glenn Lukos Associates conducted
winter-season surveys for burrowing owls at Newport Banning Ranch and found two in
the ranch’s southern grasslands and a third individual 212 feet to the west (Figure 32;
Exhibit 7 in the 2008 draft biological report prepared by Glenn Lukos Associates for
NBR), outside the Sunset Ridge Park project site, but in habitat similar to that in the
western portion of the park project site. BonTerra downplays the site’s potential value
to the species:
Limited suitable habitat and burrow sites for this species are present on the
Project site. Focused surveys for the burrowing owl were conducted in winter
2008/2009 and in spring/summer 2009; the burrowing owl was not observed.
Therefore, burrowing owl is not expected to occur on the Project site due to lack
of detection during focused surveys. However, there is potential for the burrowing
owl to occasionally occur on the Project site as a migrant or rare winter visitor.
I disagree and find that the project site’s grasslands comprise ideal habitat for burrowing
owls. To ensure that the proposed project does not impact burrowing owls I
recommend that an additional set of protocol burrowing owl surveys be performed
before development in the area is given further consideration.

Coastal Sage Scrub Habitat Creation and Restoration
The Commission’s findings of approval of the LUP amendment (NPB-MAJ-1-06 part b,
July 2006) state that “the siting and design of a park development on the proposed City
22
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property, particularly an active park, must take into account on-site natural resources
and avoid substantial landform alteration…” The findings also note that
…the site currently exists as undisturbed open space and may contain potential
wildlife habitat. The subject site is located directly adjacent to Banning Ranch, a
505-acre undeveloped area known to support a number of sensitive habitat
types, including coastal bluff scrub. There is a potential biological connection
between the two sites that will need to be addressed when specific development
is contemplated at the Caltrans West property…
The Commission further noted that “the developable area of the site may be restricted
by the existence of habitat and associated setbacks/buffers…”
Given the importance of the property to the survival of the federally threatened
California gnatcatcher (Polioptila californica californica) I recommend that all suitable
areas of the property not proposed for formal park development and that are not
currently non-native grassland (except for the area adjacent to the “ESHA East”) be
restored to high quality coastal sage scrub habitat suitable for gnatcatchers. The entire
site has been identified by the USFWS as critical gnatcatcher habitat and is also within
the boundaries of a CDFG NCCP which recognizes the importance of the site for
gnatcatchers. The site is the only immediately coastal critical California gnatcatcher
habitat in Orange County. Three breeding pairs are known to use the property
proposed for the park. The minimum breeding territory for gnatcatchers is 2.5 acres
and when habitat is less than premium breeding territories necessarily increase. In
addition, non-breeding season territories are much larger; by as much as 80 percent.
Furthermore, we have only one year of formal gnatcatcher surveys for the City’s
property and Robb Hamilton, a biologist who holds a permit to survey for gnatcatchers,
has documented gnatcatchers in several areas of the site of the proposed park on
several occasions (Figure 30) and Christine Medak, USFWS biologist and Andrew
Willis, CCC Enforcement Analyst have observed gnatcatchers on the site on several
occasions (Appendix 2).
In order to ensure that three gnatcatcher pairs are able to persist on the site I
recommend that the site be designed to support a minimum of 7.5 acres of high quality
coastal sage scrub. This can be accomplished by creating or restoring to high quality
coastal sage scrub habitat in all suitable areas of the property not proposed for formal
park development and that are not currently non-native grassland, as stated above. In
addition, high quality coastal sage scrub creation and/or restoration must occur in the
ESHA areas, ESHA buffer areas, and all suitable areas adjacent to the ESHA. The
created and restored coastal sage scrub areas will provide habitat for California
gnatcatchers and other species. A habitat maintenance and management plan
designed to ensure that the coastal sage scrub habitat remains healthy and robust in
perpetuity should be developed.
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Non-Native and Invasive Species
Throughout the range of gnatcatchers in southern California, not only are coastal scrub
communities being lost to development at an alarming rate, they are also being type
converted to non-native grassland and other ornamental or ruderal habitats46,47. A
combination of factors is thought to be behind this conversion including competitive
displacement by European annual grasses, increased fire frequency, nitrogen
deposition due to air pollution, high silt, and high pH48. Loss and type conversion of
coastal sage scrub habitats in southern California is another reason that improving and
restoring all the appropriate areas on the proposed Sunset Ridge Park site that are not
slated for formal development is essential.
In addition to loss and type conversion of coastal sage scrub habitats, invasive animals
are also a threat to California gnatcatchers. Invasive ants such as the Argentine ant
(Linepithema humile) can be abundant in landscaped areas and can move up to 1400
feet toward native habitat from an urban or urban/rural boundary49. Irrigation
encourages invasive ants which prefer wetter soil conditions. Argentine ants are
documented predators on gnatcatcher nestlings and their presence can also alter the
native arthropod community by reducing their diversity and abundance50. A number of
measures should be taken to prevent or limit invasive ants including using low-water
use turf and/or artificial turf on all playing fields and playground areas, maintaining
drainage best management practices, maintaining a clean, trash free park, and planting
high quality coastal sage.

Cowbird Parasitism
Brown Headed cowbirds are brood parasites; that is they lay their eggs in the nests of
other birds. Cowbird chicks usually hatch one or two days before the eggs of the host
bird and grow rapidly, giving them a competitive head start. Rapid growth allows the
cowbird chick to out-compete the host's chicks for food and space in the nest so that

46

Allen, E.B., S.A. Eliason, V.J. Marquez, G.P. Schultz, N.K. Storms, C.D. Stylinski, T.A. Zink, and M.F.
Allen. 2000. What are the limits to restoration of coastal sage scrub in southern California? In:
Keeley, J.E., M. Baer-Keeley, and C.J. Fotheringham (Eds.). 2nd Interface Between Ecology and
Land Development in California. U.S. Geological Survey Open File Report 00-62.
47
Allen, E.B. 2004. Restoration of Artemisia Shrublands Invaded by Exotic Annual Bromus: A
comparison between southern California and the Intermountain region. In: Hild, A.L., N.L. Shaw,
S.E. Meyer, D.T. Booth, and E.D. McArthur (Comps.), Seed and Soil Dynamics in Shrubland
Ecosystems: Proceedings: 2002 August 12-16; Laramie, Wyoming. Proceedings RMRS-P-31.
Ogden, U.T. U.S. Department of Agriculture, Forest Service, Rocky Mountain Research Station.
48
Talluto, M.V. and K.N. Suding. 2008. Historical change in coastal sage scrub in southern California,
USA, in relation to fire frequency and air pollution. Landscape Ecology, Vol. 23: 803-815.
49
Suarez, A.V., D.T. Bolger and T.J. Case. 1998. Effects of fragmentation and invasion on native ant
communities in coastal southern California. Ecology, Vol. 79: 2041-2056
50
Bolger, D.T., A.V. Suarez, K.R. Crooks, S.A. Morrison and T.J. Case. 2000. Arthropods in Urban
Habitat Fragments in Southern California: Area, Age, and Edge Effects. Ecological Applications,
Vol. 10(4): 1230-1248.
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host chicks usually perish. In areas where cowbirds have invaded California
gnatcatcher breeding territories, gnatcatcher fitness has decreased51.
Brood parasitism of gnatcatcher nests by cowbirds is a problem encountered in urban
and urban/rural settings. Fast food restaurants, equestrian and livestock facilities, and
large expanses of turf grass associated with developments, schools, and parks all
provide foraging opportunities for cowbirds. The turf covered ball fields proposed for
Sunset Ridge Park adjacent to residential and commercial development including fast
food restaurants is a perfect set-up for a cowbird invasion. I recommend that park
monitoring plans include cowbird monitoring. If cowbirds are found on the park I
recommend immediate implementation of a cowbird trapping program.

Predation
The most common cause of gnatcatcher nest failure is predation which accounts for up
to 66 percent of nest failures in some areas52,53. Predation is more prevalent where
native habitat edges up against urban or urban/rural development. Numerous nest
predators such as raccoons, rats, and skunks thrive along the edges of development
where trash and debris are often accessible. These animals along with domestic pets
may opportunistically prey on gnatcatchers in adjacent habitat. In addition, nestpredator species such as corvids and raptors do well in urban and urban/rural areas.
One way to minimize gnatcatcher predation is to encourage coyote foraging on the
property. Coyotes are known to reduce gnatcatcher predator populations and to
decrease the intensity of gnatcatcher predation54. Property fencing must include
adequate coyote access. If coyote friendly fencing is not used the City will have to
implement a predator monitoring and exclusion program.

In summary, areas of coastal scrub occupied by California gnatcatchers perform an
important ecosystem function, are increasingly rare, and are easily disturbed and
therefore meet the definition of ESHA under the Coastal Act and the City of Newport
LUP. Coastal Bluff Scrub and Maritime Succulent Scrub rise to the level of ESHA,
whether occupied by gnatcatchers or not, because they are identified as rare plant
communities by CDFG. The “ESHA West” and “ESHA East” areas on the proposed
Sunset Ridge Park site meet the definition of ESHA because they support areas of rare
habitat (coastal bluff scrub and maritime succulent scrub) and habitat important to the
federally threatened California gnatcatcher, have a history of gnatcatcher use, and are
51

Smith, J.M.N., T.L. Cook, S.I. Rothstein, S.K. Robinson, and S.G. Sealy. 2000. Ecology and
management of cowbirds and their hosts. University of Texas Press; Austin, Texas.
Braden, G., R. McKernan, and S. Powell. 1997a. Association of within-territory vegetation
characteristics and fitness components of California gnatcatchers. The Auk, Vol. 114: 601-609.
53
Grishaver, M., P. Mock and K. Preston. 1998. Breeding behavior of the California gnatcatcher in
southwestern San Diego County, California. Western Birds, Vol. 29: 299-322.
54
Crooks, K.R. and M.E. Soulé. 1999. Mesopredator release and avifaunal extinctions in a fragmented
system. Nature, Vol. 400: 563-566.
52
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easily disturbed. As I state above, provided the City improves and restores the ESHA
areas, buffers, and other suitable areas not slated for formal park development with high
quality coastal sage scrub in perpetuity, I believe 50-foot buffers are protective of the
gnatcatchers and their habitat. In addition, if the City incorporates the coastal sage
scrub improvement and restoration that I recommend here and takes measures to
prevent non-native and invasive species invasion, cowbird parasitism, and predation, I
believe that development of Sunset Ridge Park will not significantly impact California
gnatcatchers and has the potential to improve the success of gnatcatchers on this site.
This ESHA analysis applies only to the area proposed for development as part of the
proposed Sunset Ridge Park and immediately adjacent areas. It specifically does not
apply to the larger area of Newport Banning Ranch. A similar analysis for the latter area
would include consideration of the presence of wetlands, rare species and habitats,
dispersal opportunities, and potential for habitat fragmentation.
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To "Tony Bomkamp" <tbomkamp@wetlandpermitting.com>
06/15/2011 01:34

PM

cc "'Michael Mohler'" <mohler@brooks-street.com>,"'Basye GL \(George\)
at Aera'"<GLBasye@aeraenergy.com>
Subject Banning Ranch Site Visit

Thank-you for taking the time to walk me through Banning Ranch to see
the extent of mowing on the property. The following is a summary of my
observations on the site, recommendations for avoiding impacts to
gnatcatchers, and suggested revisions to your vegetation mapping to
reflect conditions on the site
The first area we stopped at (east of the apartment housing, north of
territory #2)[LOCATION A ON EXHIBIT 1] was an area not documented
as supporting a gnatcatcher
territory; however, a family group was foraging in the depression,
mapped as disturbed scrub on your vegetation map. Prior to conducting
any mowing through this canyon, additional monitoring for the
gnatcatcher should be conducted in this location to ensure the mowing
is not impacting habitat supporting gnatcatcher foraging.
Next, we took a close look at mowed vegetation in the vicinity of
territories #2 [LOCATION B ON EXHIBIT 2] and #4. It appears a
portion of territory #2 that was mowed at the top of the bluff was
mapped as disturbed scrub on your vegetation map but is actually
primarily iceplant and non-native grasses. Vegetation mapping should
be changed to reflect the actual vegetation community in this area.
The mowing that occurred near territory #4 is consistent with previous
mowing.
The mowed areas appeared to consist of non-native grasses and
other weeds. Therefore, it does not appear that mowing activities
impacted habitats for the gnatcatcher in territories #2 or #4.
The third area we stopped at was located under a power line (north of
territory #5, east of territory #10), in an area not previously
supporting a gnatcatcher pair. This area consisted predominantly of
encelia scrub that was mowed but was growing back. This area was
previously mapped as CSS by PCR in 1997. Your vegetation map should be
changed to reflect the predominantly native scrub vegetation located in
this area.
Finally, we stopped at the vernal pools occupied by SDFS (pools 1, 2,
and 3). The smallest pool was mowed, consistent to prior mowing
patterns. The other two pools were previously flagged to prevent oil
operators from entering the pools. The flagging is almost all gone and
pool #2 to appears to extend outside the limits of old flagging now.
All three pools should be flagged, with a buffer to minimize the
potential for disturbance. We should also discuss options to initiate
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restoration of the pools. Some manual vegetation removal within the
pools may contribute to increasing the quality of habitat in the pools
for SDFS.
I look forward to continuing our discussions of a potential consulation
on oil operations and restoration on the project site.
Christine L. Medak
Fish and Wildlife Biologist
U.S. Fish and Wildlife Service
6010 Hidden Valley Road
Carlsbad, CA 92011
(760) 431-9440 ext. 298
http://www.fws.gov/carlsbad/
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From: Christine_Medak@fws.gov [mailto:Christine_Medak@fws.gov]
Sent: Monday, July 11, 2011 4:13 PM
To: Jonna Engel
Subject: Fw: Banning Ranch Site Visit

Jonna,
These are the recommendations I provided to Tony following our site
Visit on June 14. The following week, I again visited the site with
Mike Mohler, George, Mike Sincacore, Ann Johnston and another biologist
from BonTerra(don't remember his name). While reviewing the potential
revised alignment of the park entryway we again encountered
gnatcatchers east of the apartment complex and north of territory 2 in
a small patch of CSS and willow scrub vegetation. [LOCATION A ON
EXHIBIT 1] It appeared that a male was defending a territory in this
location and was not just foraging in the vicinity. My understanding
was that Mike Mohler was planning to have 2 independent biologists
survey the area to determine how it was being used by the gnatcatchers.
Hope this helps.
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