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ATTACHMENT CC 7
CORRESPONDENCE AND PUBLIC HEARING COMMENTS
The City of Newport Beach has received written correspondence on the Newport Banning
Ranch Project subsequent to the close of the 60-day public review period that was provided
under the California Environmental Quality Act (CEQA) for the Newport Banning Ranch Project
Draft Environmental Impact Report (EIR). Additionally, public comments on the Project have
been made orally to the City of Newport Beach Planning Commission during public hearings
subsequent to the close of the public review period on the Draft EIR. Should the City Council
concur with the Planning Commission’s recommendation for certification of the Newport
Banning Ranch Final EIR, the City Council prior to taking action on the proposed Project
“…shall certify that:
(1)

The final EIR has been completed in compliance with CEQA;

(2)

The final EIR was presented to the decision-making body of the lead
agency, and that the decision-making body reviewed and considered the
information contained in the final EIR prior to approving the project; and

(3)

The final EIR reflects the lead agency’s independent judgment and
analysis”. (CEQA Guidelines §15090)

To assist the City Council in its review of the Final EIR, City staff has provided a compilation of
the correspondence and verbal comments provided to the City at public hearings and have
provided written responses to these comments. Although CEQA does not require the lead
agency to respond to comments received after the end of the public review period (CEQA
§21092(c)), the City Council must take into consideration all information that has been
presented to it and which is made a part of the record before it. Therefore, responses to the
comments which have been presented to the City are provided to demonstrate that substantial
evidence supports the City’s conclusions that the Final EIR meets CEQA’s standards for
adequacy and recirculation of the Draft EIR is not required.
The State CEQA Guidelines Section 15151 defines the standards for adequacy of an
EIR:
An EIR should be prepared with a sufficient degree of analysis to provide
decision makers with information which enables them to make a decision which
intelligently takes account of environmental consequences. An evaluation of the
environmental effects of a proposed project need not be exhaustive, but the
sufficiency of an EIR is to be reviewed in the light of what is reasonably feasible.
Disagreement among experts does not make an EIR inadequate, but the EIR
should summarize the main points of disagreement among the experts. The
courts have looked not for perfection but for adequacy, completeness, and a
good faith effort at full disclosure.
The State CEQA Guidelines Section 15088.5 identifies the criteria whereby an EIR is required
to be recirculated.
(a) A lead agency is required to recirculate an EIR when significant new
information is added to the EIR after public notice is given of the availability of the
draft EIR for public review under Section 15087 but before certification. As used
in this section, the term “information” can include changes in the project or
environmental setting as well as additional data or other information. New
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information added to an EIR is not “significant” unless the EIR is changed in a
way that deprives the public of a meaningful opportunity to comment upon a
substantial adverse environmental effect of the project or a feasible way to
mitigate or avoid such an effect (including a feasible project alternative) that the
project’s proponents have declined to implement. “Significant new information”
requiring recirculation includes, for example, a disclosure showing that:
(1) A new significant environmental impact would result from the project or
from a new mitigation measure proposed to be implemented.
(2) A substantial increase in the severity of an environmental impact would
result unless mitigation measures are adopted that reduce the impact to a
level of insignificance.
(3) A feasible project alternative or mitigation measure considerably different
from others previously analyzed would clearly lessen the environmental
impacts of the project, but the project’s proponents decline to adopt it.
(4) The draft EIR was so fundamentally and basically inadequate and
conclusory in nature that meaningful public review and comment were
precluded. (Mountain Lion Coalition v. Fish and Game Com. (1989) 214
Cal.App.3d 1043)
(b) Recirculation is not required where the new information added to the EIR
merely clarifies or amplifies or makes insignificant modifications in an adequate
EIR….
(e) A decision not to recirculate an EIR must be supported by substantial
evidence in the administrative record.
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MARCH 22, 2012 PLANNING COMMISSION
STAFF REPORT CORRESPONDENCE
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Correspondence Item No. 4a
U.S. Green Building Council, Orange County Chapter
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Correspondence Item No. 4a
U.S. Green Building Council, Orange County Chapter
Lindsey Engels, Executive Director
March 19, 2012
Response 1
The comment is noted; no further response is necessary.
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Correspondence Item No. 4b
Bruce Bartram
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Correspondence Item No. 4b
Bruce Bartram
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Correspondence Item No. 4b
Bruce Bartram
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Correspondence Item No. 4b
Bruce Bartram
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Correspondence Item No. 4b
Bruce Bartram
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Correspondence Item No. 4b
Bruce Bartram
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Correspondence Item No. 4b
Bruce Bartram
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Correspondence Item No. 4b
Bruce Bartram
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Correspondence Item No. 4b
Bruce Bartram
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Correspondence Item No. 4b
Bruce Bartram

15

421

Newport Banning Ranch
Attachment CC 7

Correspondence Item No. 4b
Bruce Bartram
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Correspondence Item No. 4b
Bruce Bartram
No date
Response 1
The information attached was presented during the March 22, 2012 Planning Commission
hearing. It contains excerpts from the City of Newport Beach General Plan, Draft EIR, and
Responses to Comments document. No new information was provided; no further response is
necessary.
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Correspondence Item No. 4c
Rodger Hageman
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Correspondence Item No. 4c
Rodger Hageman
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Correspondence Item No. 4c
Rodger Hageman
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Correspondence Item No. 4c
Rodger Hageman
March 22, 2012
Response 1
The commenter’s opposition to the Project is noted. No further response is necessary.
Response 2
This comment does not raise any environmental issues; however, the ballot measure submitted
to the voters in November 2006 (Measure V) included the Land Use Plan and Land Use Tables
adopted as part of the Land Use Element of the General Plan. These exhibits indentified the
Project site with an alternative land use of a planned community with a maximum of 1,375
residential units, 75,000 square feet of retail commercial, and 75 hotel rooms.
Response 3
After the close of the March 22, 2012 public hearing, Chair Toerge addressed a request of
evidence of notification and Mr. Alford noted the concerns were responded to in the comments
and added that at the time of the publication of the notice, the dates for study sessions and
public hearings were not yet finalized. Mr. Alford affirmed that the notice provided is acceptable.
At the June 21, 2010 Planning Commission public hearing on the Newport Banning Ranch
Project and Final EIR, the Planning Commission reaffirmed its recommendation to the City
Council to certify the Final EIR.
Response 4
This statement by the commenter is incorrect. As stated in the State CEQA Guidelines Section
15132:
The Final EIR shall consist of:
(a) The draft EIR or a revision of the draft.
(b) Comments and recommendations received on the draft EIR either verbatim or in
summary.
(c) A list of persons, organizations, and public agencies commenting on the draft
EIR.
(d) The responses of the Lead Agency to significant environmental points raised in
the review and consultation process.
(e) Any other information added by the Lead Agency.
The Final EIR was made available to the public on 16, 2012.
Response 5
Please refer to Responses 3 and 4.
Response 6
This comment was previously addressed in Mr. Hageman’s letter dated November 8, 2011;
please refer to the Responses to Comments document. This comment pertains to the adoption
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of the City’s General Plan and not to the proposed Newport Banning Ranch Project. No further
response is necessary.
Response 7
The Final EIR disclosed and analyzed the anticipated environmental impacts of Project
construction and operation including the impacts of construction noise and air quality on
sensitive receptors. Mitigation measures were identified to reduce these impacts. However, the
City has acknowledged in the EIR that some of the impacts of the Project cannot be reduced to
a less than significant level. This fact, however, is not equivalent to the exercise of eminent
domain by the City because private property is not being physically taken from the owner for a
public purpose. The future of home sales is an economic issue and “economic or social effects
of a project shall not be treated as significant effects on the environment” (CEQA Guidelines
Section 15131(a)). This comment does not raise any environmental issues not previously
addressed in the Final EIR. No further response is necessary.
Response 8
The commenter’s opinions are noted. This comment does not raise any environmental issues.
No further response is necessary.
Response 9
That portion of the Project site outside of the City of Newport Beach’s boundaries is within its
Sphere of Influence and as such is included in the City’s General Plan. This comment does not
raise any environmental issues. No further response is necessary.
Response 10
This comment does not raise any environmental issues. See Response 7.
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Correspondence Item No. 4d
Steve Ray, Banning Ranch Conservancy
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Correspondence Item No. 4d
Steve Ray, Banning Ranch Conservancy
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Correspondence Item No. 4d
Steve Ray, Banning Ranch Conservancy
March 22, 2012
Response 1
The commenter’s request for a four-hour period of time to make a presentation at the March 22,
2012 Planning Commission hearing was denied.
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Correspondence Item No. 4e
Rodger Hageman
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Correspondence Item No. 4e
Rodger Hageman
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Correspondence Item No. 4e
Rodger Hageman
March 22, 2012
Response 1
Please refer to the responses to Correspondence Item No. 4c. The City is unclear of the
commenter’s references to decreased traffic with new development and the suggestion that
residents would have to relocate to allow for the implementation of the proposed Project. As
addressed in the Final EIR (Draft EIR and Responses to Comments document) the General
Plan was adopted by the City Council on July 25, 2006; the land use plan and land use tables of
the Land Use Element were approved by the voters on November 6, 2006. The General Plan
designates the Newport Banning Ranch property as Open Space/Residential Village (OS/RV).
The OS/RV land use designation provides land use regulations and development standards for
both the Primary Use (Open Space) and an Alternative Use (Residential Village). The uses
proposed by the Applicant are consistent with the Alternative Use development assumptions.
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Correspondence Item No. 4f
Jan Goerrissen
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Correspondence Item No. 4f
Jan Goerrissen
March 22, 2012
Response 1
The commenter’s opposition to the Project is noted. The environmental topics identified by the
commenter are addressed in the Final EIR; no new issues have been raised including potential
impacts to the clapper rail. No further response is required.
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Correspondence Item No. 4g
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Correspondence Item No. 4g
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Correspondence Item No. 4g
A copy of the Daily Pilot Newspaper (March 22, 2012) article titled “OCTA Removes 19th Street
Bridge From Plan” was submitted to the City. No further response is required. Subsequent to
the March 22, 2012 Planning Commission hearing, the Orange County Transportation Authority
(OCTA) has suspended its action to remove the 19th Street Bridge as shown on the Orange
County Master Plan of Arterial Highways (MPAH) and the City of Newport Beach Master Plan of
Streets and Highways. The OCTA will reconsider the removal of the bridge from the OCTA
MPAH in November 2012 after technical studies of the impact of its removal are completed.
Until such time as an action is taken by the OCTA, the bridge remains on the MPAH for
purposes of transportation modeling. No further response is required related to pass-through
traffic, decreased levels of service, and traffic generated by the proposed Project. All of these
issues are addressed in the Final EIR.
As a point of clarification, in the event the 19th Street Bridge is removed from the OCTA MPAH,
the City’s Circulation Element would not need to be amended in order to remain eligible for
Measure M funding. A city’s eligibility for Measure M funding would be in jeopardy if its
Circulation Element does not reflect a roadway segment or reflects less roadway capacity than
is shown on the MPAH, but not if it shows more roadways or roadway capacity than is on the
MPAH.
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Correspondence Item No. 4h
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Correspondence Item No. 4h

35

441

Newport Banning Ranch
Attachment CC 7

Correspondence Item No. 4h
A copy of a blog on www.brown-study.com (December 2, 2011) titled “Open Space and the
Banning Ranch” was submitted to the City. No further response is required. The author of the
blog is Planning Commissioner Brown.
After the close of the March 22, 2012 public hearing, Assistant City Attorney Mulvihill suggested
hearing from Commissioner Brown and stated that the issue was not a conflict issue but a
suggestion that Commissioner Brown was unable to be fair and impartial on this decision due to
his bias. Commissioner Brown indicated the comments in his blog were made as a private
citizen and was prior to any appointment to the Planning Commission. He indicated that he
absolutely can make an objective decision and stated his responsibility as a Commissioner is to
the community which he puts first, over his own personal opinions. Commissioner Brown
indicated that his personal opinion at that time was formed with the information he had at that
time. He stated with the additional information now received, he is unsure about the project. He
felt certain that opinion, at that time, will not bias him or the decision to be made. He indicated
that his decision has not been made.
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Correspondence Item No. 4i
Olwen Hageman
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Correspondence Item No. 4i
Olwen Hageman
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Correspondence Item No. 4i
Olwen Hageman
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Correspondence Item No. 4i
Olwen Hageman
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Correspondence Item No. 4i
Olwen Hageman
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Correspondence Item No. 4i
Olwen Hageman
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Correspondence Item No. 4i
Olwen Hageman
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Correspondence Item No. 4i
Olwen Hageman
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Correspondence Item No. 4i
Olwen Hageman
No date
Response 1
As previously addressed in Topical Response – Air Quality included in the Responses to
Comments document for the Draft EIR, updated construction equipment use data indicates that
the provision of all Tier 3 construction equipment would reduce regional NOx emissions from
remediation and construction to a less than significant level. Nonetheless, the Applicant and
construction contractors would be required by Mitigation Measure 4.10-1 to provide Tier 4
equipment where available, thereby further reducing NOx (and other pollutant) emissions.
Response 2
The comments on air quality have been addressed in the Final EIR (Draft EIR and Responses
to Comments document). No further response is necessary.
Response 3
An Initial Study and Mitigated Negative Declaration were prepared for the Coast Community
College District’s Newport Beach Learning Center. The Draft EIR for Newport Banning Ranch
addressed the Learning Center as a part of cumulative development assumptions as well as in
Section 4.1, Land Use and Related Planning Programs, Section 4.9, Transportation and
Circulation, Section 4.10, Air Quality, and Section 4.12, Noise.
Response 4
PDF 4.11-3 requires coordination between the Applicant and the Orange County Transportation
Authority (OCTA) to allow for a transit routing through the community and provide bus stops
and/or shelters as needed. The PDF does not mandate a bus route through the property or
along a specific roadway.
Response 5
The comment is noted; no further response is required.
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Correspondence Item No. 4j
Norman Suker
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Correspondence Item No. 4j
Norman Suker
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Correspondence Item No. 4j
Norman Suker
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Correspondence Item No. 4j
Norman Suker
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Correspondence Item No. 4j
Norman Suker
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Correspondence Item No. 4j
Norman Suker
March 22, 2012
Response 1
The comment refers to a response previously provided to Mr. Suker’s comment in the
Responses to Comments document which stated that the policy mentioned by the commenter
was not included when the City of Newport General Plan was updated in 2006. The request for
documentation concerning Newport Crest residents’ notification of the elimination of the policy
when the General Plan was updated in 2006 is not relevant to the analysis of the Newport
Banning Ranch EIR.
Response 2
Subsequent to the March 22, 2012 Planning Commission hearing, the Orange County
Transportation Authority (OCTA) has suspended its action to remove the 19th Street Bridge as
shown on the Master Plan of Arterial Highways (MPAH) and the City of Newport Beach Master
Plan of Streets and Highways. The OCTA will reconsider the removal of the bridge from the
MPAH in November 2012 after technical studies of the impact of its removal are completed.
Until such time as an action is taken by the OCTA, the bridge remains on the OCTA MPAH for
purposes of transportation modeling. No further response is required related to pass-through
traffic, decreased levels of service, and traffic generated by the proposed Project. All of these
issues are addressed in the Final EIR. No further response is required related to pass-through
traffic, decreased levels of service, and traffic generated by the proposed Project. All of these
issues are addressed in the Final EIR.
As a point of clarification, in the event the 19th Street Bridge is removed from the OCTA MPAH,
the City’s Circulation Element would not need to be amended in order to remain eligible for
Measure M funding. A city’s eligibility for Measure M funding would be in jeopardy if its
Circulation Element does not reflect a roadway segment or reflects less roadway capacity than
is shown on the MPAH, but not if it shows more roadways or roadway capacity than is on the
MPAH.
Response3
As stated in the EIR, the traffic data for the traffic study was collected in accordance with the
City of Newport Beach policy which requires that traffic count data at Primary Intersections (as
specified in Appendix B of the Traffic Phasing Ordinance) for TPO purposes be collected
between February 1 and May 31; and that transportation planning and decisions regarding
sizing the circulation system be based on typical traffic levels during the “shoulder season” (the
spring and the fall) – and not traffic levels during the summer months. This is per the City policy
set forth in the General Plan Circulation Element, which states: “…these policies protect
Newport Beach from building oversized roads to serve weekend summer beach traffic or traffic
generated outside of our border and our control”. No further response is required.
Response 4
Please refer to the above response regarding the 19th Street Bridge. As addressed in Section
4.9, Transportation and Circulation, of the Draft EIR, the Newport Beach General Plan
Circulation Element’s Master Plan of Streets and Highways depicts a westerly extension of 15th
Street extending from Bluff Road to West Coast Highway just east of the existing on-site oil
consolidation area to provide a second connection to West Coast Highway. The Traffic Impact
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Analysis in the EIR found that a second roadway connection is not required to effectively serve
Project and cumulative traffic. Because this second connection is not needed to serve
forecasted traffic volumes and because of the significance of environmental impacts associated
with this second connection, the Project has proposed an amendment to the City’s General Plan
and the OCTA MPAH to remove the second connection. Based on the conceptual alignment for
this road as shown on Figure CE1, Master Plan of Streets and Highways, in the General Plan
Circulation Element, this second connection would require significant grading including the bluff
face and the Southern Arroyo, areas that would be subject to very limited grading as a part of
the proposed Project. As addressed in the Draft EIR, there is a vertical grade separation of
approximately 50 feet from West Coast Highway to the top of the Project bluffs along West
Coast Highway. Further, the second connection would traverse an area identified as a part of
the proposed Project’s Open Space Preserve.
Response 5
As with the 19th Street Bridge, the extension of North Bluff Road north of the Project site is
depicted on the City of Costa Mesa’s General Plan and on the OCTA MPAH. It would not be
deleted from the MPAH as a part of this proposed Project. The General Plan Buildout analysis
for Newport Banning Ranch was based on the adopted roadway network in the Project vicinity,
which includes this segment of Bluff Road. If the City of Costa Mesa decides to pursue the
deletion of this off-site segment of Bluff Road from the OCTA MPAH, they would be required to
prepare a cooperative study to identify and mitigate any impacts resulting from the removal of
the roadway from the MPAH.
Response 6
Please refer to the prior response regarding the 19th Street Bridge. The ADT forecasts shown on
Exhibits 4.9-24 (General Plan with Project and MPAH Network) and 4.9-25 (General Plan with
Project Proposed Network) are derived from specific runs of the Newport Beach Traffic Model
(NBTM), which takes the entire area-wide network and carrying capacity into account when
determining the likely paths vehicles will take to get from point A to point B. The additional
carrying capacity offered by the full OCTA MPAH network through the Project site would have
the potential to draw additional traffic from the Project itself, as well as from the surrounding
land uses. In the absence of this additional capacity, traffic will choose alternate paths to get
across the Santa Ana River, including roadways that are outside the view of these two exhibits.
Response 7
Please refer to the prior response regarding the 19th Street Bridge. The trip distribution
assumptions for the proposed Project are based on select zone runs of the City’s traffic model
(NBTM). The majority of Project traffic destined for SR-55 (Newport Boulevard and SR-55)
would make their way across 15th, 16th, and 17th Streets to head north on Superior Avenue or
Newport Boulevard. These would be shorter and more direct paths from the Project
development areas than 19th Street. There is no Project development proposed beyond the
shopping center at Bluff Road and 17th Street. Traveling up to 19th Street to get to SR-55 would
require out-of-direction travel, and would add extra stops and delay to the trip.
Response 8
The “Without Bridge” analysis was conducted for information purposes to identify future peak
hour operating conditions in the event the 19th Street Bridge is not built. The results indicate
that, in the absence of the planned carrying capacity of the 19th Street Bridge over the Santa
Ana River, traffic will choose alternate paths to get across the River, including Victoria Street
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and Adams Avenue to the north, and West Coast Highway to the south. The results also
indicate that nine additional intersections in the study area would operate at a deficient Level of
Service, including the intersection of Bluff Road and West Coast Highway. These impacts would
be the direct result of removing the 19th Street Bridge, and improvements would need to be
identified to mitigate the loss of the carrying capacity of the bridge. To also delete Bluff Road to
avoid the deficient Level of Service at the Bluff Road/West Coast Highway intersection, as
suggested in this comment, would further exacerbate the impact on levels of service along the
remaining alternate paths to cross the Santa Ana River. Bluff Road is a planned roadway,
shown on both the City’s Circulation Element and the OCTA MPAH. Improvements to the
intersection of Bluff Road at West Coast Highway, beyond those originally envisioned, would be
needed to mitigate the deletion of the 19th Street Bridge.
Response 9
A response was previously provided to Mr. Suker’s comment in the Responses to Comments
document. No further response is required.
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Mike and Dorothy Kraus
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Mike and Dorothy Kraus
October 24, 2011
Response 1
The EIR refers to condominium units that border the Project site. It is not necessary to provide
addresses for these units.
Response 2
This comment was previously addressed in the Responses to Comments document. The 2006
General Plan Update Statement of Overriding Considerations was adopted by the Newport
Beach City Council to describe the anticipated economic, social, and other benefits or other
considerations that supported the decision to adopt the 2006 General Plan Update even though
all of the identified impacts are not mitigated to a less than significant level. Both the
unavoidable significant impacts and the economic, social, and other benefits or other
considerations relate to the entire City of Newport Beach. The General Plan Update’s Findings
of Fact and Statement of Overriding Considerations are included in the Staff Report to the City
Council dated July 25, 2006. The Staff Report can be accessed from the City of Newport Beach
website.
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Dorene M. Christensen
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Dorene M. Christensen
November 9, 2011
Response 1
This issue was addressed in the Responses to Comments document. The extension of
Ticonderoga onto the Project site is not proposed. Neither the Newport Crest Homeowners
Association nor the City nor the Applicant is proposing this extension.

57

463

Newport Banning Ranch
Attachment CC 7

Mike and Dorothy Kraus
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Mike and Dorothy Kraus
October 14, 2011
Response 1
The City acknowledges the petitioners’ opposition to the Project. Environmental issues related
to Bluff Road including lighting, air quality, and noise have been addressed in the Final EIR. No
further response is required.
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Ron Frankiewicz
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Ron Frankiewicz
January 19, 2012
Response 1
Subsequent to the March 22, 2012 Planning Commission hearing, the Orange County
Transportation Authority (OCTA) has suspended its action to remove the 19th Street Bridge as
shown on the Master Plan of Arterial Highways (MPAH) and the City of Newport Beach Master
Plan of Streets and Highways. The OCTA will reconsider the removal of the bridge from the
MPAH in November 2012 after technical studies of the impact of its removal are completed.
Until such time as an action is taken by the OCTA, the bridge remains on the MPAH for
purposes of transportation modeling. No further response is required related to pass-through
traffic, decreased levels of service, and traffic generated by the proposed Project. All of these
issues are addressed in the Final EIR.
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Terry Welsh, Banning Ranch Conservancy
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Terry Welsh, Banning Ranch Conservancy
February 22, 2012
Response 1
Members of the audience were each allocated the City’s standard three-minute period to make
comments during the public hearing. The Planning Commission did not grant a block of time to
any groups.
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Rodger Hageman

64

470

Newport Banning Ranch
Attachment CC 7

Rodger Hageman
February 24, 2012
Response 1
The Draft EIR did not evaluate the segment of Marine Avenue, leading to/from Balboa Island.
However, unlike Marine Avenue, which serves only Balboa Island, Bluff Road/North Bluff Road
is intended to serve not only as one of the primary entry and exit points for the Newport Banning
Ranch development, but to also provide an additional outlet to West Coast Highway for existing
development in the surrounding area. The analysis indicates that Bluff Road would attract some
of the traffic that is currently dependent on Superior Avenue and Newport Boulevard to reach
West Coast Highway, which, together, carry over 70,000 vehicles per day.
Response 2
As addressed in the Final EIR (Draft EIR and Responses to Comments document), the General
Plan was adopted by the City Council on July 25, 2006; the land use plan and land use tables of
the Land Use Element were approved by the voters on November 6, 2006. The General Plan
designates the Newport Banning Ranch property as Open Space/Residential Village (OS/RV).
The OS/RV land use designation provides land use regulations and development standards for
both the Primary Use (Open Space) and an Alternative Use (Residential Village). The uses
proposed by the Applicant are consistent with the Alternative Use development assumptions.
The City’s decisionmakers will need to determine whether the proposed Project is appropriate
for the property.
Response 3
The opinions of the commenter are noted; no further response is necessary.
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Sharon Starbuck
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Sharon Starbuck
March 11, 2012
Response 1
The commenter’s support of the Project is noted; no further response is necessary.
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Gerard Proccacino

68

474

Newport Banning Ranch
Attachment CC 7

Gerard Proccacino
March 8, 2012
Response 1
Responses to these comments were previously provided in the Responses to Comments
document (see responses to Letter 076).

MARCH 22, 2012 PLANNING COMMISSION
PUBLIC HEARING COMMENTS
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March 22, 2012 Planning Commission
Public Hearing Comments
The following comments are taken directly from the March 22, 2012 draft meeting minutes.
Chair Toerge opened the public hearing.
Steve Ray, Banning Ranch Conservancy
Steve Ray, Executive Director of the Banning Ranch Conservancy, expressed his
disappointment that the Commission has chosen to make it difficult for the public to participate
in the process. He indicated he was told that there would be ample opportunity to comment, but
felt there is not sufficient time. He stated the possibility of having more individual members of
the public attend future meetings. Mr. Ray commented on Commissioner Ameri's absence,
assumed it may have been because of a conflict of interest and stated the proper procedure for
recusal. He inquired regarding Commissioner Brown's website wherein he published an article
regarding Open Space and Banning Ranch. Mr. Ray felt the article shows an obvious bias by
Commissioner Brown and questioned whether it is appropriate for him to continue. He opined
the Commission is excluding the public from adequately commenting on the issue.
Response
Assistant City Attorney Mulvihill suggested hearing from Commissioner Brown and stated that
the issue was not a conflict issue but a suggestion that Commissioner Brown was unable to be
fair and impartial on this decision due to his bias. Commissioner Brown indicated the comments
in his blog were made as a private citizen and was prior to any appointment to the Planning
Commission. He indicated that he absolutely can make an objective decision and stated his
responsibility as a Commissioner is to the community which he puts first, over his own personal
opinions. Commissioner Brown indicated that his personal opinion at that time was formed with
the information he had at that time. He stated with the additional information now received, he is
unsure about the project. He felt certain that opinion, at that time, will not bias him or the
decision to be made. He indicated that his decision has not been made.
Barry Carlson, Mesa Consolidated Water District
Barry Carlson, Mesa Consolidated Water District, thanked the Commission for the opportunity to
speak, described his organization and noted Mesa Water has the ability to provide water to the
entire site with one-hundred (100%) percent local ground water. He added using one-hundred
(100%) percent local ground water reduces the amount of energy required which has a positive
impact on greenhouse gas emissions. He presented the environmental benefits of using local
ground water. In addition, he reported the response to Mesa Water District comments by
BonTerra Consulting dismisses documented findings based on reference information from the
Department of Water Resources, Metropolitan Water District of Southern California, Orange
County Water District and Mesa Consolidated Water District 2010 Urban Water Management
Plan and instead bases its response on information obtained from a website on December 13,
2011. He asked the Planning Commission to consider the appropriate documented findings in
its endeavor to make an educated decision related to water service for Banning Ranch. He
noted that Mesa Water is highly interested in providing continued water service to the entire
Banning Ranch area and is neutral to the development of Banning Ranch and is positioned to
provide water service if Banning Ranch is developed, remains the same or becomes an open
space.
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Response
Regarding the availability of reclaimed water at the Project site, it has been reconfirmed that the
statement is correct in Section 4.11, Greenhouse Gas Emissions, of the Draft EIR that state “At
present, this (reclaimed water) is not feasible, because the City does not have or plan to provide
recycled water in the vicinity of the Project site”. Staff of the County of Orange Parks
Maintenance, Parks Design, and Trails departments and staff at the Orange County Water
District confirmed that the only normally publicly available connection for a private user would be
from OCWD and MCWD at the Green Acres line located north of Fairview Park which is
approximately 9,000 feet (or approximately 1.7 miles) from the Project site.
Kim Farthing
Kim Farthing thanked the Commission for responding to her questions and expressed her
concern with the circulation element of the project. She reported attending the OCTA's meeting
where they voted to eliminate the 19th Street Bridge. She reported the Draft EIR traffic study
affects 58 intersections (52 existing and six (6) future) of which 16 are in Newport Beach, nine
(9) in Huntington Beach and 31 in Costa Mesa and addressed decreased levels of service. She
addressed pass-through traffic; decreased levels of service, additional car trips generated by
the proposed development and expressed disappointment at not being able to hear the Banning
Ranch Conservancy side of the issues. She requested the Commission not certify the Draft EIR
without first taking into account the public hearing factual information being shared tonight.
Response
After the close of the public hearing, Assistant City Attorney Mulvihill addressed the 19th Street
Bridge noting that the Orange County Transportation Authority (OCTA) Board did take action
but that the City has a General Plan which includes a Circulation Element which references a
Master Plan of Streets and Highways and there are several steps that go into removing an
arterial from the OCTA MPAH. She added that she disagrees with the suggestion that the only
step that needs to be taken to delete an arterial is action by the OCTA. She stated the City has
a responsibility to implement the General Plan and that is the analysis that was taken forward in
the Draft EIR. She did not agree that the OCTA's action affected the accuracy of the Draft EIR
as the Draft EIR analyzed the Project under both the “no bridge” and “with bridge” scenarios.
Assistant City Attorney Mulvihill reported that the idea of there not being a 19th Street Bridge is
not new. She stated that the Project has been analyzed without a bridge and there are technical
reports indicating what would happen without a bridge. She noted that when the City drafted the
document, it was done so according to the MPAH. She believes that the OCTA MPAH still has
the 19th Street Bridge. Staff will have to look closely at the OCTA action. As far as the Draft EIR
is concerned, the analysis included the 19th Street Bridge and identified impacts but these
impacts were also analyzed under the "no bridge scenario”.
Subsequent to this Planning Commission hearing, the suspended its action to remove the 19th
Street Bridge as shown on the OCTA MPAH and the City of Newport Beach Master Plan of
Streets and Highways. The OCTA will reconsider the removal of the bridge from the MPAH in
November 2012 after technical studies of the impact of its removal are completed. Until such
time as an action is taken by the OCTA, the bridge remains on the MPAH for purposes of
transportation modeling. No further response is required related to pass-through traffic,
decreased levels of service, and traffic generated by the proposed Project. All of these issues
are addressed in the Final EIR.
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Suzanne Forster
Suzanne Forster referenced CEQA Guidelines regarding responses to comments noting they
must describe the disposition of significant environmental issues raised in the comments. They
must good-faith, reasoned analysis and that conclusionary statements unsupported by facts
would not suffice. She wondered how many who provided public comment are satisfied with the
responses and that their questions were clearly, reasonably and factually answered and their
concerns about mitigation was adequately addressed. She felt the responses to her most
important questions were not answered, but were rather explanations, justifications and
defenses and excuses for the Draft EIR as it was written. Ms. Forster opined she was told that
nothing more could be done, no matter how much the project's impacts degrade the lives,
health and safety of those affected. She addressed impacts of traffic, congestion, pollution,
noise and safety issues and felt the project will be built on a heavily contaminated oil field. She
indicated no additional tests have been conducted since 2001 and addressed hazardous effects
and impacts of the contaminated soil. Ms. Forster opined there is no way to ensure off site
mitigation and addressed a statement of overriding considerations relative to approve of the
Draft EIR. She felt that even the most severe impacts don't matter, when compared with the
public benefits of the project.
Response
Ms. Forster’s opinion regarding the responses to comments on the Draft EIR is noted; City staff
believes that adequate responses have been provided. The commenter has not identified any
new issues that were not adequately addressed in the Final EIR. No further response is
required.
Bill Bennett
Bill Bennett pointed out that one of the issues was traffic impact on Ticonderoga when it is
connected to the project. He restated the earlier conclusions of the item and stated a distinction
between what's on paper and reality. He reported that the agreement the City has with Newport
Crest Homeowners' Association is that Ticonderoga will remain a private dead end street until
such time as Bluff Road is completed. At that time it will revert to the City and he opined the City
will then connect it to Bluff Road. He felt that will be a traffic impact that is being ignored by the
EIR.
Response
This issue was addressed in the Responses to Comments document. The extension of
Ticonderoga onto the Project site is not proposed. Neither the Newport Crest Homeowners
Association nor the City or Applicant is proposing this extension.
George Demos
George Demos referenced the matter of a conflict relative to Commissioner Brown's article and
opined it is incumbent upon the Commissioners to properly address that issue. He addressed
visual simulations presented at a previous study session and expressed concerns over the
projects impacts on noise, traffic, light and airborne pollution as well as views.
Response
After the close of the public hearing, Assistant City Attorney Mulvihill suggested hearing from
Commissioner Brown and stated that the issue was not a conflict issue but a suggestion that
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Commissioner Brown was unable to be fair and impartial on this decision due to his bias.
Commissioner Brown indicated the comments in his blog were made as a private citizen and
was prior to any appointment to the Planning Commission. He indicated that he absolutely can
make an objective decision and stated his responsibility as a Commissioner is to the community
which he puts first, over his own personal opinions. Commissioner Brown indicated that his
personal opinion at that time was formed with the information he had at that time. He stated with
the additional information now received, he is unsure about the project. He felt certain that
opinion, at that time, will not bias him or the decision to be made. He indicated that his decision
has not been made.
The commenter has not identified any new issues that were not adequately addressed in the
Final EIR. No further response is required.
Dorothy Kraus
Dorothy Kraus expressed concerns regarding noise impacts due to construction activities for a
period of ten (10) years. She indicated the impacts are hardly temporary and expressed her
belief that BonTerra's responses to her comments lack merit or legitimacy. Ms. Kraus felt the
proposed noise barrier mitigation is only feasible for first-floor residents and that most of the
homes in Newport Crest are two stories. She noted that Newport Crest is adjacent to the
proposed Bluff Road and addressed decibels of noise annoyance.
Response
As identified in Table 4.12-13 of the Draft EIR, 6- and 8-foot high noise walls at the Newport
Crest property line would provide limited or no mitigation at the second floor level, or at higher
levels. Noise levels at the second floor would be in the City’s “Clearly Compatible” and
“Normally Compatible” ranges defined in the City of Newport Beach General Plan for new
development. However, because of the City’s significance criterion for noise increase, the
impact would be significant. Therefore, MM 4.12-7 provides opportunities for Newport Crest
homeowners to have noise abatement provided by installing dual pane windows/sliding doors
and balcony barriers on the façade facing the Newport Banning Ranch property. As stated in the
measure, the offer of retrofit only applies to the owners of the residences (Owners) with rear
elevations directly adjacent to the Newport Banning Ranch property in the western and northern
boundaries of Newport Crest Condominiums impacted by significant noise levels (significant
being a cumulative increase over existing conditions greater than 5 dBA).
The reference to “temporary” is in context to the CEQA checklist question: “Will the project
result in a substantial temporary or periodic increase in ambient noise levels in the project
vicinity above levels existing without the project”? After the close of the public hearing, in
response to Commissioners comments regarding the determination of temporary impacts due to
construction, Ms. Privitt of BonTerra Consulting noted the distinction of calling it temporary is in
the context that at some point in time, the construction ends, so it is not ongoing. She clarified
that it is identified that over the entire site, there is not going to be construction for the entire
duration over the entire site for that entire time period. However, because of the nature of the
duration of the construction that will occur, remediation, building construction, infrastructure and
the quiet nature of the site, it is identified as a significant and avoidable impact to the project.
Norman Suker
Norman Suker stated his objection to the approval of the project, as proposed and asked that all
of his comments be included in the record of any and all related proceedings. He addressed
protection of his views, until the 2006 General Plan Update, stated he never received notice for
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it and felt the proposed development will significantly impact his view. Mr. Suker expressed his
belief that OCTA has eliminated the 19th Street Bridge and as such, if the Circulation Element is
not amended, it will jeopardize Measure A OCTA funding. He opined the Draft EIR should be
revised to eliminate all traffic analysis based upon the bridge being built.
Response
Mr. Suker’s verbal comments and written correspondence have been included in the public
record for the Project. With respect to protection of private views, this topic is addressed in the
EIR which notes that Newport Beach Municipal Code Section 20.30.100 “provides regulations to
preserve significant visual resources (public views) from public view points and corridors. It is
not the intent of this Zoning Code to protect views from private property, to deny property
owners a substantial property right or to deny the right to develop property in accordance with
the other provisions of this Zoning Code….” Mr. Alford, in response to Planning Commissioner
comments, reported after the close of the public hearing that staff worked with the person
performing the visual simulations, looked for a sampling of viewsheds from public viewpoints
and noted that City policy calls for the protection of public views, not private views.
The OCTA has suspended its action to remove the 19th Street Bridge as shown on the MPAH
and the City of Newport Beach Master Plan of Streets and Highways. The OCTA will reconsider
the removal of the bridge from the MPAH in November 2012 after technical studies of the
impact of its removal are completed. Until such time as an action is taken by the OCTA, the
bridge remains on the MPAH for purposes of transportation modeling.
It should also be noted that the Year 2016 traffic study scenario in the EIR does not assume that
the 19th Street Bridge is in place because the City recognizes that timing of construction of the
bridge is uncertain. Consistent with the City’s Master Plan of Streets and Highways and the
OCTA MPAH, for the General Plan Buildout analysis provided in the EIR, the proposed Project
was analyzed with the 19th Street Bridge. However, an analysis was also provided for the
General Plan Buildout conditions with the Project but without the 19th Street Bridge for
informational purposes. Intersections that are forecasted to operate at an unacceptable level of
service without the 19th Street Bridge are also identified in the EIR.
Bonnie Copeland
Bonnie Copeland reported she attended the meeting where the 19th Street Bridge was removed
from the MPAH. She addressed the transportation and circulation section of the Draft EIR and
felt the City needs to revise it accordingly.
Response
As noted, the OCTA has suspended its action to remove the 19th Street Bridge from the OCTA
MPAH. Ms. Copeland’s opinion regarding the Transportation and Circulation section of the EIR
is noted; City staff believes that the Final EIR is adequate; the Planning Commission has
recommended certification of the Final EIR. It should also be noted that the Year 2016 traffic
study scenario in the EIR does not assume that the 19th Street Bridge is in place because the
City recognizes that timing of construction of the bridge is uncertain. Consistent with the City’s
Master Plan of Streets and Highways and the MPAH, for the General Plan Buildout analysis
provided in the EIR, the proposed Project was analyzed with the 19th Street Bridge. However,
an analysis was also provided for the General Plan Buildout conditions with the Project but
without the 19th Street Bridge for informational purposes. Intersections that are forecasted to
operate at an unacceptable level of service without the 19th Street Bridge are also identified in
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the EIR. The commenter has not identified any new issues that were not adequately addressed
in the Final EIR. No further response is required.
Suzanne Welsh
Suzanne Welsh referenced initial comments by the Chair related to the adequacy of the Draft
EIR and stated she does not believe it to be such. She felt it fails to address and disclose full
data regarding the California gnatcatcher habitat and its protected status or the fairy shrimp
populations. She stated declaring only that the sage brush that the gnatcatchers actively use as
being important is ecologically irresponsible as ecosystems are holistic rather than piecemeal.
Ms. Welsh opined the visual aspects of the Draft EIR are subjective and felt that seeing
development impacts the community (especially for 10 years). She reported the addressing of
the population density and footprint size is insufficient relative to the alternative of reducing
these by only ten (10%) percent.
Response
Ms. Welsh’s opinion regarding the EIR is noted; City staff believes that the Final EIR is
adequate; the Planning Commission has recommended certification of the Final EIR. The
commenter has not identified any new issues that were not adequately addressed in the Final
EIR including the adequacy of the range of alternatives addressed in the Final EIR. (See also
the Response 2 to the Newport Crest letter, dated May 10, 2012.) No further response is
required.
Debbie Koken
Debbie Koken stated her belief that the traffic and circulation elements of the Draft EIR need to
be completely redone because of the elimination of the 19th Street Bridge from the Master Plan
of Arterial Highways (MPAH), it inaccurately claims that Bluff Road must be built regardless of
whether or not the development is built and it includes an entrance on PCH which, she indicated
the California Coastal Commission has not allowed. She felt the Draft EIR must be revised to
correct its inaccuracies.
Response
As noted, the OCTA has suspended its action to remove the 19th Street Bridge from the MPAH.
It should also be noted that the Year 2016 traffic study scenario in the EIR does not assume that
the 19th Street Bridge is in place because the City recognizes that timing of construction of the
bridge is uncertain. Consistent with the City’s Master Plan of Streets and Highways and the
MPAH, for the General Plan Buildout analysis provided in the EIR, the proposed Project was
analyzed with the 19th Street Bridge. However, an analysis was also provided for the General
Plan Buildout conditions with the Project but without the 19th Street Bridge for informational
purposes. Intersections that are forecasted to operate at an unacceptable level of service
without the 19th Street Bridge are also identified in the EIR. Ms. Koken’s opinion regarding the
EIR is noted; City staff believes that the Final EIR is adequate; the Planning Commission has
recommended certification of the Final EIR. The commenter has not identified any new issues
that were not adequately addressed in the Final EIR. No further response is required.
Terry Koken
Terry Koken reported attending the Coastal Commission hearing regarding Bluff Road and
stated that Newport Beach was politely allowed to withdraw its application. He reported there
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was no indication that the Coastal Commission would hold the Draft EIR in anything but
contempt. He affirmed the 19th Street Bridge has been eliminated.
Response
As noted, the OCTA has suspended its action to remove the 19th Street Bridge from the OCTA
MPAH. No further response is required.
Patricia Barnes
Patricia Barnes, current Chair of the Orange County Sierra Club, asked that the Commission not
recommend certification of the EIR noting that it fails consistently to identify ESHA that exists on
the property. She referenced the Coastal Act relative to avoidance of ESHA and felt it has not
been addressed adequately in the EIR. She suggested the Commission consider possible
amendments to the MPAH before it considers certification of the EIR.
Response
The commenter has not identified any new issues that were not adequately addressed in the
Final EIR. No further response is required.
David Cooley
David Cooley addressed inadequacies in the EIR in relation to vernal pools. He reported Santa
Ana has a large sign at the Santa Ana Zoo stating the protection of the environment is one of
their main reasons for existence and that ninety (90%) percent of vernal pools have been lost in
California. He felt the EIR does not adequately address vernal pools and ignores important
facts.
Response
The Draft EIR acknowledged that vernal pools are Special Status Habitats as stated on page
4.6-43. As part of the biological resource surveys done for the proposed Project, the Project site
was examined to determine if on-site areas met the criteria for consideration as vernal pools. As
stated in the Draft EIR, the proposed Project is designed to avoid the two vernal pools (VP1 and
VP2) that are occupied by San Diego fairy shrimp. In addition to avoidance of these areas, the
vernal pool watershed that supports VP1 and VP2 would be enlarged and the entire pool
complex would be restored. A 0.35-acre portion of the eastern edge of the watershed area
would be impacted by the Project; however, the western edge of the existing watershed would
be expanded by 1.03 acres for a net increase of 0.68 acre in the vernal pool watershed. The
proposed Project would also temporarily impact approximately 0.06 acre of vernal pool habitat
occupied by San Diego fairy shrimp associated with topographic remediation and pipeline
removal. Impacts were considered a potentially significant impact. Implementation of MM 4.6-3,
which requires the restoration and preservation of a 3.58-acre vernal pool complex, would
reduce impacts to a less than significant level.
Bruce Bartram
Bruce Bartram provided a PowerPoint presentation noting that staff maintains the City's Coastal
Land Use Plan does not apply to Banning Ranch. He referenced the General Plan related to
Banning Ranch and the requirement of the permitting processes required to satisfy State and
Federal environmental regulatory requirements. He addressed the buildable constraints in the
General Plan, land use and open space as well as the requirement for the City to work with
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State and Federal agencies to identify habitat and wetlands to be restore and those where
development will be permitted. He referenced the Coastal Commission comments regarding
review of the wetlands delineations and recommended buffers by Coastal Commission staff
biologists before the EIR is finalized.
Response
The commenter has not identified any new issues that were not adequately addressed in the
Final EIR. No further response is required.
Jim Mansfield
Jim Mansfield reported it has been stated that there is no master coastal development permit
and felt all references to an MCDP should be eliminated from the EIR, findings and all other
related documents. He stated that when the Coastal Commission talks about lower-cost visitorserving elements, they aren't talking about trails or hotels, but rather campgrounds and other
low-cost visitor-serving facilities. Regarding the Bluff Road issue, Mr. Mansfield stated that it
was said that there was no directive from the Coastal Commission regarding Bluff Road or the
intersection with Pacific Coast Highway. He felt the only reason there was no directive, was that
the City of Newport Beach hastily withdrew its primary plan for Sunset Ridge Park prior to the
vote to be made by the Coastal Commission. He referenced comments made in Section 14 of
the EIR one of which relates to the tremendous density of the proposed plan, particular in the
Urban Colony. He addressed the responses to his comments and felt they were insufficient.
Response
Mr. Mansfield’s opinions regarding the responses to comments and the Draft EIR are noted.
City staff believes that the Final EIR is adequate; the Planning Commission has recommended
certification of the Final EIR. The commenter has not identified any new issues that were not
adequately addressed in the Final EIR. No further response is required.
Dan Purcell
Dan Purcell read a letter by Nancy Skinner expressing concerns about the water supply, the
City's position regarding drought and water conservation and the impacts related to the Newport
Banning Ranch project. She referenced a presentation by a water provider in anticipation of the
development and the lack of waste water due to conservation efforts. She stated the more
people conserve, the less water is available to be reclaimed.
Response
The commenter has not identified any new issues that were not adequately addressed in the
Final EIR. A Water Supply Assessment for the Project has already been approved by the City
Council and water supply effects are addressed in the Final EIR. No further response is
required.
Taoward Lee
Taoward Lee asked why the oil operators are not involved in the EIR and inquired whether
testing for toxic organics emanating from the ground will be conducted.
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Response
The oil operators were consulted during the preparation of the EIR; this is reflected in the EIR.
Mr. Basye, on behalf of the landowners, reported that there will be significant additional
confirmation sampling testing as part of the required remediation process and prior to the
development of the property, as described in Section 4.5 of the Draft EIR, as part of the
development process. The environmental baseline for the assessment of hazards and
hazardous materials was determined from the previous tests. As the site is subject to ongoing
oil operations, any changes to the property as a result of the ongoing operations will be
addressed in the procedures described in the EIR regarding the remediation process.
Olwen Hageman
Olwen Hageman provided a PowerPoint presentation and illustrations of the pollution on
Ticonderoga near Banning Ranch and asked why remediation construction cannot be limited to
the point where impacts would not be significant. She expressed concerns regarding the
additional pollution generated by the project and the resulting decrease in quality of life. She
asked if it was morally acceptable to decrease the quality of life of residents and felt the size of
the proposed project is not conservative. She felt the increased traffic will increase pollution.
Response
The commenter has not identified any new issues that were not adequately addressed in the
Final EIR. No further response is required.
Chris McEvoy
Chris McEvoy requested the Commissioner reconsider hearing the presentation from the
Banning Ranch Conservancy and addressed the Coastal Commission's hearing regarding
Sunset Ridge Park noting he felt the Commission would not approve the Bluff Road entrance
because going from a two-lane to a four-lane road would impede on the ESHA at the park
entrance. He felt the Draft EIR should be revised to consider the elimination of the 19th Street
Bridge by the OCTA and addressed "permanent traffic" associated with the proposed
development. He felt that 60 days was not sufficient to review the Draft EIR properly and that
the visuals presented by the consultant were weak and referenced archeological and
paleontological sites in the Draft EIR that were not sufficiently addressed.
Response
As noted, the OCTA has suspended its action to remove the 19th Street Bridge from the MPAH.
It should also be noted that the Year 2016 traffic study scenario in the EIR does not assume that
the 19th Street Bridge is in place because the City recognizes that timing of construction of the
bridge is uncertain. Consistent with the City’s Master Plan of Streets and Highways and the
OCTA MPAH, for the General Plan Buildout analysis provided in the EIR, the proposed Project
was analyzed with the 19th Street Bridge. However, an analysis was also provided for the
General Plan Buildout conditions with the Project but without the 19th Street Bridge for
informational purposes. Intersections that are forecasted to operate at an unacceptable level of
service without the 19th Street Bridge are also identified in the EIR. Mr. McEvoy’s opinions
regarding the EIR are noted; City staff believes that the Final EIR is adequate; the Planning
Commission has recommended certification of the Final EIR. The commenter has not identified
any new issues that were not adequately addressed in the Final EIR; no specific comments
were provided by Mr. McEvoy regarding archaeological and paleontological resources. No
further response is required.
78

484

Newport Banning Ranch
Attachment CC 7

Jim Mosher
Jim Mosher addressed good results in government from observation of the process correctly
and felt a key aspect of a properly-reviewed EIR is the public review period. He did not think the
time allowed for review of the Draft EIR by the public was sufficient or provided in a good-faith
effort to inform the public of the related impacts. He referenced CEQA requirements regarding
notice of the item and felt the notice was not in accordance with them and that the public was
not offered information regarding meetings where the public would have an opportunity to
comment.
Response
A 60-day public review period was provided by the City for the review of the Draft EIR; the State
CEQA Guidelines requires only a 45-day review period. After the close of the public hearing,
Chair Toerge addressed a request of evidence of notification and Mr. Alford noted the concerns
were responded to in the comments and added that at the time of the publication of the notice,
the dates for study sessions and public hearings were not yet finalized. Mr. Alford affirmed that
the notice provided is acceptable.
Cindy Black
Cindy Black spoke in opposition of the development of Banning Ranch and felt the EIR was not
sufficient. She referenced CEQA requirements relative to the identification of environmentally
superior alternatives and stated that Alternative B would be it because it provides for restoration
of the project site and maintains the greatest amount of open space. She addressed long-term
benefits associated with site restoration and the financial feasibility of the alternative but stated
no one spoke with the responsible party, the Banning Ranch Conservancy. Ms. Black added
that it was asked if the development would create a significant impact to the environment or
species and she felt that it would. She addressed the geology section of the EIR and stated she
could not imagine how grading activities would not be considered significant impacts. Ms. Black
stated she attended the Coastal Commission hearing regarding Sunset Ridge Park, who, she
felt was going to deny connection to Bluff Road which is why the City withdrew its application.
She felt the ESHAs were not mapped properly and questioned BonTerra's ability to identify
ESHA or species present in Banning Ranch. Regarding the City's responses to her comments
was very general in nature and was indirect.
Response
Ms. Black’s opinions regarding the EIR and the responses to her comments are noted; City staff
believes that the Final EIR is adequate; the Planning Commission has recommended
certification of the Final EIR. The commenter has not identified any new issues that were not
adequately addressed in the Final EIR. Ms. Black did express her support of the preservation of
the property as Open Space.
After the close of the June 21, 2012 Planning Commission public hearing, Mr. Mike Mohler,
representative for the Applicant, indicated there seems to be a consensus that open space and
parks are good things and noted that nothing precludes any interested party from submitting a
bona fide offer to the property owner at any time. No further response is required.
Sheila Koff
Sheila Koff stated one of the patterns that she noticed at this hearing was the well-reasoned
analyses from staff and BonTerra has provided the Commission with a lot of information which
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the Commission has confidently accepted. However, she indicated that many of the public have
provided comments regarding discrepancies in the information. She referenced tradeoffs and
the Coastal Commission's disallowance of them. She questioned the matter of a smaller but
"better" habitat. Ms. Koff suggested that a lot of the information that has been provided needs to
be questioned, that the reliability of sources needs to be considered and that noise impacts in
the EIR do not include after-market exhaust pipes (Harley Davidson).
Response
The comments regarding discrepancies in the information have been addressed by the City in
the responses to comments made on the Draft EIR, as well as the comments presented to the
Planning Commission. Ms. Koff comments also anticipate the consideration of the Project by the
Coastal Commission should the Project be approved by the City. However, the decisions or
criteria applied by the Coastal Commission do not bind the City. With respect to noise, the EIR
analyzed noise impacts from vehicles on the road which takes into consideration of range of
vehicle types.
Shyang Ray
Shyang Ray asked regarding "other groups" wanting to address the Commission other than the
Banning Ranch Conservancy. She felt the Chair has allowed the applicant unlimited time to
speak where the applicant has no more standing than the public. Ms. Ray submitted a copy of
Commissioner Brown's blog into the record.
Response
Ms. Ray did not identify any environmental issues regarding the adequacy of the EIR.
The Planning Commission has the discretion to determine the amount of time for testimony from
an applicant and members of the public. Because an applicant is requesting approval of its
application from the City, the applicant is not in the same position as a member of the public that
is not the applying for approval from the City. The City has the discretion to allow an applicant
sufficient time to address its application.
Assistant City Attorney Mulvihill suggested hearing from Commissioner Brown and stated that
the issue was not a conflict issue but a suggestion that Commissioner Brown was unable to be
fair and impartial on this decision due to his bias. Commissioner Brown indicated the comments
in his blog were made as a private citizen and was prior to any appointment to the Planning
Commission. He indicated that he absolutely can make an objective decision and stated his
responsibility as a Commissioner is to the community which he puts first, over his own personal
opinions. Commissioner Brown indicated that his personal opinion at that time was formed with
the information he had at that time. He stated with the additional information now received, he is
unsure about the project. He felt certain that opinion, at that time, will not bias him or the
decision to be made. He indicated that his decision has not been made.
Vincent Phillippi
Vincent Phillippi commented on the evaluation of burrowing owls and felt the public should be
allowed on the property to find their nests and opined that BonTerra did not legitimately evaluate
the issue of burrowing owls.
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Response
As addressed in the EIR, both wintering and breeding season burrowing owl surveys were
conducted in 2008, 2009, and 2010. The surveys also followed California Burrowing Owl
Consortium guidelines. The property has suitable foraging and nesting habitat. The burrowing
owl was observed wintering in 2008, 2009, and 2010 and was absent during breeding surveys
in 2008, 2009 and 2010. As addressed in the EIR, the site is an active oilfield on private
property. The City cannot require a property owner to provide access on private property.
After the close of the public hearing, Chair Toerge addressed evaluation of burrowing owls,
mating, and osprey, and referenced the level and duration of studies conducted on site
regarding migratory and mating habits. Ms. Johnston of BonTerra Consulting reported that the
osprey was identified as occurring on the project site but that no observations of direct nesting
was seen. Surveys for hawks and other avian species were conducted during the general
wildlife surveys which were done throughout the documentation for the site (2007 through
2011). Regarding the burrowing owl, a more defined protocol exists and was followed and
includes a wintering survey and a breeding survey. Ms. Johnston explained the protocol that
was followed. In response to Chair Toerge's inquiry, she addressed the margin of error in terms
of the established protocol.
Paul Grogan
Paul Grogan recommended the Commission reject the Draft EIR based upon the fact that their
responses to 4.6.1 does not address any specific species of animal life and that their response
to the vernal pools issue is not accurate. He added that all vernal pools are temporary.
Response
The City is unclear of Mr. Grogan’s comments regarding “responses to 4.6.1”. With respect to
vernal pools, the vernal pool evaluation is correct. For additional information, please refer to
responses to Correspondence Item 2a to the June 21, 2012 Staff Report.
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APRIL 19, 2012 PLANNING COMMISSION
STAFF REPORT CORRESPONDENCE
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Correspondence Item No. 3a
Gerard Proccacino
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Correspondence Item No. 3a
Gerard Proccacino
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Correspondence Item No. 3a
Gerard Proccacino
April 17, 2012
Response 1
The commenter’s opposition to the Project is noted.
Response 2
The commenter identifies concerns related to visual, noise, and traffic impacts to the community
of Lido Sands which are addressed in the Final EIR. All utilities for the Project would be
underground wherever feasible. Please also refer the commenter to the Responses to
Comments document which provided responses to his comment letter as well as to the letter
from the Lido Sands Community Association.
Response 3
After the close of the June 21, 2012 Planning Commission public hearing, Mr. Mike Mohler,
representative for the Applicant, indicated there seems to be a consensus that open space and
parks are good things and noted that nothing precludes any interested party from submitting a
bona fide offer to the property owner at any time. The opinions of the commenter are noted. No
further response is required.
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Correspondence Item No. 3b
Orange County Business Council
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Correspondence Item No. 3b
Orange County Business Council
Kate Klimow, Vice President of Government Relations
April 19, 2012
Response 1
The Business Council’s support of the Project is noted; no further response is necessary.
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Correspondence Item No. 3d
Bruce Bartram
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Correspondence Item No. 3d
Bruce Bartram
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Correspondence Item No. 3d
Bruce Bartram
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Correspondence Item No. 3d
Bruce Bartram
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Correspondence Item No. 3d
Bruce Bartram
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Correspondence Item No. 3d
Bruce Bartram
No date
Response 1
The information attached was presented during the April 19, 2012 Planning Commission
hearing. It contains excerpts from the City of Newport Beach General Plan, Draft EIR, and
Responses to Comments document. No new information was provided; no further response is
necessary.
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Correspondence Item No. 3e
Terry Welsh, Banning Ranch Conservancy
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Correspondence Item No. 3e
Terry Welsh, Banning Ranch Conservancy
No date
Response 1
The information attached was presented during the April 19, 2012 Planning Commission
hearing. It compares the proposed density of the Newport Banning Ranch Project to other
coastal developments. No new information was provided; no further response is necessary.
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Correspondence Item No. 3f
Kim Farthing
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Correspondence Item No. 3f
Kim Farthing
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Correspondence Item No. 3f
Kim Farthing
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Correspondence Item No. 3f
Kim Farthing
No date
Response 1
The information attached was presented during the April 19, 2012 Planning Commission
hearing. Ms. Farthing, Costa Mesa resident, addressed traffic counts for the City of Costa Mesa;
trip distribution; trip generation; internal capture of trips. These topics have been previously
addressed in the Draft EIR and the Responses to Comments document; no new environmental
issues have been raised.
The commenter also stated that the traffic study was prepared by RBF Consulting. This is
incorrect. The traffic study was prepared by Kimley-Horn and Associates as a subconsultant to
BonTerra Consulting. BonTerra Consulting is under contract to the City of Newport Beach. Mr.
Mike Erikson serves as a contract traffic engineer assisting Mr. Tony Brine, City Traffic
Engineer, in the review of the traffic study preparation and related efforts. After the close of the
public hearing, Commissioner Ameri responded that he is retired and no longer is employed by
RBF Consulting.
The commenter’s remarks about 2009 information in the traffic study are misleading. Existing
conditions is based on the conditions in place at the time that the Notice of Preparation is
released (March 2009). The traffic study was updated prior to the completion and release of the
Draft EIR to reflect modifications to the Project and to best address information provided to the
City of Costa Mesa.
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Correspondence Item No. 3g
The Kennedy Commission
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Correspondence Item No. 3g
The Kennedy Commission
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Correspondence Item No. 3g
The Kennedy Commission
Cesar Covarrubias, Executive Director
April 19, 2012
Response 1
The Kennedy Commission’s support of affordable housing in the City of Newport Beach is
noted.
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Correspondence Item No. 3h
Norman Suker
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Correspondence Item No. 3h
Norman Suker
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Correspondence Item No. 3h
Norman Suker
April 19, 2012
Response 1
Subsequent to the March 22, 2012 Planning Commission hearing, the Orange County
Transportation Authority (OCTA) has suspended its action to remove the 19th Street Bridge as
shown on the Orange County Master Plan of Arterial Highways (MPAH) and the City of Newport
Beach Master Plan of Streets and Highways. The OCTA will reconsider the removal of the
bridge from the MPAH in November 2012 after technical studies of the impact of its removal are
completed. Until such time as an action is taken by the OCTA, the bridge remains on the MPAH
for purposes of transportation modeling. No further response is required. All of these issues are
addressed in the Final EIR.
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Dave Sutherland
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Dave Sutherland
March 26, 2012
Response 1
With respect to protection of private views, this topic is addressed in the EIR which notes that
Newport Beach Municipal Code Section 20.30.100 “provides regulations to preserve significant
visual resources (public views) from public view points and corridors. It is not the intent of this
Zoning Code to protect views from private property, to deny property owners a substantial
property right or to deny the right to develop property in accordance with the other provisions of
this Zoning Code….” After the close of the public hearing at the March 22, 2012 Planning
Commission hearing, Mr. Patrick Alford, Planning Manager in the City’s Community
Development Department, in response to Planning Commissioner comments, reported after the
close of the public hearing that staff worked with the person performing the visual simulations,
looked for a sampling of viewsheds from public viewpoints and noted that City policy calls for
the protection of public views, not private views.
Response 2
The Draft EIR analysis of traffic noise impacts to Newport Crest is not “based on an average”.
As shown in Exhibit 4.12-4 of the Draft EIR, noise levels were calculated at individual receptors,
including receptors W4 and N1, which are the closest to the proposed Bluff Road. Further,
Mitigation Measure 4.12-6 requires a new acoustical analysis when the detailed design for Bluff
Road is prepared.
The offering of dual pane windows and doors is a reasonable and feasible mitigation for traffic
noise impacts. The closing of windows, either existing windows or those provided to reduce
traffic noise, is an option for the homeowner. As described in Section 4.12 of the Draft EIR,
noise on balconies may be reduced with installation of barriers on the perimeter of the deck.
These barriers could be made of clear glass or other transparent material and could have
sections that may be open or closed.
Response 3
The commenter correctly notes that there are many studies correlating negative health risks
with living near major roadways. As defined by the California Air Resources Board in their Air
Quality and Land Use Handbook, a major roadway is a freeway or an urban road with a traffic
volume of 100,000 vehicles per day (ADT). The forecasted traffic volume for the road segments
adjacent to Newport Crest are approximately 15,440 to 16,780 ADT for Bluff Road from West
Coast Highway to 15th Street and 8,510 to 10,210 for 15th Street east of Bluff Road; the range of
values depends on the Project alternative. These traffic volumes are well below the 100,000
ADT threshold for detailed analysis.
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John Beth
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John Beth
March 31, 2012
Response 1
The commenter’s opposition to the Project is noted. The comment does not address an
environmental issue; no further response is necessary.
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Mesa Consolidated Water District
Paul E. Shoenberger, General Manager
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Mesa Consolidated Water District
Paul E. Shoenberger, General Manager
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Mesa Consolidated Water District
Paul E. Shoenberger, General Manager
April 2, 2012
Response 1
The Mesa Consolidated Water District has not raised any new environmental issues that have
not been addressed in the Final EIR (Draft EIR and Responses to Comments document) and
during the public hearings on the proposed Project.
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Jim Mosher
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Jim Mosher
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Jim Mosher
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Jim Mosher
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Jim Mosher
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Jim Mosher
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Jim Mosher
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Jim Mosher
April 5, 2012
Response 1
The subsequent responses address Mr. Mosher’s comments with the exception of the 19th
Street Bridge.
The Orange County Transportation Authority (OCTA) has suspended its action to remove the
19th Street Bridge as shown on the Orange County Master Plan of Arterial Highways (MPAH)
and the City of Newport Beach Master Plan of Streets and Highways. The OCTA will reconsider
the removal of the bridge from the MPAH in November 2012 after technical studies of the
impact of its removal are completed. Until such time as an action is taken by the OCTA, the
bridge remains on the MPAH for purposes of transportation modeling. No further response is
required related to pass-through traffic, decreased levels of service, and traffic generated by the
proposed Project.
Response 2
While it is correct that the hearing notice published in the Daily Pilot on March 10, 2012 did not
contain some of the content required by the Zoning Code, the mailed and posted notices did
provide all of the required content. Nevertheless, the omissions to the published notice were
corrected when the proposed Project was re-noticed for the May 17, 2012 Planning Commission
hearing, which was continued to June 21, 2012. Therefore, adequate public notice was provided
when the Planning Commission again considered the Draft EIR and the Project on June 21,
2012.
Response 3
A subsequent Planning Commission public hearing on the EIR and the proposed Project was
held on June 21, 2010. This was approximately three months after the release of the
Responses to Comments document. At the June 21, 2012 Planning Commission meeting, the
Planning Commission reaffirmed its recommendation to the City Council to certify the Final EIR.
Response 4
Staff’s recommendation to the Planning Commission at the March 22, 2012 meeting was to
receive the staff report; conduct a public hearing; and continue the public hearing. The Planning
Commission is not required to follow the recommendation of staff and chose to make
recommendations to the City Council. It is important to note that the Planning Commission does
not have the authority to certify this Final EIR or to approve or deny the Project. The
Commission makes a recommendation to the Planning Commission. Please also refer to the
prior response
Response 5
Please refer to the prior responses. It should also be noted that the June 21, 2012 public
hearing was conducted in part to address some of the comments expressed about the March
22, 2012 hearing.
Response 6
Please refer to the prior responses.
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Response 7
Please refer to the prior responses.
Response 8
The opinions of the commenter regarding the Planning Commissions’ actions are noted.
Response 9
The opinions of the commenter regarding the Planning Commissions’ actions are noted.
Response 10
A complete revised Findings of Facts were provided to the Planning Commission as a part of
the June 21, 2012 staff report which includes findings for all of the environmental impacts and
alternatives addressed in the Final EIR. The contents of the Final EIR are described in Section
15132 of the State CEQA Guidelines, and the Final EIR was provided to the City Planning
Commission and City Council. A Mitigation Monitoring and Reporting Program has been
provided to the Planning Commission and will be submitted to the City Council for its adoption if
the Newport Banning Ranch Project is approved.
Response 11
The commenter’s opinions are noted. Please refer to the prior responses.
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April 19, 2012 Planning Commission
Public Hearing Comments
The following comments are taken directly from the April 19, 2012 draft meeting minutes.
Evelyn Hart
Evelyn Hart spoke of behalf of seniors in Newport Beach, Seaview Affordable Housing and
Oasis, Friends of Oasis and their representatives. She expressed concerns regarding affordable
housing and felt this would be the time to start setting policies for the City to start taking
affordable housing seriously. She referenced the recent adoption of the Housing Element and
hoped the Commission will make recommendations to provide affordable housing in a
significant way. She added the fastest growing percentage of the community are seniors and felt
it would be appropriate for the Commission to make that same percentage of affordable housing
designated for seniors.
Response
The proposed Project does not mandate senior affordable housing but nothing would preclude
senior affordable housing to be provided as a part of the Project’s Affordable Housing
Implementation Plan (AHIP).
Reed Royalty
Reed Royalty, President of the Orange County Taxpayers Association, felt the project is a
tremendous opportunity for the environment, taxpayers, and the City. He stated that taxpayers
cannot afford to fix up the Banning Ranch property, but listed the amounts to be expended by
the developer to do so. He felt that it is a bargain for taxpayers and advised the City to "take the
money and run". He referenced those opposed to the project but questioned how much they
have raised to buy the property, clean it up and prepare it for public use. Mr. Royalty felt that
this is a once-in-a-decade opportunity to do something that benefits everybody including provide
much-needed jobs.
Response
Mr. Royalty did not identify an environmental issue but did express his support of the Project.
No further response is required.
Taryn Taddeu
Taryn Taddeu, on behalf of the Orange County Business Council, expressed support for the
Banning Ranch plan as a well-thought out proposal that represents the community and City
input and responsibly addresses housing, commercial and open-space needs. She stated that it
is the only option that addresses public access, habitat creation, oil field cleanup and
preservation of permanent open space at no cost to the taxpayers. She referenced a letter
submitted in support of the project and felt the project could be a model for other cities.
Response
Ms. Taddeu did not identify an environmental issue but did express her support of the Project.
No further response is required.

126

532

Newport Banning Ranch
Attachment CC 7

Terrell Koken
Terrell Koken, Costa Mesa resident, requested that the Commission consider the long-term
implications of their decision and expressed his opposition to the project.
Response
The commenter did not identify an environmental issue but expressed opposition to the Project.
No further response is required.
Kim Farthing
Kim Farthing, Costa Mesa resident, commented on affordable housing and the traffic impacts to
the City of Costa Mesa. She questioned why traffic counts were not conducted during the
summer months and stated that there were several parts of the traffic analysis that she did not
understand. Ms. Farthing referenced an agreement referring to the Traffic and Engineering
Services contract awarded to RBF Consulting, of which Commissioner Ameri is Vice President
and felt that is a conflict of interest. She presented written comments labeled as Exhibit 1 (see
Correspondence Item No. 3f).
Response
Ms. Farthing’s comments on affordable housing and traffic impacts did not raise any new issues
that were not previously addressed in the EIR and the responses to comments As stated in the
EIR, the traffic data for the traffic study was collected in accordance with the City of Newport
Beach policy which requires that traffic count data at Primary Intersections (as specified in
Appendix B of the Traffic Phasing Ordinance) for TPO purposes be collected between February
1 and May 31; and that transportation planning and decisions regarding sizing the circulation
system be based on typical traffic levels during the “shoulder season” (the spring and the fall) –
and not traffic levels during the summer months. This is per the City policy set forth in the
General Plan Circulation Element, which states: “…these policies protect Newport Beach from
building oversized roads to serve weekend summer beach traffic or traffic generated outside of
our border and our control”. No further response is required.
Terry Welsh, Banning Ranch Conservancy
Terry Welsh, President of the Banning Ranch Conservancy, stated the proposed project is over
twice as big as what has ever been built on the Orange County coast in recent memory and four
times as dense. He felt it is appropriate for the Commission to recommend against the project
and ask the applicant to come back with a project more in keeping with previous Coastal
development projects. Regarding the Open Space preservation option, he felt the developer's
proposal relies on possible money in the future depending in part on selling possible homes in
the future whereas the Open Space preservation option depends on real money. He reported
that the Orange County Transportation Authority will spend $190 million in the next several
years acquiring and restoring properties exactly like Banning Ranch. He noted that money will
not require the levying of additional taxes or selling bonds. He addressed the cost of restoration
and noted the greatest thing the Commission could do to restore the Banning Ranch mesa
would not cost money and would save money. He addressed the quality of habitat as well as
timeliness, noting nature would do 90% of the restoration of Banning Ranch if it is left to. He
urged the Commission to recommend against the project.
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Response
Mr. Welsh’s expressed opposition to the Project is noted. Mr. Welsh did not identify an
environmental issue but did express his support of the preservation of the property as Open
Space. After the close of the June 21, 2012 Planning Commission public hearing, Mr. Mike
Mohler (Applicant) indicated there seems to be a consensus that open space and parks are
good things and noted that nothing precludes any interested party from submitting a bona fide
offer to the property owner at any time. No further response is required.
Shyang Ray
Shyang Ray stated an objection to the participation of Commissioner Ameri on this hearing and
project. She reported that he has been and is still employed by the consultant that has
performed services for the City of Newport Beach on the Newport Beach Banning Ranch EIR
and/or project. She felt he has had and may continue to have a direct or indirect financial
interest in the proceedings. She stated he has continued to deny recusing himself from the
proceedings and his participation constitutes an improper violation of the law and demanded
that Commissioner Ameri recuse himself from this hearing and any future proceeding relative to
the Newport Banning Ranch EIR and/or project. She opined that failure to do so may subject
Commissioner Ameri to civil and/or criminal complaint, will taint the proceedings, and may serve
as a causative action to void any actions taken by the Planning Commission in the proceedings.
In addition, Ms. Ray objected to the participation of Commissioner Brown. She stated that at the
March 22, 2012, Planning Commission hearing on the Newport Banning Ranch EIR,
documentation was entered into administrative record that showed that Commissioner Brown
has a predisposed and publicly stated bias in favor of the Newport Banning Ranch project. She
reported that he opposes efforts by the Banning Ranch Conservancy and other opponents of
the project. Based upon the publicly published statement and upon his actions and vote at the
hearing, she continued to maintain that Commissioner Brown showed a bias and is therefore,
unable to vote in a fair and impartial manner on the issue at hand. The motion for continuation
by Commissioner Brown on the Banning Ranch hearing also serves to taint the proceedings.
Response
After the close of the public hearing, Commissioner Ameri responded that he is retired and no
longer is employed by RBF Consulting. At the March 22, 2012 Planning Commission meeting,
Commissioner Brown indicated the comments in his blog were made as a private citizen and
was prior to any appointment to the Planning Commission. He indicated that he absolutely can
make an objective decision and stated his responsibility as a Commissioner is to the community
which he puts first, over his own personal opinions. Commissioner Brown indicated that his
personal opinion at that time was formed with the information he had at that time. He stated with
the additional information now received, he is unsure about the project. He felt certain that
opinion, at that time, will not bias him or the decision to be made. He indicated that his decision
has not been made.
Steve Ray, Banning Ranch Conservancy
Steve Ray noted that there are other speakers in attendance who are willing to yield their time
to him as he has around eleven (11) minutes of material to present. He requested that
allowance. Chair Toerge refused noting the issue has been previously considered and that the
item will be continued. He stated that is not a policy under which the Commission operates and
asked Mr. Ray to use his appropriated time accordingly.
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Mr. Ray registered his disappointment at the decision of the Chair and the Commission's failure
to seek to overturn that decision. As Executive Director of the Banning Ranch Conservancy, Mr.
Ray indicated that his team will present their comments until they are done. Mr. Ray stated an
objection to the hearing on the Newport Banning Ranch application. He felt the hearing will be
illegitimate, improper and unlawful and presented comments in support of such. Mr. Ray
addressed previous action by the Commission certifying the EIR and felt that due to multiple
errors that action must be considered null and void therefore, making any subsequent actions
and hearings null and void as well. He listed the perceived errors including a letter submitted by
Dr. James Mosher which is included as an attachment to tonight's agenda. Mr. Ray took note
that the notice for the meeting of March 22, 2012, did not indicate that the purpose for the
meeting was to take action to certify the EIR to the City Council. Therefore, he opined that the
Planning Commission violated the law by taking action on an improper notice. In addition, he
stated the agenda for that meeting simply stated the Commission would receive a report on the
Banning Ranch EIR from staff, conduct a public hearing, and continue it to April 5, 2012. He
stated that nowhere in the agenda did it state the Commission would take any action relative to
the EIR. He stressed that a public body is not permitted to take any action that is not properly
agenized. Mr. Ray asserted that because many thought the item would be continued, members
of the public who were denied entrance to the hearing left thinking they could return on April 5,
2012 to make comments at that time. He felt the Planning Commission violated the law by
taking action on the EIR.
Response
At the June 21, 2010 Planning Commission public hearing on the Newport Banning Ranch
Project and Final EIR, the Planning Commission reaffirmed its recommendation to the City
Council to certify the Final EIR.
After the close of the public hearing, Assistant City Attorney Leonie Mulvihill reported the City
Attorney's office reviewed comments presented by Mr. Mosher, noting the comments presented
today are somewhat consistent with those comments but to the extent they suggest that the
Agenda did not comply with the Brown Act, that it was misleading, persons were denied entry,
or there was some sort of purposeful disparate treatment, she reported attending the meetings
and stated that the Agenda fully advised people of the items being considered at the meeting of
March 22, 2012 and that it is the City Attorney’s opinion that the Agenda complied with the
Brown Act and the Commission's actions did so as well.
Gary Itano
Gary Itano continued with the previous comment noting the Commission failed to provide
contacts for the hearing he stated that having discussed items in a study session does not
suffice for official public hearing. At the March 22, 2012 public hearing, neither the Commission
nor staff nor City consultants presented nor discussed neither the Newport Banning Ranch
Project application nor the draft EIR for the project. Therefore, there was no information
provided for the Commission or any member of the public whether they had or had not attended
the study sessions and the Planning Commission violated its responsibilities under the law. Mr.
Itano stated there was a lack of public information available at the hearing noting several items
relative to the proceedings were not attached to the staff report, but listed as separate
submittals and were not readily available to the public when they sought to review the agenda
and staff report. He noted there were insufficient supplies of the documents available at the
hearing. He stated a public agency is obligated to provide documentation and make them
sufficiently available to the public without requiring extraordinary measures by the public to
obtain and review the documents. He asserted that the City and Commission failed in this
responsibility and therefore, violated the law. Additionally, the City and Commission failed to
129

535

Newport Banning Ranch
Attachment CC 7

provide public access for an overflow crowd and failed to accommodate the right of all member
of the public who wished to return to the hearing, to do so. He felt the Commission was warned
to anticipate a large crowd and did not plan for such. He noted that the Commission was
obligated to postpone the hearing if it was unable to provide for full public access and
accommodation. Mr. Itano asserted that at the beginning of the meeting, the Chair ordered
those who did not have a seat out of the meeting and out of the Chamber. Many who spent the
entire time standing outside the building were denied the right to speak. He added this
constitutes a violation of the law and requires actions taken at the March 22, 2012 meeting, to
be voided.
Response
As previously noted, the Planning Commission reaffirmed its recommendation to the City
Council to certify the Final EIR at the June 21, 2010 Planning Commission public hearing. All
noted documentation was available at the City of Newport Beach and posted on the City’s
website.
Debby Koken
Debby Koken resumed with reading the comments stating that during the study session
meetings the public was consistently denied participation during the public comments. She
stated the Chair consistently stated that it would be given full opportunity to participate and
everyone acknowledged the Banning Ranch Conservancy is the organized public opposition to
the Banning Ranch project. The Conservancy requested sufficient time to make a coordinated
comprehensive presentation on behalf of its membership and affiliates. The request was denied
by the Chair on the basis that other such groups had made a request and there was not enough
time to hear everybody. She noted the Chair declined to identify any other such requests by any
other group, singling out the Banning Ranch Conservancy for denial. She felt that this
constitutes "purposeful, disparate treatment" and to imply there was not enough time, directly
contravenes the right of the public to be heard with total time for the public hearing, not being a
consideration. She state the "use of time" as an excuse, also contravenes the law. Additionally,
because the EIR is a City-prepared document, the applicant has no role greater than any single
member of the public in its presentation. The fact that the applicant and their consultants were
given unlimited time to speak in the public hearing, whereas any other member of the public
was only allowed three (3) minutes, is another example of disparate treatment of the public. Ms.
Koken reported that false, incorrect or misleading information is a basis for decision-making and
stated the Conservancy finds it incredible that the Commission who voted in the affirmative to
recommend certification of the EIR did so in spite of the amount of information that should have
let it to the opposite conclusion. She commended Commissioner Myers for voting to deny
certification of the EIR. Ms. Koken addressed the traffic study especially that the Commission
denied that any other traffic studies would be necessary due to the elimination of the 19th Street
Bridge given that the studies were based on the assumption that the 19th Street Bridge was to
be built. She acknowledged the Commission was given false information by the City Attorney's
office about the vote taken by the Orange County Transportation Authority (OCTA) to remove
the bridge from the Master Plan of Arterial Highways, especially since Counsel had attended
and witnessed the vote at the OCTA meeting. Ms. Koken noted that while the Planning
Commission should be able to rely on Counsel, it is incumbent upon them to make reasoned
and independent judgments based on information available to them.
Response
The Planning Commission has the discretion to determine the amount of time for testimony from
an applicant and members of the public. Because an applicant is requesting approval of its
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application from the City, the applicant is not in the same position as a member of the public that
is not the applying for approval from the City. The City has the discretion to allow an applicant
sufficient time to address its application.
As previously noted, the Planning Commission reaffirmed its recommendation to the City
Council to certify the Final EIR at the June 21, 2010 Planning Commission public hearing. As
previously addressed, the Orange County Transportation Authority (OCTA) has suspended its
action to remove the 19th Street Bridge as shown on the Orange County Master Plan of Arterial
Highways (MPAH) and the City of Newport Beach Master Plan of Streets and Highways. The
OCTA will reconsider the removal of the bridge from the MPAH in November 2012 after
technical studies of the impact of its removal are completed. Until such time as an action is
taken by the OCTA, the bridge remains on the MPAH for purposes of transportation modeling.
Suzanne Forster
Suzanne Forster stated the elimination of the 19th Street Bridge by OCTA was common
knowledge, yet the Commission seemed uninformed and should have known better. The denial
of reality does not excuse the Commission's responsibility for independence. Ms. Forster stated
that the Banning Ranch Conservancy charges the continuation of this hearing would be a
further and continuing violation of the law for all of the reasons listed above. They recommend
suspension of the hearing immediately, that the Commission seek reasoned counsel and that
the action taken at the March 22, 2012 hearing be considered null and void, and that the
Newport Banning Ranch Draft EIR be rescheduled for consideration at a public hearing in order
to cure the violations charged. She asserted that failure to cure and correct the violations may
be cause for civil complaint with the District Attorney's office, the office of the State Attorney and
litigation.
Response
As previously addressed, the OCTA has suspended its action to remove the 19th Street Bridge
as shown on the OCTA MPAH. It should also be noted that the Year 2016 traffic study scenario
in the EIR does not assume that the 19th Street Bridge is in place because the City recognizes
that timing of construction of the bridge is uncertain. Consistent with the City’s Master Plan of
Streets and Highways and the MPAH, for the General Plan Buildout analysis provided in the
EIR, the proposed Project was analyzed with the 19th Street Bridge. However, an analysis was
also provided for the General Plan Buildout conditions with the Project but without the 19th
Street Bridge for informational purposes. Intersections that are forecasted to operate at an
unacceptable level of service without the 19th Street Bridge are also identified in the EIR. At the
June 21, 2010 Planning Commission public hearing on the Newport Banning Ranch Project and
Final EIR, the Planning Commission reaffirmed its recommendation to the City Council to certify
the Final EIR.
Keith Banning
Keith Banning reported that he spent a number of years on the Little League Board in charge of
the fields. He stated the biggest problem was getting enough field time and time for the venue to
practice. Mr. Banning found there were not enough fields for children to practice and compete.
He spoke in support of allocating fields and reported living near the old Ford Aerospace
development and the developer that worked on that project is the same as in the Banning
Ranch project. He stated they did a first-class product and stood behind their product. He noted
that he is advocating for the fields and the character of the developer.
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Response
Mr. Banning did not identify an environmental issue but did express his support of the Project.
No further response is required.
Alexander Yelich
Alexander Yelich spoke in support of the project, especially the provision of extra fields for
sports. He addressed the remediation of the oil fields and felt the project will help the economy.
Response
Mr. Yelich did not identify an environmental issue but did express his support of the Project. No
further response is required.
Allyson Brahs
Allyson Brahs reported that she grew up in Newport Beach and agreed that there are not
enough local fields for sports. She indicated that she knows the builder and felt that he would
build nice homes. She spoke in support of the project noting that it would be very beneficial to
the community.
Response
Ms. Brahs did not identify an environmental issue but did express her support of the Project. No
further response is required.
Bruce Bartram
Bruce Bartram expressed concerns with the effects that the project would have on surrounding
neighbors. He referenced the EIR relative to project noise, increased traffic and mitigation
measures. He felt that noise mitigation measures would not work from balconies and referenced
a letter from a neighbor regarding the issue.
Response
As described in Section 4.12 of the Draft EIR, noise on balconies may be reduced with
installation of barriers on the perimeter of the deck. These barriers could be made of clear glass
or other transparent material and could have sections that may be open or closed.
Dianne Russell
Dianne Russell urged the Commission to consider the impact to the residents of West Costa
Mesa relative to increased traffic due to the proposed development.
Response
Ms. Russell’s comments on traffic impacts did not raise any new issues that were not previously
addressed in the EIR and the responses to comments. No further response is required.
Bill Bennett
Bill Bennett addressed the General Plan and took issue with comments from the developer in
terms of the development presenting a unique opportunity to implement voter approved 2006
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General Plan. He felt it is the "second choice" with the "first choice" being the preservation of
Banning Ranch as Open Space. In addition, Mr. Bennett addressed the Orange Coast River
Park and felt the preservation of Banning Ranch would be the keystone to a river park within the
Newport Beach City limits. He stated that the developer asserts the benefits listed are not
possible with any other option, that no funds have been identified to go forth with the Open
Space plan. Mr. Bennett reported that there are funds available and the OCTA would be willing
to work with the developer as well as other avenues of funding available. He felt that there is a
problem with the City Council and the fact they are "sitting on the sidelines". He stressed the
number one priority of the General Plan is working for Open Space and felt that Council is not
performing its duties.
Response
Mr. Bennett did not identify an environmental issue but did express his support of the
preservation of the property as Open Space. As previously noted, after the close of the June 21,
2012 Planning Commission public hearing, Mr. Mike Mohler (Applicant) noted that nothing
precludes any interested party from submitting a bona fide offer to the property owner at any
time. No further response is required.
Linda Tang, The Kennedy Commission
Linda Tang, The Kennedy Commission, housing development advocates, submitted written
comments (Exhibit 2) and commended the City's leadership in encouraging and facilitating the
development of housing for low income families within the City's Housing Element. She
indicated support for the City's efforts in implementing the AHIP for Banning Ranch. She
indicated support the City's efforts to amend the housing program in the Newport Place Plan.
Response
Ms. Tang did not identify an environmental issue but did express her support of affordable
housing in the City. No further response is required.
Chip Stassel
Chip Stassel reported that he has seen many developments in Newport Beach and noted that
they have provided growth in the City and are thriving, but also addressed the related
challenges. He spoke in support of the project.
Response
Mr. Stassel did not identify an environmental issue but did express his support of the Project. No
further response is required.
Olwen Hageman
Olwen Hageman referenced a recent article in the Orange County Register regarding the 19th
Street Bridge. She wondered why the City would want to add residences and commercial space
to an already congested area. She addressed the City's mission to have a conservative growth
strategy that emphasizes quality of life. Ms. Hageman felt the proposed development is not
conservative and does not emphasize the quality of life noting inconveniences over ten (10)
years. She felt that the City has not made any efforts to maintain Banning Ranch as Open
Space. Ms. Hageman stated that the land belongs to all of Newport Beach and addressed
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pollution and air quality issues and felt serious consideration must be given prior to development
of the project.
Response
As previously addressed, the OCTA has suspended its action to remove the 19th Street Bridge
as shown on the OCTA MPAH. The commenter’s support of the preservation of the property as
Open Space is noted. No new issues related to traffic and air quality were provided by the
commenter. These topics are adequately addressed in the Final EIR. As previously addressed,
after the close of the June 21, 2012 Planning Commission public hearing, Mr. Mike Mohler,
representative for the Applicant, noted that nothing precludes any interested party from
submitting a bona fide offer to the property owner at any time. No further response is required.
Robert Tafoya
Robert Tafoya stated that as a parent and former coach, he welcomes additional sports fields
for the City's children. He stated spending time in Banning Ranch and thinks of it as a blighted
oil field so the concept of consolidating the area and remediating it for public use is very
appealing. Lastly, Mr. Tafoya stated that he is confident that a qualified contractor will be
identified to safely remediate the site without danger or concern of the immediate communities.
Response
Mr. Tafoya did not identify an environmental issue but did express his support of the Project. No
further response is required.
Norman Suker
Norman Suker stated an objection to the project and requested that all of his comments be
included in the records of any and all proceedings relating to the project. He requested that no
action be taken by the Planning Commission at this time regarding the program and listed his
reasons including elimination of the 19th Street Bridge, the City's circulation element
requirement for consistency with the OCTA Master Plan of Arterial Highways, decreased level of
service due to the elimination of the bridge, jeopardizing Measure M funding and environmental
issues by the Coastal Commission needing resolution. He presented his comments in writing as
Exhibit 3.
Response
Mr. Suker’s verbal comments and written correspondence have been included in the public
record for the Project; his opposition to the Project is noted. As previously addressed, the OCTA
has suspended its action to remove the 19th Street Bridge as shown on the OCTA MPAH. It
should also be noted that the Year 2016 traffic study scenario in the EIR does not assume that
the 19th Street Bridge is in place because the City recognizes that timing of construction of the
bridge is uncertain. Consistent with the City’s Master Plan of Streets and Highways and the
MPAH, for the General Plan Buildout analysis provided in the EIR, the proposed Project was
analyzed with the 19th Street Bridge. However, an analysis was also provided for the General
Plan Buildout conditions with the Project but without the 19th Street Bridge for informational
purposes. Intersections that are forecasted to operate at an unacceptable level of service
without the 19th Street Bridge are also identified in the EIR.
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Rob Boyer
Rob Boyer spoke in favor of the project and felt it would be an asset to the City.
Response
Mr. Boyer did not identify an environmental issue but did express his support of the Project. No
further response is required.
George Schroeder
George Schroeder stated that it is nice to have the Open Space but felt that it is a blighted area
with a lot of environmental waste and agreed that it is an area in need of clean up. He
expressed support for the proposed project and felt whatever is done there will have a lot of
public oversight and input. Mr. Schroeder noted that the City of Laguna Beach chose to tax
themselves and buy the land at Laguna Canyon. If the residents of Newport Beach who are
against this project feel so strongly against it, he encouraged them to get the residents of
Newport Beach and Costa Mesa to get an initiative out there to tax themselves to in order to buy
the land. He noted that the proposed project will take several years to complete.
Response
Mr. Schroeder did not identify an environmental issue but did express his support of the Project.
No further response is required.
Richard Hamm
Richard Hamm felt the best thing about the project is the tradeoff of Open Space and cleaning
up the site. He spoke in favor of the project
Response
Mr. Hamm did not identify an environmental issue but did express his support of the Project. No
further response is required.
Andrew Hernandez
Andrew Hernandez stated that he loves the community and enjoys the Banning Ranch area just
as it exists. He spoke in opposition of the plan.
Response
Mr. Hernandez did not identify an environmental issue but did express his opposition to the
Project. No further response is required.
Allan Beek
Allan Beek addressed the General Plan noting the first choice of the people is for Open Space
and stated he has been here long enough to know the Commission appreciates speakers who
are brief.
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Response
Mr. Beek did not identify an environmental issue but did express his support of the preservation
of the property as Open Space. As previously addressed, after the close of the June 21, 2012
Planning Commission public hearing, Mr. Mike Mohler, representative for the Applicant, noted
that nothing precludes any interested party from submitting a bona fide offer to the property
owner at any time. No further response is required.
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Correspondence Item No. 2a
Terry Welsh, Banning Ranch Conservancy
June 15, 2012
Response 1
The City disagrees with the assertion of the commenter. Responses in support of this position
are provided below.
Response 2
While there is potential for vernal pools to have occurred on the Newport Banning Ranch (NBR)
site historically, none of the 50+ features identified by the Banning Ranch Conservancy
(Conservancy) are extant vernal pools with the possible exception of one feature (Vernal Pool
A). The following is a summary of the features:
Oil Well Pads – 8
Asphalt Roads – 2
Dirt Roads – 5
Combination of Asphalt and Dirt Roads – 5
Deep Tire Ruts – 2
Gravel Equipment Storage Areas – 2
Oil Sumps – 3
Bulldozer Scrapes/Borrow Areas – 5
Areas Created by Excavation and Berming – 3
Pits Created for Oil Field Repairs – 4
Soil Remediation or Stockpile Areas – 6
Remnant of historic drainage – 1
Former Baseball field – 1
Other grading activities – 3
Apparent natural depression (Vernal Pool A)
While the San Diego fairy shrimp has been identified on the site, none of the features occupied
by this species are natural vernal pools. This is not surprising as it is recognized that this
species has been known to occur in unnatural features. On the Project site, the San Diego fairy
shrimp occurrences are as follows:
Former Baseball Infield – 1
Well Pad – 1
Oil Sump – 2
Bulldozer Scrape above Active Pipeline – 1
Excavated and Bermed Pools – 2
The Applicant is currently working closely with U.S. Fish and Wildlife Service (USFWS) to
develop a program that includes both avoidance and habitat restoration to ensure that the
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project provides adequate conservation and long-term persistence of the San Diego fairy shrimp
on the site through the Section 7 Consultation process.
The Draft EIR Biological Technical Report identifies the presence of Critical Habitat for the San
Diego fairy shrimp on the Project site. It is important to note that an area designated as Critical
Habitat for any species listed by the USFWS is not the same as an area occupied by the
species. An example of this can be found in the evaluation of vegetation types within the 13.63
acres of Critical Habitat of Subunit C on site. A total of 4.19 of the 13.63 acres contain
dirt/gravel/asphalt roads, oil operation facilities, or ornamental vegetation. This represents
approximately 31 percent of Subunit C on site that does not support the Primary Constituent
Elements (PCEs). The USFWS has acknowledged that some areas of Critical Habitat contain
non-PCEs, “Where possible, the boundaries of final critical habitat have been refined to remove
lands containing features such as roads, buildings, and other infrastructure that do not contain
the PCEs; however, it was not possible to exclude all such areas from the designation”1.
The commenter references the vernal pools at Fairview Park along with those at the Project
sites as the only pools in Orange County that support the San Diego fairy shrimp. This is not a
true statement. Rancho Mission Viejo in south Orange County contains two complexes
(Chiquita Ridge and Radio Tower Road) that support the San Diego fairy shrimp.2 Also, caution
must be taken in making any comparisons between the Project site and the vernal pools at
Fairview Park, the latter which are high quality, generally pristine vernal pools that support a
high number of vernal pool endemic plant species, some of which are the only known
occurrences in Orange County. The vernal pools at Fairview Park are associated with heavy
clay soils of the Cropley series while the mesa at Newport Banning Ranch is Myford sandy
loams. Myford sandy loams are less likely to pond water (except in excessive rainfall years as
noted above) resulting in only occasional ponding which is consistent with the finding that these
cannot be wetlands due to lack of hydrology in most years.
Response 3
The commenter correctly notes in regard to vernal pools on the Project site that they are “No
longer present on a pristine coastal mesa, the vernal pools/seasonal wetlands are now next to
oil wells/platforms, service roads, and other oil features”. As noted above, the features that the
commenter describes as vernal pools are in reality exactly as described: well pads, oil sumps,
roads (including asphalt roads), and low areas created during the many decades of oilfield
operations (see above). The features are neither vernal pools nor seasonal wetlands.
Vernal pools/seasonal wetlands cannot be “now on top of buried asphalt parking lots” as stated
by the commenter. This statement is not consistent with the science that describes how vernal
pools are formed or their hydrological function.
Response 4
The Draft EIR’s analysis and relevance of the 2009/2010 and 2010/2011 rainfall years was
scientifically proper and accurate. The commenter’s treatment of “normal” rainfall is flawed and
misleading. First, the commenter uses the wrong rainfall data. The appropriate data is derived
from the County of Orange Costa Mesa Station 219 and the 50-year average is 10.09 inches
not 13 inches. The determination of “normal” is also incorrect. For wetland delineation purposes,
the USACE’s WETS methodology considers normal to be within one quartile of the mean (10.09
inches). When applied to Project site, it is clear that the rainfall years of 2009/2010 and
1
2

http://www.gpo.gov/fdsys/pkg/FR-2007-12-12/pdf/07-5972.pdf#page=1
ibid, p 70669.
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2010/2011 were well above normal at 158 percent and 189 percent of the mean, respectively.
Even more importantly, the commenter quotes from page 95 of the Arid West Supplement
Version 2.0, which states that hydrology determinations should only be made based on periods
when the antecedent rainfall was normal or below. The model airplane flight that documented
ponding in early 2010 was based upon late storms in January that resulted in 313 percent of
normal rainfall for January 2010. The mapping performed in late December 2010 was even
more egregious in ignoring proper methodology; December 2010 exhibited 647 percent of
normal rainfall and this followed an October which exhibited approximately 928 percent of
normal. As of December 31, 2010, rainfall for the year was 434 percent of normal. Use of the
rainfall data from2009/2010 and/or 2010/2011 for making a wetland determination is
inconsistent with the Arid West Supplement Version 2.0.
Given the origin of the features and the extreme rainfall conditions that created ponding in areas
that only pond during extreme events, assertions that there are wetland areas previously missed
(either purposefully or inadvertently) is not credible.
Response 5
As already noted, none of the features identified by the Conservancy are vernal pools (with the
possible exception of Vernal Pool A) or seasonal wetlands; rather, the features include a variety
of oilfield features catalogued by type in the prior response. As previously identified, the rainfall
that resulted in ponding of these features was between 313 and 647 percent of normal, making
any attempt to identify these features as wetlands erroneous and inconsistent with current
wetland science.
Similarly, performance of fairy shrimp surveys for listed species such as the San Diego fairy
shrimp for a large percentage of the features, such as paved parking areas, paved roads, pits
excavated for pipeline repairs, oil well pads, dirt roads etc., which have been identified by the
Banning Ranch Conservancy, was determined to be unnecessary based on previous years of
fairy shrimp surveys and more recent visual examinations of each of the features as catalogued
in response 2.
The commenter states that there was intent to hide from the public information regarding the
presence of 27 of the features. This is incorrect. Best professional judgment was used in
evaluating each of the features based on collaboration of Glen Lukos Associates (GLA) and
BonTerra Consulting. It is very important to note that far from hiding features that have potential
for supporting listed fairy shrimp, the EIR analysis identifies listed fairy shrimp in two artificial
features that were not included among the Conservancy’s “original 27 features”. Specifically
Pool E, which was not identified by Conservancy during the January/February 2010 model
airplane flyover was surveyed by GLA and substantiated by BonTerra Consulting in early 2011
as it appeared to exhibit at least minimal potential for the San Diego fairy shrimp and therefore
subject to surveys. Similarly Pool G, which has never been identified by the Conservancy’s
mapping was also surveyed and found to contain the San Diego fairy shrimp. The surveys
efforts focused on features that were determined (based on years of experience) to exhibit at
least minimal potential for supporting listed species.
It is also important to note that the USFWS examined four of the features identified by the
Conservancy in conjunction with the Sunset Ridge Park project. Specifically, after examining
BRC Pools 34, 35 and 36, the USFWS determined that the features were not vernal pools and
did not exhibit potential for supporting the San Diego fairy shrimp. The USFWS did request dryseason surveys for BRC Pool 39, which were conducted. The survey indicated that the feature
does not support any listed fairy shrimp or even the common versatile fairy shrimp, providing
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further corroboration of the accuracy of findings regarding the suitability of many of the
purported vernal pool/seasonal wetlands on the site.
Based on these visual surveys, none of the 27 features, which have not been subject to fairy
shrimp surveys, were determined to exhibit habitat characteristics typically associated with the
presence of the San Diego fairy shrimp.
Response 6
The commenter is correct that the presence of wetland hydrology can be driven by sources
other than ponding (e.g., areas with groundwater in the upper 12 inches for a portion of the
year). However, this is not the source of hydrology for any of the features that the Conservancy
has incorrectly identified as vernal pool or seasonal pond wetlands. None of the features
identified by the Conservancy occur within areas of high groundwater, as would potentially
occur in the lowland portions of the Project site. The only water available for all of the various
features identified by the Conservancy is from rainfall and surface runoff, and it is important to
note that for such features, the Arid West Supplement Version 2.0 focuses the indicators for
hydric soils in the upper six inches of the soil profile (see Indicator F8: Redox Depressions or
Indicator F9: Vernal Pools). In both instances, indicators for hydric soils are in the upper six
inches of the soil profile because the anaerobic conditions are created by surface ponding.
Furthermore, saturation at the soil surface is not sufficient for making a determination that hydric
soils or wetland hydrology are present. First, the soils must become anaerobic for the area to be
a wetland, and in many cases this takes far longer than 14 days. The USACE uses 14 days as a
“surrogate” for such conditions as it is often the case that detailed monitoring is not possible. On
the Project site, some of the features (e.g., Vernal Pool A) were checked for anaerobic
conditions using alpha alpha dipyridyl in making wetland determinations and the area was found
to lack anaerobic conditions in the soils profile consistent with the thresholds for hydric soil as
set forth in the Arid West Supplement Version 2.0.
Second, many of the features identified by the Conservancy are not soil. Rather, they include
asphalt and highly compacted dirt and gravel parking areas or roads that prevent water from
reaching below the upper inch or two and as such do not meet the minimum definition for hydric
soils, which requires a layer of at least four that exhibits anaerobic conditions. This is also true
of many of the features that occur on well pads where the soils have been highly compacted.
Finally, it is important to reiterate that for any area to meet the minimum threshold for wetland
hydrology (as the commenter rightly notes) an area must exhibit saturation in the upper 12
inches during most years and given that the ponding observations by the Banning Ranch
Conservancy were made during periods of wetness ranging from 313- to 647-percent of normal,
their claims lack credibility.
Response 7
Please refer to Response 5.
Response 8
As noted above, the Project site has been subject to years of study, including fairy shrimp
surveys and wetland delineations that were conducted during normal rainfall years, and only as
few features were identified that exhibit regular ponding (e.g., Vernal Pool A), which was
identified during protocol fairy shrimp surveys in 2008 and was subject to both full protocol fairy
shrimp surveys as well as a wetland determination (it was determined to not be wetland based
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on the absence of reducing conditions when tested with alpha alpha dipyridyl). As noted, Vernal
Pool A is the most “natural” depressional feature on the Project site and also supports vernal
pool indicator plants such as woolly marbles, which otherwise uncommon on the site, occurs
only in Vernal Pool 1, and Features I and J.
As previously discussed, with the exception of Vernal Pool A, none of the features identified by
the Conservancy during the 2009/2010 and 2010/2011 rainfall seasons are natural wetlands,
moreover vernal pools, having been identified during periods of rainfall that ranged from 313 to
647 percent of normal. To the extent that any of these other features pond water during normal
rainfall years, they would still not be considered wetlands. For example, the commenter shows
four features: 12, 16, 20, and 50 on two site photographs. It is important to note that the
photographs were taken on April 15, 2012, one day following a storm event and at the end of a
four-day period that accounted for nearly an inch of rainfall. By April 21, 2012, features 12 and
16 were dry. It is also important to understand that feature 12 is a soil remediation area; feature
16 is a slight depression in a largely gravel parking and equipment storage area. Feature 20 is a
paved area within an access road. The area identified as #50 (a.k.a. 47) is the combination of oil
well pad (the well was reconstructed less than two years ago) and an associated dirt access
road. None of these areas is considered to be a wetland. The commenter also references the
Ticonderoga Pool, noting that is does not pond every year; this statement is misleading. The
pool only ponds water during extreme years such as the 2010/2011 rainfall season. It is not a
wetland because it does not pond in most years.
Response 9
Examination of many of oil field features identified by the Conservancy following the substantial
rainfall period of 2010/2011 found that even in the excessively wet year that many of the
features supported a predominance of upland vegetation. For example, BRC features 34, 35,
36, and 39 were examined in connection with the City’s Sunset Ridge Park project, and each
was determined to exhibit upland vegetation. As already noted, many of the features do not
support vegetation as they occur on asphalt areas or dirt roads where vegetation is not
established. Similarly, even following the substantial rainfall that resulted in ponding, the
Ticonderoga Pool exhibited a predominance of upland plants during the early summer of 2011.
Some of the features did support opportunistic non-native weedy species sometimes found in
wetlands (e.g., rabbitsfoot grass or brass buttons); however, these species must be present in
most years and must be present during periods of normal rainfall to be considered wetland
plants as noted on Page 95 of the Arid West Supplement quoted by the commenter above.
Other features support facultative species such as mulefat (Baccharis salicifolia, FAC), which
has an equal chance of occurring in an upland area as in a wetland area and is not a reliable
indicator of wetland conditions3.
Response 9
By definition, hydric soils can only occur in areas with wetland hydrology. As already noted
above, some of the features lack soil, consisting only of asphalt, while other areas are highly
compacted soils on roads and/or well pads. The general lack of hydrology (i.e., ponding for a
minimum of 14 days in most years), precludes the presence of hydric soils for the features that
do exhibit actual soils. Referring again to features 34, 35, 36, and 39, these features completely
lack hydric soil indicators. It is expected that this is the case across the full suite of oil field
features identified by the Conservancy.

3

U.S. Army Corps of Engineers. June 1, 2012. National Wetland Plant List.
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Response 10
The commenter is correct the San Diego fairy shrimp is typically associated with vernal pools;
however, as already noted, the San Diego fairy shrimp can occur in features that are not
naturally-occurring vernal pools as long as the habitat is suitable. On the Project site, the pools
with the highest levels of suitability are Vernal Pool 1 and Pools I and J, which are best
described as grassland pools that unlike most of the features identified by BRC, exhibit at least
some characteristics of vernal pools (e.g., native vernal pool plants).
Unlike the San Diego fairy shrimp, the versatile fairy shrimp (as its name implies) occurs in a
wide range of habitat conditions as is clear by its occurrences on the Project site, where it
occurs in road ruts, excavated pits, and well pads. It is common to find this species in road ruts,
pits, and a wide variety of artificial ponding features and in no way can this species be described
as a “vernal pool obligate”. Based on work within many hundreds of vernal pools and non-vernal
pool ponding features in Southern California, it is the experience of GLA’s fairy shrimp biologists
that this species is far more often than not, associated with non-vernal pool features such as
road ruts, etc.
Another important point regarding the use of the versatile fairy shrimp as an indicator of
wetlands is made very clearly by the commenter who notes that fairy shrimp cysts can survive a
decade or more. This is well documented in the literature, and as such, the presence of fairy
shrimp once every ten years would not be an wetland indicator as such events must occur in
most years.
Similarly, the presence of the other aquatic invertebrates such as ostracods (seed shrimp) and
cladocera (water fleas) which are more common and widespread than the versatile fairy shrimp,
commonly occurring in road ruts and other artificial features, is not dispositive for the presence
of wetlands for the same reason as described for fairy shrimp. The cysts of these species can
lay dormant in the soil for many years between ponding events, emerging only during the rare
years when ponding occurs. The fact that the Arid West Supplement uses these as a primary
indicator for wetland hydrology takes into consideration the required presence of hydric soils
and wetland vegetation as prerequisite to make such a determination.
Response 12
Regarding the need for additional fairy surveys and Table, see Response 5.
Regarding additional wetland studies, see Responses 6, 8, and 9.
Regarding VP2, the commenter makes an important point that needs to be addressed. As
discussed in the responses above and in the technical studies submitted as part of the City’s
CEQA process, GLA conducted detailed wetland delineation work and fairy shrimp surveys in
2000, 2007, 2008, and 2009, before the excessively wet years of 2009/2010 and 2010/2011.
During these years of normal rainfall, VP2 exhibited regular ponding (it was not necessary to
conduct additional surveys once the San Diego fairy shrimp was detected). Unlike nearly all of
the features identified by the Conservancy, this feature ponds water in most years and as such
meets the wetland hydrology threshold and also, given the regular ponding this feature has
developed hydric soils. The commenter is not accurate in comparing this feature with the vast
majority of features identified by BRC as it ponds in most years while the vast majority of the
BRC features do not. Additionally, the Conservancy-noted features that do pond are features
such as BRC 20 which is an area of asphalt in a roadway and BRC 50 (aka 47) which is a
recently reconstructed and highly compacted oil well pad and associated road.
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Regarding the reference to BRC 23, this feature is located on an oil well pad (decommissioned
well # 231) within the active portion of the oilfield. Excavation was performed around this well
and the resulting settlement appears to be the origin of the ponding. It is not a vernal pool and
oilfield infrastructure remains in close proximity. Because this is a decommissioned well that will
require final abandonment, ongoing maintenance on the well pad is still required.
Finally, the commenter notes that the “watershed” for each of the areas identified by the
Conservancy as vernal pools/seasonal wetlands that need to be preserved. As clearly noted in
the above responses, with the exception of the feature designated Vernal Pool A in 2008, none
of the features are vernal pools and only Vernal Pools 1 and 2 are wetlands that require
protection of the watersheds. Vernal Pool A and its watershed will be conserved as part of the
Project's proposed open space. Other features that support the San Diego fairy shrimp would,
as noted in response 2 above, be addressed as the Applicant works with the USFWS to develop
a program that includes avoidance and habitat restoration to ensure that the Project provides
adequate conservation and long-term persistence of the San Diego fairy shrimp on the site,
including adequate watershed. The remaining various man-made oilfield features are not vernal
pools or wetlands and would not be subject to preservation; their watersheds would not require
protection.
Response 13
Please refer to Response 5.
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Cover letter dated June 18, 2012; report dated April 26, 2012
Response 1
Please refer to the subsequent responses.
Response 2
The City does not agree with the commenter; please refer to the subsequent responses.
Response 3
The Health Risk Assessment (HRA) conducted for the proposed project evaluated four potential
health risk impacts: (i) maximum individual cancer risk, (ii) maximum chronic non-cancer hazard
index, (iii) maximum acute hazard index, and (iv) cancer burden to the exposed population. Only
the cancer burden calculation utilized the 20-acre site assumption, in a screening level
calculation using the SCREEN3 dispersion model, which was actually conservative. The other
health risk impacts were determined from detailed dispersion modeling with AERMOD and
actual source area sizes, shapes, and locations as shown in the Draft EIR, Appendix G, Figures
4-1, 4-2, and 4-3.
The cancer burden was determined as noted in Appendix G, Section 5.2.3, and Attachment E.
Appendix G, Section 5.2.3 is reproduced below along with notations [in bracketed italics]
indicating why the calculations are conservative (high).
The cancer burden for a project can be determined by first finding the distance at
which the maximum incremental cancer risk drops below 1 per million. This distance
is used to identify all census tracts or census blocks near the site that would be
included in the cancer burden calculation. Finally the population for each tract/block
is multiplied by the maximum incremental cancer risk in that tract/block, and the
results are summed across all tracts/blocks. The resulting value is the project cancer
burden (potential increase in number of cancer cases for the actual exposed
population).
To determine the cancer burden for this project, several conservative simplifying
assumptions were made. The assumptions and analysis included the following:
•

The consolidated oilfield annual DPM emissions (85 lbs/year) were modeled
using the SCREEN3 (USEPA 1995) air dispersion model for a 20 acre area
source. [This is the future oilfield emission rate, not the proposed project
incremental emissions above the existing baseline. The future oilfield DPM
emissions are actually less than those under the baseline conditions. Typically,
the CEQA analysis would deduct baseline emissions from future emissions to get
the project’s incremental impact which is the appropriate CEQA analysis for
cancer burden. The proposed project’s incremental DPM emissions would be a
reduction of 143 lbs/year as shown in Appendix G, Table 3-3. As shown in the
summarized individual cancer risk results for receptors around the site (Appendix
G, Attachment D), a number of cancer risk values are less than zero, indicating a
reduction in risk relative to the baseline conditions.]
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•

The resulting concentrations (versus distance) results were multiplied by State’s
unit risk factor for DPM (3.0 x 10-4 m3/μg) to determine risk level versus distance.

•

The distance at which the cancer risk dropped below 1 per million was used as
the radius from the consolidated oilfield site for selecting census tracts included
in the cancer burden calculation. [Although a distance of 1.25 miles was used in
the analysis, as noted below, the actual distance where the risk drops below 1
per million is only 0.87 mile - as shown in Appendix G, Attachment E, Page 1 of
5. Therefore, the radius used in the analysis is conservative (larger) than
necessary by over 40 percent and the area considered in the calculation is
conservative by 100 percent (i.e., the increased radius doubles the area
considered in the cancer burden calculation). This additional area dramatically
increases the number of people included in the cancer burden calculation.]

•

The peak cancer risk for the consolidated oilfield on the proposed new residential
and commercial areas (4 per million) was assumed to apply to the entire
population within the 1 per million radius. [The individual cancer risk actually
drops off with distance such that residential cancer risk at 0.87 mile from the site
would only be 1 per million, and those at 1.25 miles would be approximately 0.6
per million (as shown in Appendix G, Attachment E, Page 1 of 5). However, the
calculation of cancer burden assumed that all of these locations had an individual
cancer risk of 4 per million; again, substantially overestimating the cancer burden
impact. It is also noted here that the distance from the center of the consolidated
oilfield to the nearest fenceline is approximately 500 meters, thus the SCREEN3
analysis uses 500 meters as the minimum distance in the distance versus risk
level calculation. Distances closer to 500 meters would be on the consolidated
oilfield where there is no residential population.]
The approximate distance from the 20 acre oil consolidation area of the site to
the 1 in a million cancer risk isopleths based on SCREEN3 modeling, is roughly
1.25 miles. [As noted above, this distance is actually 0.87 mile, much smaller
than the 1.25 mile radius used.] Drawing a rough boundary around the outer
edge of the entire project site (not just the 20 acre consolidated oilfields) captures
19 census tracts in Newport Beach, Costa Mesa, and Huntington Beach. These
census tracts have a total population of just over 86,000. Assuming that
everyone in these tracts was exposed to a 4 per million incremental cancer risk,
the cancer burden would be 0.34, less than the SCAQMD significance threshold
of 0.5. The cancer burden has been substantially overestimated in this analysis
since peak cancer risk for the new, on-site residential area is used to represent
cancer to those much farther from the site with much lower incremental risk. The
list of census tracts and locations are shown in Attachment E, along with the
burden calculation. [Using the calculated radius of 0.87 mile, combined with
applying a distance-dependent individual cancer risk level would reduce the
cancer burden by approximately one order of magnitude (i.e., a factor of 10).
These corrections would more than compensate for a potential ~20 percent
increase in the maximum individual cancer risk impact due to use of a slightly
smaller consolidated oilfield area.]

Response 4
Air quality and greenhouse gas (GHG) data used in the EIR from both the CalEEMod and
URBEMIS models are valid. The newer CalEEMod was developed as a successor to URBEMIS
to (1) add the methodology to calculate GHG emissions from sources not in URBEMIS, (2)
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provide a consistent methodology for calculation of emission reductions resulting from mitigation
measures, including measures quantified in recent years for addressing GHG issues; (3) revise
some default calculation methodologies based on surveys of real-world data; and (4) increase
the number regional specific data bases.
CalEEMod and URBEMIS work from the same basic emission factor data bases, EMFAC 2007
for on-road vehicles and OFFROAD 2007 for construction equipment. Therefore, for the same
input data, the same, or very similar, output data was expected. When CalEEMod was released,
the South Coast Air Quality Management District (SCAQMD) stated that either model could be
used for CEQA analyses. That policy has not changed.
When initially preparing the air quality, GHG, and human health risk (HHRA) analyses for the
Draft EIR, the analyses were done with URBEMIS prior to the release of CalEEMod. After the
release of CalEEMod in February 2011, model comparisons performed by BonTerra Consulting,
the City’s CEQA consultant for the Banning Ranch Project, showed that construction phase
mass emissions of nitrogen oxides (NOx) were higher with CalEEMod than with URBEMIS. This
difference was confirmed in discussions between BonTerra Consulting and SCAQMD staff.
Because NOx is often the critical factor in the construction phase air quality analysis, the City
determined to reanalyze the proposed Project using the more conservative CalEEMod. It is
noted that the revised analysis provided in the Draft EIR increased the Project’s NOx emissions
from below to above the CEQA significance threshold, and therefore required mitigation
measures not previously anticipated.
For operational emissions, some differences between the model results were noted. These
differences resulted primarily from the updating of specific vehicle trip characteristics and a
change in methodology for calculation of consumer product VOC emissions.
With respect to the HHRA, the URBEMIS model was used exclusively to calculate operational
phase emissions from the Project’s proposed residential, commercial and recreational uses.
Substantial differences between CalEEMod and URBEMIS for the operational emissions used
for the HHRA were not observed. Therefore, the City decided that the revision of the HHRA
using CalEEMod was not needed.
Consumer product emissions, which are only VOC, were higher with URBEMIS. Because VOC
is an element in the HHRA, the use of URBEMIS resulted in a conservative result for the HHRA.
Although consumer product emissions are less with CalEEMod, the newer methodology is
accepted. Further, because forecasted vehicle VOC emissions at buildout are substantially
greater than the consumer product emissions as well as almost three times more than the
significance threshold, the variance in consumer product emissions does not notably change the
severity of the significant and unavoidable VOC impact.
Operational vehicle emissions for both models are developed using EMFAC 2007 emission
factors. Therefore, the variation between URBEMIS and CalEEMod reside only in the
refinement of the Orange County data base. Operational emissions between the HHRA and the
air quality analysis cannot be directly compared because the HHRA is limited to the vehicle
miles (VMT) from on-site travel while the air quality analysis includes the VMT from on-site and
off-site travel. However, it is noted that the HHRA vehicle emissions were calculated for buildout
in 2015, many years earlier that the now-estimated 2024. Because vehicle exhaust emissions
decline each year as newer engines are cleaner, the HHRA operational vehicle emissions are
conservatively overstated.
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Response 5
The air quality emissions modeling of the project construction phases used the phase durations
estimated in the Project Description. It is neither forecasted nor logical that each phase of the
proposed project would be built in 7 months and then have completed homes sit unoccupied for
up to 2, 3, or 4 years. The emissions modeling was based on the logical concept that there
would be an ongoing demand for homes over each phase during the period indicated and that
developers would buy and build sections of the proposed project in response to the market
demand. The modeling was not “artificially extended” and no reassessment of impacts is
necessary.
Response 6
The CalEEMod input files were not requested from the City during the public review period for
the Draft EIR. The files are available for review at the City Community Development Department
during regular business hours. The dates and durations used for the construction sequencing
are shown in the table below.
Activity Type

Activity Start
Date

Activity End
Date

Days per
Week

Activity Days

Remediation 1

Grading

2/1/2014

9/30/2014

5

172

Grading Phase I

Grading

8/1/2014

5/30/2015

5

216

Remediation 2

Grading

10/1/2014

9/30/2015

5

261

Building
Construction

2/1/2015

9/30/2017

5

695

Remediation 3

Grading

10/1/2015

3/31/2017

5

392

Grading Phase 2

Grading

8/1/2016

5/30/2017

5

217

Building Phase 2

Building
Construction

2/1/2017

1/31/2020

5

783

Grading Phase 3

Grading

8/1/2018

5/30/2019

5

217

Building Phase 3

Building
Construction

2/1/2019

12/17/2023

5

1271

Activity Name

Building Construction
Phase I

Response 7
The statements in Appendix F, the Traffic Impact Analysis, refer to City limits on truck traffic to
avoid congestion, not the project plan for remediation. The project air quality analysis
conservatively considered the estimated 25,000 cubic yards of exported materials in both Phase
1 and Phase 2 remediation and 12,500 cubic yards of exported materials in Phase 3.
Response 8
An analysis of elevated CO levels in subterranean parking, which is not currently designed, is
not necessary. Building codes for parking garages require adequate ventilation to avoid
substantial CO concentrations.
Response 9
Please refer to Response 4.
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Response 10
EIR Table 4.10-5 presents the hourly and annual TAC emissions for the 2008 Baseline. The
peak hourly total emissions of VOC and PM10 were used to estimate peak hourly emissions of
toxic air contaminants (TACs). The peak hourly total VOC and PM10 emissions in the 2008
Baseline were summarized in Appendix G, Table 3-1. The 2008 Baseline peak hourly and
annual TAC emissions summarized in Table 4.10-5 can also be found in Appendix G, Tables 32 (peak hourly) and 3-3 (annual).
The peak hourly VOC emissions in the 2008 Baseline scenario were dominated by existing
oilfield operations – mostly diesel equipment. The organic speciation profile used for diesel
(CARB organic profile 818, shown in Appendix G, Attachment A, pages 27 of 30 through 29)
includes fractions for 1,3-butadiene (0.0019) and acetaldehyde (0.07353), but not for acrolein.
The peak hour includes a small portion of gasoline engine exhaust which includes 1,3-butadiene
(0.0055) and acetaldehyde (0.00241), as well as acrolein (0.00135) according to CARB organic
profile 441 (Appendix G, Attachment A, pages 27 of 30 through 30 of 30).
The gasoline contribution to the peak hour and peak day is very limited since the gasoline
engines are essentially in the personal vehicles driven by the oilfield workers and inspectors.
The peak day and peak hour emissions are dominated by emissions from activities such as
drilling, well workovers, abandonments, and general maintenance. These activities have limited
durations as far as days per week or days per year, as shown in Appendix G, Attachment A,
Pages 1 of 30 through 4 of 30. Gasoline vehicle use, however, occurs every day or at least 6
days per week for most of the gasoline vehicles. Finally, the numbers of diesel equipment and
gasoline vehicles used on the peak day and on an annual basis impacts the ratio of annual to
peak hourly emissions. Therefore, the ratio of annual to peak hourly emissions for the different
organic TACs would not be the same since different equipment types and fuel types have
different fractions of each TAC, the number of each type of equipment is different, and the
different equipment types and fuel types have different annual to peak hourly usage rates. The
TAC emission calculations in the HRA are correct and do not need to be changed.
Response 11
EIR Table 4.10-6 shows the SCAQMD thresholds and is not project specific; the only GHG
threshold that SCAQMD has established is for industrial project. While SCAQMD’s working
group suggested a 3,000 MTCO2e/yr threshold in 2010, no action has been taken by the
SCAQMD board on that recommendation. In any CEQA document, the establishment of
significance criteria is the responsibility of the lead agency. The City has established an interim
threshold of 6,000 MTCO2e/yr. It is noted that the estimated GHG emissions for the proposed
Project are 19,392 MTCO2e/yr and would be cumulatively significant (Section 4.11 of the EIR).
Response 12
The incorrect reference was noted in the responses to comments to the Draft EIR. The
comment is correct that the dates in the air quality analysis do not match those in Table 3-3. As
the Draft EIR was nearing completion, the Applicant slipped the project schedule by one year.
The City determined that revision of the air quality analysis was not necessary because
construction equipment and vehicle emissions in later years are the same or less than in
preceding years, thereby making the Draft EIR analysis conservative.
Response 13
The statement in the Draft EIR is a typographical error; the analysis was done in CalEEMod.
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Response 14
The comment states, in a number of places, that the maximum daily disturbed acreage, which is
used for calculation of PM10 emissions, should be 2 acres, based on the equipment specified
for grading for project development. The commenter failed to note that maximum daily PM10
emissions occur when grading is concurrent with remediation, as stated on page 4.10-20 of the
Draft EIR; thus there would be additional acreage disturbed for the remediation activities.
With respect to NOx emissions, the maximum daily on-site emissions stated in Table 4.10-9 are
the unmitigated emissions without consideration of the OFFROAD 2011 load factors, as
described in the Topical Response, Air Quality, in the Responses to Comments document. With
the implementation of Mitigation Measure (MM) 4.10-1, using Tier 3 equipment only and the
updated load factors, the maximum on-site NOx emissions would be reduced from the 170
pounds/day value shown in Table 4.10-9 to approximately 90 pounds/day. With use of some
Tier 4 equipment the maximum on-site NOx emissions would be further reduced.
With respect to PM10 emissions, the less than significant finding of Table 4.10-9 was confirmed
by dispersion modeling, as described on pages 4.10-22 and 23 of the Draft EIR. No additional
analysis is required.
Response 15
The comment is correct. The thresholds of 639 and 945 pounds/day shown in Table 4.10-9
should be the higher values of 647 and 962 pounds/day. As noted in the comment, this does not
change the analysis.
Response 16
The large differences between total PM10 emissions shown in Table 4.10-7 and the on-site
emissions shown in Table 4.10-9 are due to model output data showing relatively large values
for hauling emissions. Subsequent to publication of the Draft EIR, it was found by SCAQMD
(and many CalEEMod users) that the CalEEMod calculation of daily PM10 hauling emissions is
incorrect, substantially overstating the emissions. The overstated values do not affect the
conclusions of the analysis.
Response 17
Please refer to Response 12; the difference in dates makes the Draft EIR analysis conservative.
Response 18
Table 4.10-4 presents the daily criteria pollutant emissions for the existing oilfield operations.
Table 4.10-13 presents the daily criteria pollutant emissions for the future consolidated oilfield
operations. Comparing the emissions from these two tables, one can see that the future oilfield
operational emissions would be lower than the existing emissions by 64.7 lbs/day for PM10 and
by 9.0 lbs/day for PM2.5. Consolidating the oilfield operations actually reduces the total
emissions and moves this activity away from the peak impact location which is on the eastern
side of the property. Because the oilfield emissions are reduced in the future, there is no need to
attempt to compare these emissions with the LST tables since the incremental emissions are
negative. The appropriate evaluations have been performed, and no undisclosed impacts exist.
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Response 19
The combining of construction and operational emissions is not required by SCAQMD
methodology. Further, as discussed on page 4.10-29 of the Draft EIR, the City determined that
the proposed Project would have a significant and unavoidable cumulative regional air quality
impact.
Response 20
Carbon monoxide (CO) pollution has declined quite substantially in the past decade, resulting in
only rare instances for potential CO hotspots to occur. Due to this fact, dispersion modeling of
CO at intersections is only required when screening techniques indicate a need for finer
analysis. If use of the Sacramento AQMD screening methodology indicated values approaching
or exceeding the threshold, then comparison of Sacramento and Orange County vehicle mixes
or dispersion modeling might be appropriate. However, the highest volume intersection, as
shown in Table 4.10-16, is forecasted to have a peak volume of less than 35 percent of the
screening threshold, clearly indicating that there would be no potential for a CO hotspot. No
further analysis is required.
Response 21
The Tier 1 screening health risk analysis was done to determine if a more detailed Tier 4 health
risk assessment was necessary. Since the Tier 1 analysis “failed” (i.e., ASI values were greater
than 1), a Tier 4 health risk assessment was completed and documented in Appendix G,
Section 5.2, with the risks being calculated using the CARB-approved HARP model. The results
of the health risk assessment are summarized in Section 4.10, Table 4.10-18. Changing the
distance in the Tier 1 analysis would simply indicate that the screening analysis would still “fail”
and a detailed Tier 4 assessment would be required. Since the Tier 4 assessment was
completed, there is no need to revise the screening analysis.
Response 22
Generally, if objectionable odors occur during oilfield operations, then there is a potential for
reoccurrence of these odors during remediation. Odors occur in some oilfield operations when
additives with high sulfur content or other odor-producing constituents are used. These have not
been used on the project site. As noted in the responses to comments on the Draft EIR, there is
no record of oilfield odor complaints for more than ten years. Based on this history, odors from
remediation are not anticipated. Section 4.5, Hazards and Hazardous Materials, of the Draft EIR
includes Mitigation Measure (MM) 4.5-1 which requires a comprehensive final Remedial Action
Plan (final RAP) be submitted to and approved by the Orange County Health Care Agency
(OCHCA) and the Regional Water Quality Control Board (RWQCB). As needed, the final RAP
will include measures to address potential odors encountered in soil remediation. Because no
odor complaints for the operating field have been received in over ten years, it is not a high
probability that significant odors would occur in remediation. However, the movement of some
crude oil-impacted soils can sometimes produce low level limited area odors. These are easily
dissipated by the use of agency-approved biodegradable solutions which are added to the dust
control measures.
Response 23
The AERMOD-ready meteorological data used for surface parameters such as wind speed,
wind direction, and temperature were obtained from John Wayne Orange County Airport (SNA),
as noted in Appendix G, Pages 2-7 and 4-2. The nearest upper air station, used for determining
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the mixing height, is located in San Diego. Both the SNA and San Diego meteorological data
was for 2008. It should be noted that upper air stations are not as abundant as surface stations,
and some states do not have a regular upper air station at all. In California, upper air data is
obtained primarily from San Diego for Southern California and from Oakland for Northern
California.
Response 24a
Please see Response 21.
Response 24b
Both volatile organic compound (VOC) and individual toxic air contaminant (TAC) emissions
from stationary source oilfield operations were obtained from the annual emissions reports
(AERs) for the West Newport Oil Company, the City of Newport Beach, and Armstrong, as
noted in the methodology discussion in Appendix G of the Draft EIR, Sections 2.1.1.1 and
2.1.2.1. These emissions are shown in Appendix G, Attachment A: on page 1 of 30 for Baseline
criteria pollutant and hourly TAC emissions; on page 2 of 30 for Baseline annual TAC
emissions; on page 1 of 10 for Future Consolidated Oilfield criteria pollutants and hourly TAC
emissions; and on page 2 of 10 for Future Consolidated Oilfield annual TAC emissions. These
emissions are listed under the line items: WNOC Oilfield Stationary Operations, City Oilfield
Stationary Operations, and Armstrong Stationary Operations. The AERs, as obtained through
the SCAQMD FIND database, are presented in Appendix G, Attachment A, pages 8 of 30
through 10 of 30.
The fugitive dust emissions of both criteria and toxic air contaminants are presented in Appendix
G, Attachment A. Criteria pollutant (PM10 and PM2.5) dust emissions are shown on pages 3
through 6 of 30 for the Baseline operations where the fuel type is listed as “DUST”. The CARB
particulate matter speciation profile 470 (page 27) was used to calculate individual TAC
emissions from road dust. The individual TAC road dust emissions for the Baseline are shown
on page 21 (Attachment A of Appendix G). The criteria pollutant (PM10 and PM2.5) dust
emissions for the Future Consolidated Oilfield are shown on pages 3 through 6 of 10, where the
line item fuel type is listed as “DUST”. The Future Consolidated Oilfield TAC emissions from
road dust are listed on page 7, under the line item “Unpaved Road Dust”.
The TAC emissions from stationary equipment, mobile equipment, and fugitive road dust for the
Baseline and Future Consolidated Oilfield are included in the TAC emission summaries in
Tables 4.10-5, as well as in Appendix G, Tables 3-2 and 3-3. No calculations are missing, and
no changes to the calculations are necessary.
Response 25
In the opening paragraph of the comment, it is stated that CalEEMod uses a PM2.5-to-PM10
ratio of 0.54 (54 percent), and the majority of the comment argues that the analysis should have
used a PM2.5-to-PM10 ratio greater than value used: 0.10 (10 percent). The specific calculation
in the table being addressed in this comment (EIR Appendix G, Attachment A, page 5 of 30)
was used for unpaved road dust caused by vehicular travel. It is noted here that CalEEMod
actually uses a PM2.5-to-PM10 ratio of 0.10 (10 percent) for unpaved road dust calculations.
The 0.54 ratio referred to in the comment is only used for grading at active construction sites
and would not be appropriate for unpaved road dust calculations.
The PM10 emission factor equation for unpaved road dust, developed by U.S. EPA (USEPA
2006) was used for the EIR analysis. This equation indicates that the unpaved road dust is
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dependent on the silt content and mean vehicle weight of vehicles traveling on the road, and
additional parameters are provided to facilitate calculation of both PM10 and PM2.5 fractions of
total dust emissions. Because the main roadways at the Project site are covered with coarse
gravel and manmade fill, the silt content was estimated to be 2 percent since most of the gravel
material would be much larger than the silt fraction. The parameter values to determine the
PM10 and PM2.5 fractions of total dust were taken from the same source (USEPA 2006) as the
emission factor equation to ensure consistency in the use of the equation and its input
parameters. In addition, the PM10-to-PM2.5 ratio in USEPA 2006, 0.10 (10 percent) is identical
to the ratio used in CalEEMod for unpaved road dust calculations.
It should be noted that no attempt was made to correct the emission factor for the natural
moisture content of the surface material. The emission factor equations in USEPA 2006 allow
for moisture corrections which reduce the emissions. Because of the close proximity of the site
to the Pacific Ocean, the relative humidity of the air above the surface is much higher than in
inland areas of the Pacific Southwest. The relative humidity is known to have a direct impact on
the surface soil moisture content (Gregory 1991; Chepil 1956). Because the effect of this
moisture was not included in the analysis, the resulting emissions should be considered
reasonable if not conservative.
Chepil, W.S. 1956. “Influence of Moisture on Erodibility of Soil by Wind,” Proceedings
of the Soil Science Society of America, Vol. 20, No. 2, pp. 288-292 (April).
Gregory, J.M. 1991. Wind Erosion: Prediction and Control Procedures, Report
prepared for the US Army Corps of Engineers – Waterways Experiment Station,
Vicksburg, Mississippi (December).
U.S. Environmental Protection Agency (U.S. EPA). 2006. “Section 13.2.2 Unpaved
Roads,” Compilation of Air Pollutant Emission Factors (AP-42) – Vol. 1.
Response 26
The GHG emissions data from the HHRA used in the EIR’s GHG analysis was limited to the
oilfield vehicle emissions as stated in the footnote to Table 4.11-4 of the Draft EIR. As noted in
response 4, the same EMFAC 2007 vehicle emission factors are used in both models.
Response 27
The HHRA URBEMIS model used an operational year of 2015 with project area source and
vehicle data for the completed project. The CalEEMod data shown in the commenter’s table is
for operational year 2023. Vehicle emissions decline in later years as older “dirtier” vehicles are
replaced with newer “cleaner” vehicle. Thus the data sets in the table should not be directly
compared. As noted in response 4, SCAQMD the differences in operational data required for
the HHRA between the two models was not substantial.
Response 28
The level of traffic used in the health risk assessment (HRA) was 13,323 average daily trips
(ADT). This was the value that had been determined prior to completion of the HRA in July
2010. The final traffic analysis was not completed until June 2011, and reported the final traffic
level as 14,989 ADT, as noted in the comment.
When checking to determine the potential impact that this change would have on the HRA, the
conservative assumption was made this 12.5 percent increase in the number of trips in the
development area directly equated to a 12.5 percent increase in the incremental risks provided
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in Appendix G, and in Table 4.10-18. This is a conservative estimate since the TAC emissions
from the future consolidated oilfield operations would not change, nor would the non-traffic
residential and commercial activity (e.g., natural gas combustion, consumer product use,
landscape equipment operation, and architectural coating application) TAC emissions in the
development area.
The potential impact of changing the traffic data would have little to no effect on the reported
risk values, as shown in Table HRA-1 below. The values are either less than or equal to onetenth of the applicable threshold, or do not change when rounded to one significant digit.
Therefore, no corrections to the HRA were considered necessary.
Response 29
Please refer to Response 3.
Response 30
Please refer to Response 3.
Response 31
The comment refers to HHRA input data being incorrect for calculating construction emissions.
The HHRA did not calculate construction emissions.
Table HRA-1
Impact Sources and
Receptors

Risk Parameter
Cancer Risk

Corrected Value

Comments

4.43 per million
(would round to 4 per No change
million)
0.09

Still less than or equal
to 1/10 of the
threshold.

Acute Hazard

0.09

0.10

Still less than or equal
to 1/10 of the
threshold.

Cancer Burden

0.34

0.34

No change

3 per million

3.4 per million (would
No change
round to 3 per million)

Chronic Hazard

0.01

0.011
No change
(would round to 0.01)

Acute Hazard

0.03

0.034
No change
(would round to 0.03)

1 per million

1.1 per million (would
No change
round to 1 per million)

Chronic Hazard

0.01

0.011
No change
(would round to 0.01)

Acute Hazard

0.05

Cancer Risk

Cancer Risk
Future Consolidated
Oilfield Impact on
New Recreational
Receptors

3.94 per million
(rounded to
4 per million)
0.08

Proposed Project
Chronic Hazard
Incremental Impact
on Existing Receptors

Future Consolidated
Oilfield Impact on
New Residential &
Commercial
Receptors

Value Report in
Draft EIR

0.06

Still less than or equal
to 1/10 of the
threshold.

Source: CDM Smith, 2012.
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Response 32
Please refer to Response 28.
Response 33
The CalEEMod input files were not requested from the City during the public review period for
the Draft EIR. The files are available for review at the City Community Development Department
during regular business hours.
Response 34
The CalEEMod input did not specify diesel particulate filters nor were reductions taken for diesel
particulate filters. When specifying Tier 3 or Tier 4 equipment as mitigation, CalEEMod takes
PM (PM10 and PM2.5) reductions associated with those engine types. These PM reductions
are small, as may be seen by comparing Tables 4.10-7 and 4.10-8 and the CalEEMod output
files in the Draft EIR appendix. It is also noted that (1) the unmitigated PM10 and PM2.5 values
in Table 4.10-7 are well below the SCAQMD significance thresholds and (2) the PM10 and
PM2.5 values shown in Tables 4.10-7 and 4.10-8 are overstated as discussed in Response 16.
Response 35
Please see Response 3 that explains the rationale for the project construction phasing.
Response 36
Standard condition (SC) 4.10-1 requires compliance with SCAQMD Rule 403, Fugitive Dust, for
dust control. The frequency of watering required for compliance will vary with the soil and wind
conditions. The CalEEMod model used watering 3 times daily for 61 percent reduction. As noted
previously, the unmitigated PM10 and PM2.5 values in Table 4.10-7 are well below the
SCAQMD significance thresholds. With respect to assumptions, please see Response 6.
Response 37
Notwithstanding the “No coating” note on page 2 of 9, the maintenance coating emissions were
included in the analysis as shown on pages 8 of 9 and 9 of 9, and in Table 4.10-11 of the Draft
EIR. The comment also incorrectly refers to the unmitigated total emissions rather than the
mitigated emissions.
Response 38
The input to CalEEMod for weekday trips for each land use corresponds to the trip rates
provided in the Traffic Impact Report, resulting in a rounded total of 16,115 ADT. The input ADT
was not reduced for internal and pass-by trips, as that calculation is performed internally in
CalEEMod in the VMT calculations. The City did not “chop up” these trips. The early version of
CalEEMod reported trips at twice the ADT; thus, the output shows 32,228.6 trips. However,
SCAQMD assured the users that the corresponding emissions calculations are accurate for the
input ADT.
Response 39
The default SCAQMD regulatory values for paints and coatings VOC content were used in
CalEEMod. As shown on page 9 of 10, there is no difference in the unmitigated and mitigated
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emissions for architectural coatings. The comment relative to painting schedule is not relevant
to buildout operational emissions and is addressed in Responses 3 and 35.
Response 40
Please see Response 11. Further, a recommendation of the SCAQMD Working Group is not
considered by the City as guidance from an expert agency when the agency’s Board declines to
adopt the recommendation after a period of more than 1½ years.
Response 41
Solid waste from the proposed project would be taken to the Bowerman Landfill, which captures
all landfill gas and uses 10 percent of the gas for energy recovery. When that data was input to
CalEEMod, the output for solid waste GHG emissions was a negative 54 million metric tons of
CO2e per year (MTCO2e/yr); an obvious error! If the project estimated solid waste GHG
emissions were calculated using the default landfill (no energy recovery and 6 percent gas not
captured) the emissions would be 1,616 MTCO2e/yr. This conservatively high value (because
landfill gas capture and energy recovery are not accounted for) would be an increase of 8.3
percent over the 19,392 MTCO2e/yr reported in Table 4.11-5 of the Draft EIR. The inclusion of
these emissions does not change the conclusion that the projected emissions exceed the City’s
6,000 MTCO2e/yr significance threshold and are considered cumulatively considerable.
It is noted, as stated on page 4.11-12 of the Draft EIR that forecasted vehicle GHG emissions
are also likely overstated because CalEEMod does not include the emissions reductions that
will results from laws requiring improvements in fuel efficiency for vehicles manufactured after
2016.
Response 42
Please see Response 4.
Response 43
Please see Response 11.
Response 44
The comment is noted.
Response 45
Table 4.12-6, below, includes the dates and times of measurement.
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TABLE 0-1
SHORT-TERM AMBIENT NOISE LEVEL MEASUREMENTS SUMMARY
A

Measurement
Numbera

Noise Levels (dBA)
Location (Date and Time)

Leq

Lmax

Lmin

CNELc

Primary
Noise Source

1

Southeastern portion of the site,
approximately 300 ft west of the Newport
Crest Condominiums. (September 16,
2009; 9:45-10:00 AM)

47.6

63.7

41.0

50.4

Traffic on West
Coast Hwy and
aircraft overflights.

2

Southeastern portion of the site,
approximately 300 ft north of the Newport
Crest Condominiums. (September 16,
2009; 10:07-10:22 AM)

44.7

53.8

39.8

47.6

Aircraft overflights.

3

Eastern portion of the site, approximately
100 ft from the Carden Hall School
building. (September 16, 2009; 10:5111:06 AM)

47.1

60.9

36.8

50.0

Stationary noise
from industrial
uses and vehicle
movements.

4

Curb of Whittier Ave, adjacent to the
existing Island View Mobile Home Park.
(September 16, 2009; 11:17-11:35 AM)

47.8

59.7

40.3

51.5

Traffic on
Monrovia Ave

5

Northeastern portion of the Project site,
approximately 50 ft from the existing
residences’ backyards. (September 17,
2009; 8:53-9:18 AM)

44.5

51.6

41.1

47.3

Aircraft overflights.

6

Northern portion of the Project site at the
boundary of the ecological reserve.
(September 16, 2009; 8:56-9:15 AM)

43.2

50.6

39.6

46.0

Aircraft overflights.

7

Eastern portion of the Newport Shores
residential area adjacent to the
Community Center and single-family
residences. (September 16, 2009; 12:4212:57 PM)

48.4

63.0

40.7

53.1

Traffic on West
Coast Hwy and
aircraft overflights.

8

Southern portion of the site,
approximately 200 ft from the edge of the
mesa. (September 23, 2009; 2:00-2:15
PM)

50.8

56.4

47.7

55.7

Traffic on West
Coast Hwy and
aircraft overflights.

9

Curb of 19th St, adjacent to existing
condominiums on Latitude Ct.
(September 17, 2009; 8:24-8:44 AM)

54.8

71.1

39.1

57.6

th
Traffic on 19 St.

10

Adjacent to existing offices where 15th St
is proposed to be extended on to Project
site. (September 17, 2009; 10:25-10:42
AM)

47.0

65.6

41.7

49.9

Aircraft overflights
and existing
industrial uses.

11

Adjacent to condominiums’ patios on 18th
St, west of Monrovia Ave approximately
25 feet from the Street curb. (October 21,
2009; 8:15-8:30 AM)

58.9

72.4

45.5

61.7

Traffic on 18th St.

12

Adjacent to residences’ backyard walls
on Brookhurst St approximately 60 ft from
the road centerline. (October 21, 2009;
8:45-9:00 AM)

66.9

78.8

50.6

69.7

Traffic on
Brookhurst St.

13

Adjacent to residences’ backyard walls
on Hamilton Ave, approximately 50 ft
from the road centerline (October 21,
2009; 9:15-9:30 AM)

67.9

82.0

45.4

70.7

Traffic on
Hamilton Ave.
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Measurement
Numbera
14

Noise Levels (dBA)
Location (Date and Time)

Leq

By residences’ front yards at 15 ft behind
the 10-ft-high sound wall along West
Coast Hwy. (October 27, 2009; 9:20-9:35
AM)

56.7

Lmax
71.9

Lmin
47.1

CNELc
59.5

Primary
Noise Source
Traffic on West
Coast Hwy.

dBA: A-weighted decibels; Leq: equivalent noise level; Lmax: maximum noise level; Lmin: minimum noise level.
a
Approximately 15 minutes.
b
See Exhibits 4.12-1 and 4.12-2 for measurement locations
c
The 15-minute short-term noise level measurements were converted into 24-hour CNEL based on the hourly patterns from the
long-term measurements 15 and 16; see Table 4.12-7 and Appendix I.

Response 46
The data for calculating the CNEL from short-term measurements were not requested from the
City during the public review period for the Draft EIR. The files are available for review at the
City Community Development Department during regular business hours.
Response 47
As stated on page 4.12-16 of the Draft EIR, paragraph 3, duration of impact is a factor in
determination of significance, that is, if the short-term noise increase is substantial. The City
determined that a substantial impact would occur if noise from multiple diesel engines would
occur within 300 feet of a sensitive receptor for a duration of more than 20 days.
Response 48
The statements in Appendix F, the Traffic Impact Analysis, refer to City limits on truck traffic to
avoid congestion, not the project plan for anticipated truck trips. Please also see comment and
response number 7.
Response 49
The following are excerpts from studies verifying the noise-reducing efficiency of rubberized
asphalt; references are provided:
Sacramento County Public Works Agency - Transportation Division. 1999
(November). Report on the Status of Rubberized Asphalt Traffic Noise Reduction in
Sacramento County
The conclusions of the 6-year study indicate that the use of rubberized asphalt on
Alta Arden Expressway resulted in an average four (4) decibel reduction in traffic
noise levels as compared to the conventional asphalt overlay used on Bond Road.
This noise reduction continued to occur six (6) years after the paving with rubberized
asphalt. This degree of noise attenuation is significant, as it represents a 60%
reduction in traffic noise energy, and a clearly perceptible decrease in traffic noise.
This traffic noise attenuation from rubberized paving is similar to the results
documented in several non-related studies conducted in recent years at other
locations, both nationally and internationally.
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Federal Highway Administration. 2005 (June) Pilot Program Evaluates Quiet
Pavements in Arizona, Publication Number: FHWA-HRT-05-027.
http://www.fhwa.dot.gov/publications/focus/05jun/index.cfm
The Arizona Department of Transportation (ADOT) has used rubberized asphalt
since 1988 to resurface roads across the State, at various elevations and in different
climates. Rubberized asphalt consists of a mixture of aggregate combined with
asphalt cement and crumb rubber from discarded tires. "The performance of
rubberized asphalt overlays is comparable to other methods of resurfacing existing
roads," says Mike Dennis of ADOT. As a result of this resurfacing application, more
than 15 million tires have been recycled in Arizona since 1988. In addition to its value
in rehabilitating existing pavements and recycling a waste product, the rubberized
asphalt has demonstrated the added benefit of reducing traffic noise at the
tire/pavement interface. Data collected for the [Federal Highway Administration's
(FHWA) Quiet Pavement Pilot Program] QPPP has shown an average noise
reduction of 5 decibels in residential neighborhoods. By participating in the QPPP,
ADOT aims to confirm that the noise reduction is sustainable over the average 10-12
year life of an ARFC pavement overlay.
The resurfacing would not differ from normal road maintenance and resurfacing efforts and
would not require environmental evaluation.
Response 50
The preferred mitigation, rubberized asphalt pavement, would reduce impacts to 1st and 2nd
story receptors to less than significant. The description of an alternative mitigation, a sound wall,
was provided for information. There is no requirement for the alternative to reduce impacts to all
receptors to less than significant.
Response 51
The City has proposed feasible mitigation that would reduce exterior noise levels to a less than
significant level. There is no obligation or requirement to offer further alternative mitigation
particularly where its implementation may be infeasible. It is also noted that CEQA does not
require all feasible mitigation regardless of cost. “Feasible” is defined as “capable of being
accomplished in a successful manner within a reasonable period of time, taking into account
economic, environmental, legal, social and technological factors” (State CEQA Guidelines
§15364).
Response 52
The analysis of loading docks on pages 4.12-33 and 34 of the Draft EIR does not identify
daytime loading dock noise as a potential significant impact and nighttime loading dock activity
would be avoided with the incorporation of mitigation measure (MM) 4.12-9. MM 4.12-10’s
specification of an 8-foot noise wall under certain conditions would provide additional noise
reduction from loading dock activities as well as truck engines. The Caltrans and FHWA
recommendations for noise walls that will break the line of sight to the exhaust stacks of heavy
diesel trucks are intended for use on freeways where there is a relatively heavy concentration of
heavy diesel trucks. No revision to the analysis is required.
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Response 53
The statement that the amplified noise would not be audible at a distance of 300 feet follows the
Municipal Code requirement that the amplified noise not be audible at a distance in excess of
100 feet. No revision is necessary.
Response 54
The analysis acknowledges that there would be both traffic noise, of varying levels, and noise
from the community park, and that noise from the community park would be audible at times.
The analysis also notes that the barriers that would be installed to reduce traffic noise may also
reduce noise from park activities. The impact is not understated
Response 55
The analysis acknowledges the potential noise impact from park activities to residential use
areas that may or may not be located where mitigation would be required. MM 4.12-8 requires
analysis and noise mitigation if necessary when the future residential areas near the park have
been designed. No further analysis is required at this time.
Response 56
The comment implies that drilling of new wells would be an ongoing operational activity. The site
is currently an operating oilfield on which new wells are drilled. As part of the Project, the oil
operations are proposed to be consolidated, and the operations could include the drilling of
wells. Given that the location of the consolidation sites are located further from existing
residences, the noise from oilfield operations upon Project implementation should be reduced
as a result of distance from existing receptors. A distinction should be drawn between
construction activities which are regulated by the City’s Noise Ordinance and the mitigation
measures in the EIR. The oil operations are an existing use and will continue as an existing use
regardless of Project implementation. MM 4.12-11 would require actions to reduce noise
impacts associated with the drilling of replacement wells in the consolidated oil facility sites.
Response 57
Although occasional oil well drilling could occur outside of the normal hours for construction, the
City Municipal Code Sections 10.28.040, Construction Activity, and 10.28.045 Real Property
Maintenance, both contain exemptions when, “The maintenance, repair or improvement is of a
nature that cannot feasibly be conducted during normal business hours.” This exemption is
applicable to well drilling, which must be a continuous activity. The activity would not violate
applicable codes.
Response 58
The number of flight operations at the Hoag Hospital heliport is small, being limited to
emergency situations. Further, there is an operational requirement that flights be routed away
from the area west of the hospital, as stated in the following mitigation measure from the Hoag
Hospital EIR:
Use of the heliport/helipad shall be limited to emergency medical purposes or the
transportation of critically ill patients in immediate need of medical care to and from
Hoag Hospital. Helicopters shall, to the extent feasible, arrive at, and depart from the
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helipad, from the northeast, to mitigate noise impacts on residential units to the west
and south.
Because of the infrequent occurrence of helicopter flights over the Project site, the impact would
be less than significant.
Response 59
The mitigation measure is based upon potential impact to structures not to the property line. The
construction contractor(s) would have detailed site plans that enable the marking of buffer
zones, thus assuring that the mitigation is realistic and enforceable.
Response 60
The issuance of a grading permit is the “trigger” to begin the mitigation process. If a grading
permit is not issued, there would be no requirement for mitigation.
Response 61
Please see Response 52.
Response 62
A traffic mix of 98 percent autos, 1 percent medium trucks, and 1 percent heavy trucks is a
reasonable and usually conservative mix for suburban neighborhoods. On West Coast Highway,
where one would expect more trucks than in the neighborhoods, Caltrans counts show 99.3
percent autos, 0.48 percent medium trucks, and 0.22 percent heavy trucks; that is, less trucks
than assumed for the noise modeling. For information, it is noted that the assumption of 94.36
percent autos, 4.49 percent medium trucks, and 1.15 percent heavy trucks would increase
CNEL noise levels between 0.5 and 1 decibel. This increase would apply to both “without
project” and “with project” scenarios. Therefore, the increase in noise attributed to Projectgenerated traffic would be the same as reported in the Draft EIR.
Response 63
The day, evening, night mix of vehicles will vary depending on the street location relative to
residential and commercial development. The 80 percent day, 7 percent evening, 13 percent
night mix is an accepted typical urban and suburban mix. Substitution of the values noted in the
comment, with more evening traffic and less nighttime traffic, would result in a reduction in
CNEL noise levels between 0.5 and 1 decibel. This difference is negligible with respect to
significance determination.
Response 64
The figures referenced in the traffic analysis (900,000 cubic yards (cy) of cut-and-fill and
1,500,000 cy of total earthwork) refer to the Project grading volumes sometimes referred to as
remedial grading, and are not related to the remediation of contaminated soils. The 25,000 cy
are not a contingency volume but is an estimated maximum amount of oil impacted soils that
the Applicant may choose to export as part of oilfield remediation. As stated on page 4.5-20 of
the Draft EIR, it is estimated that 246,000 cy of materials in the oilfield may require remediation
(approximately 138,000 cy are estimated to be oil impacted soils and 108,000 cy are estimated
to be surface road materials and concrete). As noted, any contingency amounts are already
included in these remediation volume estimates. Please also refer to Response 7.
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Response 65
Contrary to the statement made by Synectecology, the Draft EIR does include a discussion of
potential indirect impacts to “sensitive species” (pages 4.6-64 through 4.6-68). The Draft EIR
included an analysis of the both impacts (noise) and species/resources (coastal sage scrub,
riparian scrub/forest vegetation, coastal California gnatcatcher, least Bell’s vireo, breeding birds,
etc.). The Draft EIR does identify significant impacts from Bluff Road future traffic noise on
sensitive avian species. Page 4.6-65, 1st paragraph, 9th line, states “The Bluff Road future traffic
noise impacts are considered significant”. MMs 4.6-1, 4.6-2, 4.6-4 through 4.6-6, and 4.6-8
through 4.6-13 would reduce this impact to a less than significant level by increasing the
biological value of the Project site for wildlife species. Short-term construction impacts to active
least Bell’s vireo nests are also considered potentially significant. Implementation of MM 4.6-11
would reduce this impact to a less than significant level.
The Draft EIR includes a discussion on potential dust impacts on page 4.6-67. Specifically, this
discussion acknowledged that the dust within the development footprint and adjacent areas is
expected to increase. The accumulation of dust on the leaves of trees and shrubs, which can
provide habitat for special status and other common species, could negatively impact these
resources. However, these impacts were found to be adverse, though not significant, because
the level of potential impacts is not expected to result in the loss of a species or habitat type on
the Project site.
Urban pollutants, including potential impacts as a result of changes in water quality and
greenhouse gas emissions is discussed in the Draft EIR on pages 4.6-66 through 4.6-67. The
Draft EIR acknowledges that runoff or improper disposal could adversely affect water quality
during construction or following construction. Although indirect impacts associated with adverse
water quality conditions can result in significant impacts to biological resources, the Project
Design Features and Standard Conditions identified in Section 4.4, Hydrology and Water
Quality would preclude significant water quality impacts.
Regarding greenhouse gas emissions, the Draft EIR identified that the Project is consistent with
a suggested measures in the California Environmental Quality Act, Addressing Global Warming
Impacts at the Local Agency Level: “Preserve and create open space and parks. Preserve
existing trees and plant replacement trees at a set ratio”. The Project would preserve and
enhance approximately 220 acres of native habitat. The Project would also provide
approximately 51.4 gross (42.1 net) acres for active and passive park uses. Community
landscaping improvements for streets, parks, common areas, open space areas, and habitat
areas would be enhanced, restored, and improved with major supplemental plantings that would
increase the biomass of Newport Banning Ranch, providing for on-site carbon sequestration.
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Response 1
Mr. Bartram did not identify an environmental issue but did express his support of the
preservation of the property as Open Space. After the close of the June 21, 2012 Planning
Commission public hearing, Mr. Mike Mohler, representative for the Applicant, noted that
nothing precludes any interested party from submitting a bona fide offer to the property owner at
any time. No further response is required.
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Response 1
The construction of North Bluff Road to 19th Street is a part of the proposed Project. The Draft
EIR also includes a Project alternative where North Bluff Road would connect to 17th Street
rather than 19th Street.
Response 2
The OCTA has suspended its action to remove the 19th Street Bridge as shown on the MPAH
and the City of Newport Beach Master Plan of Streets and Highways. The OCTA will reconsider
the removal of the bridge from the MPAH in November 2012 after technical studies of the
impact of its removal are completed. Until such time as an action is taken by the OCTA, the
bridge remains on the OCTA MPAH for purposes of transportation modeling. It should also be
noted that the Year 2016 traffic study scenario in the EIR does not assume that the 19th Street
Bridge is in place because the City recognizes that timing of construction of the bridge is
uncertain. Consistent with the City’s Master Plan of Streets and Highways and the MPAH, for
the General Plan Buildout analysis provided in the EIR, the proposed Project was analyzed with
the 19th Street Bridge. However, an analysis was also provided for the General Plan Buildout
conditions with the Project but without the 19th Street Bridge for informational purposes.
Intersections that are forecasted to operate at an unacceptable level of service without the 19th
Street Bridge are also identified in the EIR.
Response 3
The extension of North Bluff Road north of the Project site is depicted on the City of Costa
Mesa’s General Plan and on the OCTA MPAH. It would not be deleted from the OCTA MPAH
as a part of this Project. The General Plan Buildout analysis for Newport Banning Ranch was
based on the adopted roadway network in the Project vicinity, which includes this segment of
Bluff Road. If the City of Costa Mesa decides to pursue the deletion of this off-site segment of
Bluff Road from the MPAH, they would be required to prepare a cooperative study to identify
and mitigate any impacts resulting from the removal of the roadway from the MPAH.
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Response 1
The extension of North Bluff Road to 19th Street has always been a part of the proposed Project
as set forth in the EIR. The City no held any meetings indicating the Project would not have a
road extension to 19th Street consistent with the City’s Master Plan of Streets and Highways.
The Draft EIR does include an alternative where North Bluff Road would connect to 17th Street
rather than 19th Street,
Response 2
The OCTA has suspended its action to remove the 19th Street Bridge as shown on the OCTA
MPAH and the City of Newport Beach Master Plan of Streets and Highways. The OCTA will
reconsider the removal of the bridge from the MPAH in November 2012 after technical studies
of the impact of its removal are completed. Until such time as an action is taken by the OCTA,
the bridge remains on the MPAH for purposes of transportation modeling No further response is
required.
It should also be noted that the Year 2016 traffic study scenario in the EIR does not assume that
the 19th Street Bridge is in place because the City recognizes that timing of construction of the
bridge is uncertain. Consistent with the City’s Master Plan of Streets and Highways and the
OCTA MPAH, for the General Plan Buildout analysis provided in the EIR, the proposed Project
was analyzed with the 19th Street Bridge. However, an analysis was also provided for the
General Plan Buildout conditions with the Project but without the 19th Street Bridge for
informational purposes. Intersections that are forecasted to operate at an unacceptable level of
service without the 19th Street Bridge are also identified in the EIR.
Response 3
As with the 19th Street Bridge, the extension of North Bluff Road north of the Project site is
depicted on the City of Costa Mesa’s General Plan and on the OCTA MPAH. It would not be
deleted from the MPAH as a part of this Project. The General Plan Buildout analysis for Newport
Banning Ranch was based on the adopted roadway network in the Project vicinity, which
includes this segment of Bluff Road. If the City of Costa Mesa decides to pursue the deletion of
this off-site segment of Bluff Road from the OCTA MPAH, they would be required to prepare a
cooperative study to identify and mitigate any impacts resulting from the removal of the roadway
from the MPAH.
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Correspondence Item No. 2f
Banning Ranch Conservancy
Steve Ray, Executive Director
June 18, 2012
Response 1
The Banning Ranch Conservancy has submitted a letter indicating that there is “significant new
information” requiring revisions and recirculation of the Newport Banning Ranch Final EIR. The
standards for recirculation of all or portions of an EIR before it is certified is set forth in the State
CEQA Guidelines Section 15088.5.
(a) A lead agency is required to recirculate an EIR when significant new information
is added to the EIR after public notice is given of the availability of the draft EIR
for public review under Section 15087 but before certification. As used in this
section, the term “information” can include changes in the project or
environmental setting as well as additional data or other information. New
information added to an EIR is not “significant” unless the EIR is changed in a
way that deprives the public of a meaningful opportunity to comment upon a
substantial adverse environmental effect of the project or a feasible way to
mitigate or avoid such an effect (including a feasible project alternative) that the
project’s proponents have declined to implement. “Significant new information”
requiring recirculation include, for example, a disclosure showing that:
(1) A new significant environmental impact would result from the project or from
a new mitigation measure proposed to be implemented.
(2) A substantial increase in the severity of an environmental impact would result
unless mitigation measures are adopted that reduce the impact to a level of
insignificance.
(3) A feasible project alternative or mitigation measure considerably different
from others previously analyzed would clearly lessen the environmental
impacts of the project, but the project’s proponents decline to adopt it.
(4) The draft EIR was so fundamentally and basically inadequate and conclusory
in nature that meaningful public review and comment were precluded.
(Mountain Lion Coalition v. Fish and Game Com. (1989) 214 Cal.App.3d
1043)
(b) Recirculation is not required where the new information added to the EIR merely
clarifies or amplifies or makes insignificant modifications in an adequate EIR.
The Conservancy has identified three matters in its letter which it asserts constitute “significant
new information” requiring recirculation. It is the City’s conclusion that none of the matters
identified by the Conservancy in its letter constitute “significant new information” requiring
revisions to or recirculation of the EIR under Section 15088.5 of the State CEQA Guidelines.
Each of the matters identified by the Conservancy is addressed in the subsequent responses.
Response 2
The City was informed by the Applicant that the Applicant was meeting with representatives
from the U.S. Fish and Wildlife Service (USFWS) and the California Coastal Commission to
tour the Project site as part of the resource permitting process that implementation of the
proposed Project requires. Contrary to the statements made in the Conservancy letter, the City
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has received no comments from either agency or any other resource agency that the exhibits
included in the Draft EIR were “wrong”. Neither agency has requested the Applicant or the City
to re-map the vegetation. In short, no changes to the vegetation mapping and exhibits in the EIR
with respect to biological resources have been requested by any agency and the exhibits in the
EIR reflect accurate information with respect to the biological resources on site as evaluated in
the EIR.
The Applicant has informed the City that the firm, Dudek is one of the environmental consultants
on its project team, and at the June 21, 2012 Planning Commission hearing, the Applicant’s
representative, Mike Mohler, read into the record a statement from Dudek describing its role, as
follows:
I want to offer a few points of clarification regarding Dudek's involvement in the
Newport Banning Ranch Project. Dudek has been retained primarily to review and
assist in compiling environmental data from existing reports referenced in the draft
EIR necessary to support the project's future Coastal Development Permit application
process with the California Coastal Commission.
Dudek has not been retained to update the vegetation maps for the City's project
environmental impact report, rather Dudek biologists are verifying the existing
vegetation maps and vegetation community descriptions in the context of the historic
and ongoing site maintenance activities, which have already been considered when
environmental baseline was established for the project's environmental review
pursuant to CEQA; so I thank you for letting me read that into the record.
The fact that the Applicant is compiling data from existing reports referenced in the EIR in
support of an anticipated application to the Coastal Commission is not “significant new
information” as that term is defined in Section 15088.5 of the State CEQA Guidelines requiring
recirculation of an EIR. The compilation of existing reports and mapping is not a disclosure
which shows that:
•

a new significant environmental impact would result from the project or from a new
mitigation measure proposed to be implemented;

•

a substantial increase in the severity of an environmental impact would result unless
mitigation measures are adopted that reduce the impact to a level of insignificance; or

•

a feasible project alternative or mitigation measure considerably different from others
previously analyzed would clearly lessen the significant environmental impacts of the
project, but the project’s proponents decline to adopt it.

For these reasons, the City has determined that it has not received nor is it aware of “significant
new information” requiring revision and recirculation of the EIR prior to consideration of
certification by the City Council.
Response 3
The City has been provided with a copy of correspondence from the Coastal Commission to
representatives of Newport Banning Ranch and West Newport Oil Company, dated May 18,
2012 (see attached Coastal Commission letter which follows the responses to the commenter’s
letter). The letter asserts the position of the Coastal Commission that development in the form of
the removal of major vegetation, as those terms are defined under the California Coastal Act,
Cal Public Resource Code Section 30000 et seq., has occurred at the Project site, and that
such activity requires a Coastal Development Permit from the Coastal Commission. The City
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acknowledges that activities on the property can be and are regulated by other State and
federal agencies, such as the Coastal Commission, having independent regulatory authority. At
this time, the statements in the Coastal Commission letter represent the allegations of the
Coastal Commission, and are subject to further investigation by the Coastal Commission.
The Coastal Commission letter does not equate, as the Conservancy asserts, that the
unpermitted removal of “major vegetation” with “illegal mowing of environmentally sensitive
habitat areas (ESHA)”. As noted in the letter, the “protections provided by the Coastal Act for
“major vegetation” as used in the Coastal Act extend to many different vegetative communities,
and, under certain circumstances, even to individual plants ....” Moreover, at this point in time,
whether the activities described required a permit as the Coastal Commission letter asserts has
not been determined as additional fact-finding will occur as part of the Coastal Commission
enforcement process. Further, there is nothing in the letter to support the assertion made by the
Conservancy of ongoing “illegal activity”.
For the reasons set forth below, the City does not consider the Coastal Commission letter to be
significant new information. First, the letter does not provide information supporting a finding
that a new significant environmental impact would result from the proposed Project. The EIR
analyzes the proposed Project’s impact on the existing environment. The physical
environmental conditions existing at the time that the Notice of Preparation was issued is
considered the baseline physical conditions against which the Project’s impacts are analyzed
(14 Cal. Code of Regulations, Section 15125(a)). The fact that Banning Ranch is an operating
oilfield that has been mowed annually since oil operations commenced in the 1940s was
addressed and disclosed in the EIR and Responses to Comments document. It is against these
baseline conditions that the Project’s impacts to biological resources were assessed. As noted
above, no resource agency has indicated that the vegetation mapping in the EIR was
inaccurate. The EIR analyzed the impacts of the Project against the existing vegetation
community present on the Project site. Whether the mowing of the site – an activity routinely
conducted by the oilfield operators – requires a permit under the Coastal Act is a matter of
interpretation of regulatory jurisdiction. It is not an issue concerning the accuracy of the
description of the baseline conditions or the analysis of potential environmental impacts. The
Coastal Commission letter does not present significant new information disclosing that a new
significant environmental impact would result from the Project or from a new mitigation measure
proposed to be implemented.
For the same reasons as discussed above regarding the fact that the letter does not disclose a
new significant environmental impact, it also does not disclose information that a substantial
increase in the severity of an environmental impact would result unless mitigation measures are
adopted that reduce the impact to a level of insignificance. The Coastal Commission letter does
not present information regarding the inaccuracy of the baseline, or of the vegetation mapping
against which the Project’s impacts were assessed.
Finally, the letter does not describe a feasible project alternative or mitigation measure
considerably different from others previously analyzed that would clearly lessen the significant
environmental impacts of the Project.
In conclusion, the Coastal Commission letter is not “significant new information” as defined
under Section 15088.5 requiring revisions to and recirculation of the EIR.
Response 4
Please refer to the responses to Correspondence Item No. 2b.
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Response 5
The first part of this comment references the three matters that the commenter believes
constitute “significant new information” requiring recirculation of the EIR. For the reasons
discussed in the prior responses, , the City has set forth its basis, as supported by substantial
evidence in the record, as to why these assertions – many of which are inaccurate – do not
constitute “significant new information” as defined by Section 15088.5 of the State CEQA
Guidelines.
The remainder of the comment references City General Plan policies that recognize
coordination with State and federal agencies regarding resources under the jurisdiction of other
agencies. The City acknowledges that the environmental resources at the Project site fall under
the jurisdiction of a number of State and federal agencies, including the Coastal Commission,
the USFWS, and the U.S. Army Corps of Engineers (USACE) (see Section 3.14.2, Responsible
and Trustee Agencies, in Section 3.0, Project Description, of the EIR. In fact, a number of the
Project Design Features identified in the EIR and included in the Mitigation Monitoring and
Reporting Program (MMRP) specifically require coordination with and approvals from State and
federal agencies. Examples where these policies regarding coordination with State and federal
agencies are reflected in the Project Design Features include the following:
•

PDF 4.6-2 requires a Habitat Restoration Plan as part of the Master Development Plan.
The MMRP identifies the following agencies as being responsible for
approval/monitoring/implementation: City, USACE, USFWS, California Department of
Fish and Game (CDFG), Coastal Commission, and Regional Water Quality Control
Board (RWQCB)

•

PDF 4.6-3 requires implementation of a Maintenance and Monitoring Program for the
areas restored pursuant to the Habitat Restoration Plan. The MMRP identifies the
following agencies as being responsible for approval/monitoring/implementation: City,
USACE, USFWS, CDFG, Coastal Commission, and RWQCB.

•

MM 4.6-1 requires implementation of a coastal sage scrub habitat preservation and
restoration program which is subject to the approval of the USFWS and Coastal
Commission, in addition to the City.

•

MM 4.6-3 requires implementation of grassland depression feature and fairy shrimp
habitat preservation and restoration program which is subject to approval by the City, the
USFWS and the Coastal Commission.

•

MM 4.6-5 requires a jurisdictional resources/riparian habitat preservation and restoration
program which is subject to approval by the City, USACE, CDFG, Coastal Commission,
and RWQCB.

These Project Design Features and Mitigation Measures are consistent with and implement the
General Plan policies cited in the letter requiring consultation with State and federal resource
agencies. The EIR identifies these other agencies as “responsible agencies” which have been
consulted on the preparation of the EIR, and which can use the EIR in support of their
respective agency actions which is consistent with and carries out the goals of State CEQA
Guideline Section 15006(g) and (i) to consult with State and local responsible agencies in
preparing the environmental impact report and to integrate CEQA requirements with other
environmental review requirements.
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For the reasons set forth above, the City has complied with CEQA in preparing the EIR,
consulting with other agencies, and disclosing all information relevant to an analysis of the
Project’s impact on the environment. The City has discussed in the EIR, the requirements of the
Coastal Act and described the approvals required from the Coastal Commission to implement
the proposed Project, and has also described the approvals from and incorporated into its
mitigation measures the responsibilities of other State and federal agencies. Finally, the EIR
also includes a consistency analysis that demonstrates the Project’s consistency with the City’s
General Plan.
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Correspondence Item No. 2g
John Sisker
June 19, 2012
Response 1
Please refer to the responses to Correspondence Item No. 2d.
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Correspondence Item No. 2l
Vincent Phillippi
No date
Response 1
Mr. Phillippi provided photos that he presented during the June 21, 2012 Planning Commission
public hearing. Responses are provided in the Planning Commission public comments.

257

663

Newport Banning Ranch
Attachment CC 7

Correspondence Item No. 2m
Bruce Bartram

258

664

Newport Banning Ranch
Attachment CC 7

Correspondence Item No. 2m
Bruce Bartram

259

665

Newport Banning Ranch
Attachment CC 7

Correspondence Item No. 2m
Bruce Bartram

260

666

Newport Banning Ranch
Attachment CC 7

Correspondence Item No. 2m
Bruce Bartram

261

667

Newport Banning Ranch
Attachment CC 7

Correspondence Item No. 2m
Bruce Bartram
No date
Response 1
Mr. Bartram provided a PowerPoint presentation during the June 21, 2012 Planning
Commission public hearing. Responses are provided in the Planning Commission public
comments.
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Correspondence Item No. 2n
Suzanne Forster
No date
Response 1
Ms. Forster provided a PowerPoint presentation during the June 21, 2012 Planning Commission
public hearing. Responses are provided in the Planning Commission public comments.

270

676

Newport Banning Ranch
Attachment CC 7

Correspondence Item No. 2p
Jan Goerrissen

271

677

Newport Banning Ranch
Attachment CC 7

Correspondence Item No. 2p
Jan Goerrissen
March 22, 2012
Response 1
The commenter’s opposition to the Project is noted. The environmental topics identified by the
commenter are addressed in the Final EIR; no new issues have been raised including potential
impacts to the clapper rail. No further response is required.
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Correspondence Item No. 2q
The Kennedy Commission
Cesar Covarrubias, Executive Director
June 21, 2012
Response 1
The Kennedy Commission’s support of affordable housing in the City of Newport Beach is
noted.

275

681

Newport Banning Ranch
Attachment CC 7

Correspondence Item No. 2s
Norman Suker

276

682

Newport Banning Ranch
Attachment CC 7

Correspondence Item No. 2s
Norman Suker

277

683

Newport Banning Ranch
Attachment CC 7

Correspondence Item No. 2s
Norman Suker

278

684

Newport Banning Ranch
Attachment CC 7

Correspondence Item No. 2s
Norman Suker

279

685

Newport Banning Ranch
Attachment CC 7

Correspondence Item No. 2s
Norman Suker

280

686

Newport Banning Ranch
Attachment CC 7

Correspondence Item No. 2s
Norman Suker

281

687

Newport Banning Ranch
Attachment CC 7

Correspondence Item No. 2s
Norman Suker

282

688

Newport Banning Ranch
Attachment CC 7

Correspondence Item No. 2s
Norman Suker
June 21, 2012
Response 1
Mr. Suker’s opposition to the Project is noted. The OCTA has suspended its action to remove
the 19th Street Bridge as shown on the OCTA MPAH and the City of Newport Beach Master
Plan of Streets and Highways. The OCTA will reconsider the removal of the bridge from the
MPAH in November 2012 after technical studies of the impact of its removal are completed.
Until such time as an action is taken by the OCTA, the bridge remains on the MPAH for
purposes of transportation modeling.
It should also be noted that the Year 2016 traffic study scenario in the EIR does not assume that
the 19th Street Bridge is in place because the City recognizes that timing of construction of the
bridge is uncertain. Consistent with the City’s Master Plan of Streets and Highways and the
MPAH, for the General Plan Buildout analysis provided in the EIR, the proposed Project was
analyzed with the 19th Street Bridge. However, an analysis was also provided for the General
Plan Buildout conditions with the Project but without the 19th Street Bridge for informational
purposes. Intersections that are forecasted to operate at an unacceptable level of service
without the 19th Street Bridge are also identified in the EIR.
Response 2
The “Without Bridge” analysis was conducted for information purposes to identify future peak
hour operating conditions in the event the 19th Street Bridge is not built. The results indicate
that, in the absence of the planned carrying capacity of the 19th Street Bridge over the Santa
Ana River, traffic will choose alternate paths to get across the River, including Victoria Street
and Adams Avenue to the north, and West Coast Highway to the south. The results also
indicate that nine additional intersections in the study area would operate at a deficient Level of
Service, including the intersection of Bluff Road and West Coast Highway. These impacts would
be the direct result of removing the 19th Street Bridge, and improvements would need to be
identified to mitigate the loss of the carrying capacity of the bridge. To also delete Bluff Road to
avoid the deficient Level of Service at the Bluff Road/West Coast Highway intersection, as
suggested in this comment, would further exacerbate the impact on levels of service along the
remaining alternate paths to cross the Santa Ana River. Bluff Road is a planned roadway,
shown on both the City’s Circulation Element and the OCTA MPAH. Improvements to the
intersection of Bluff Road at West Coast Highway, beyond those originally envisioned, would be
needed to mitigate the deletion of the 19th Street Bridge.
Response 3
Please refer to the responses to Letter S2 in the Responses to Comments document. An
encroachment permit application has not been filed with Caltrans because no action has yet
been taken by the City of Newport Beach with respect to consideration of Project approval.
Response 4
As a point of clarification, in the event the 19th Street Bridge is removed from the OCTA MPAH,
the City’s Circulation Element would not need to be amended in order to remain eligible for
Measure M funding. A city’s eligibility for Measure M funding would be in jeopardy if its
Circulation Element does not reflect a roadway segment or reflects less roadway capacity than
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is shown on the MPAH, but not if it shows more roadways or roadway capacity than is on the
MPAH.
Response 5
The City acknowledges Mr. Suker’s comment. The California Coastal Commission’s future role
as a permitting authority is addressed in the Draft EIR and in the Responses to Comments
document. No further response is required.
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Diane LaDuca
April 21, 2012
Response 1
With respect to comments regarding active faults on the Project site, earthquake analyses were
performed for the Project site as a part of the EIR. The results of these analyses indicate that
the proposed development can be safely constructed with the implementation of proper
setbacks, foundation design and other regulatory requirements related the development. For
reference, these analyses included (1) regional fault evaluation; (2) seismicity and earthquake
history analyses; (3) seiche and tsunami hazard analyses; (4) geomorphic analysis; (5) various
ground motion analyses; (6) review of past fault trenching and exploration of thousands of feet
of new fault trenching using recognized doctoral experts; and (7) an age dating analysis.
The faults found on site are grouped together in zones called the “North Segment Faults” and
the “South Segment Faults”. All of the individual faults are clearly shown on Exhibit 4.3-3 and
shown on the fault trench logs contained in Appendix B of the Draft EIR.
There are setbacks for both the Newport Mesa North and South segment faults including a
projected extension of these two fault zones. The setbacks, shown on Exhibit 4.3-3, meet or
exceed State standards. All development would be set back from faults within the North branch
of the Newport Inglewood fault zone that could not be proven to be inactive in accordance with
State law and as per current standards of practice.
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Newport Crest Homeowners Association
May 10, 2012
Response 1
The Newport Crest Homeowners Association (Newport Crest) expressed opposition to the
Project is noted. Newport Crest did not identify an environmental issue but did express his
support of the preservation of the property as Open Space. After the close of the June 21, 2012
Planning Commission public hearing, Mike Mohler, representative for the Applicant, indicated
there seems to be a consensus that open space and parks are good things and noted that
nothing precludes any interested party from submitting a bona fide offer to the property owner at
any time. No further response is required.
Response 2
Newport Crest repeats comments that were submitted during the public comment period for the
Draft EIR regarding whether the City’s EIR considered a reasonable range of alternatives.
Specifically, the comments stated that more alternatives that reduce Project densities should
have been considered. The EIR analyzed six alternatives to the Project including the No Project
Alternative which would have resulted in no residential or commercial development. The
General Plan Open Space Acquisition Option includes the development of a 20- to 30-acre
Community Park and roadway through the property from West Coast Highway to 19th Street.
Among the development alternatives, one alternative reduced the commercial square footage
and another alternative reduced the residential densities from 1,375 to 1,200 units.
CEQA requires that consideration of alternatives that “would feasibly attain most of the basic
objectives of the project but would avoid or substantially lessen any of the significant effects of
the project” (CEQA Guidelines Section 15126.6(a)). As the EIR noted, the unavoidable adverse
effects of the Project are as follows:
•

Aesthetic and land use incompatibility related to night lighting including lighting at the
North Community Park;

•

Land use incompatibility related to noise impacts from traffic on Bluff Road on adjacent
residents;

•

Traffic impacts on intersections in the City of Costa Mesa which can be reduced to a
level of less than significant but were found to be unavoidable only because the City of
Newport Beach could not be assured that the mitigation measures would be
implemented by another agency prior to the traffic impacts from the Project occurring;

•

Short-term, long-term and cumulative air quality impacts due to the exceedance of
certain emission thresholds and greenhouse gas emissions; and

•

Noise impacts from long-term traffic for which mitigation measures were identified, but
because the City could not be assured that the City of Costa Mesa or private individuals
would implement the mitigation measures on a timely basis, it determined these impacts
would be unavoidable and adverse.

With the exception of air quality impacts, none of the significant impacts would be avoided or
substantially reduced by the reduction in the number of units of the Project. Even impacts such
as traffic and noise which often are a function of the density of development are not, with
respect to this Project, a function of the number of units proposed by the Project. The noise
impacts result from the General Plan alignment of Bluff Road and its location in close proximity
to Newport Crest – which is not a function of the Project’s density but rather a function of the
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siting the road to reduce environmental impacts; this has been previously addressed in the Final
EIR (Draft EIR and Responses to Comments document). The traffic impacts, for which feasible
mitigation has been identified, are considered significant because timing of implementation by
the City of Costa Mesa cannot be assured. These impacts would not be reduced if the number
of residential units were halved as requested by the commenter. Moreover, the Project’s
significant impacts in the area of air quality and greenhouse gas is in part, due to cumulative,
not direct project effects, and even if the Project’s density were reduced as requested by the
commenter, the impacts would still contribute emissions such that on a cumulative basis the
impacts would remain significant.
“CEQA establishes no categorical legal imperative as to the scope of alternatives to be
analyzed in an EIR. Each case must be evaluated on its facts, which in turn must be reviewed in
light of the statutory purpose.... [A]n EIR for any project subject to CEQA review must consider a
reasonable range of alternatives to the project, or to the location of the project, which: (1) offer
substantial environmental advantages over the project proposal (Pub. Resources Code,
§21002); and (2) may be "feasibly accomplished in a successful manner" considering the
economic, environmental, social and technological factors involved.'" (Preservation Action
Council v. City of San Jose (2006) 141 Cal.App.4th 1336, 1350). Because of the nature of the
Project’s significant impacts, a reduction in the number of units by 25 or 50 percent would not
offer substantial environmental advantages over the proposed Project.
Response 3
The comment does not acknowledge that the Project would incorporate mitigation measures
(MM) 4.12-1 and 4.12-2 as feasible mitigation to reduce construction noise levels to values
consistent with the Federal Transit Administration’s construction noise impact guidelines and the
construction noise limits established by some jurisdictions. However, the increase in ambient
noise would, at times, be substantial when compared with the existing ambient noise level.
Therefore, as stated in the Final EIR (Draft EIR and Responses to Comments document), the
impact would be significant and unavoidable. MM 4.12-3, the subject of the comment, was
included in the Project to assure communication with affected parties in an effort to reduce and
minimize the potential disturbance associated with the acknowledged impact.
The commenter has misstated the comment by EQAC. The EQAC asked if there are any
alternatives which can reduce impacts to Newport Crest from significant and unavoidable to less
than significant (Comment 91). A response was provided in the Responses to Comments
document.
Response 4
The loudest construction noise would occur during remediation and grading. The Project
schedule estimates that remediation in the first areas would occur for approximately 8 months
followed by approximately 1 year in the second area, and 18 months in the third area, for a total
of approximately 3 years and 2 months. Grading in the first area would slightly overlap with the
end of remediation and would continue for approximately 8 months. Grading in the subsequent
areas is estimated at approximately 10 months in each area. Noise from building construction,
which follows grading, is generally substantially less because of the reduced use of diesel
engine driven equipment. During each of the remediation and grading the work location, and
therefore the source of the noise, will vary in distance from residences and other receptors.
The CalEEMod input files were not requested from the City during the public review period for
the Draft EIR. The files are available for review at the City Community Development Department
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during regular business hours. The dates and durations used for the construction sequencing
are shown in the table below.

Activity Type

Activity Start
Date

Activity End
Date

Days per
Week

Activity Days

Remediation 1

Grading

2/1/2014

9/30/2014

5

172

Grading Phase I

Grading

8/1/2014

5/30/2015

5

216

Remediation 2

Grading

10/1/2014

9/30/2015

5

261

Building
Construction

2/1/2015

9/30/2017

5

695

Remediation 3

Grading

10/1/2015

3/31/2017

5

392

Grading Phase 2

Grading

8/1/2016

5/30/2017

5

217

Building Phase 2

Building
Construction

2/1/2017

1/31/2020

5

783

Grading Phase 3

Grading

8/1/2018

5/30/2019

5

217

Building Phase 3

Building
Construction

2/1/2019

12/17/2023

5

1271

Activity Name

Building Construction
Phase I

Response 5
Potentially significant vibration impacts occur when the vibration is of the magnitude to have the
potential for structural damage or if the vibration would be readily perceptible to persons. As
explained in the Draft EIR, the 25-foot buffer provides a margin above the potentially significant
levels. The periods of use of heavy construction equipment near residences, but not less than
25 feet as required by MM 4.12-4, would likely be a few intermittent periods of a few days each.
For example, construction would be near residences for the initial rough grading for a section of
Bluff Road, followed by intervals of utilities installation, placement of subgrade materials, and
pavement. Equipment considered “heavy” would only be used for part of each of these
activities, if at all.
Response 6
Any realignment of Bluff Road to the west of its current alignment would result in greater
impacts to biological resources in this area. The resources of greatest value in this area are
Drainages C and D, which would incur significantly more impacts if the alignment is shifted to
the west.
Response 7
A noise analysis for specific living spaces beyond that in the Draft EIR is not reasonable until
detailed grading plans for the road and potential noise barrier location are complete. The City
concurs that the detailed noise barrier analysis required by MM 4.12-6 should use specific
elevation data corresponding to the levels of each residence that are used for living spaces.
Generally, unmitigated noise levels at elevations above the second floor will be similar to those
at the second floor. As may be seen in Draft EIR Table 4.12-13, 6- and 8-foot high noise walls at
the Newport Crest property line would provide limited or no mitigation at the second floor level.
These walls would not be expected to reduce noise at elevations above the second floor. As
shown in Draft EIR Table 4.12-13, a 12-foot high noise wall at the edge of the roadway would
provide noise reductions to the second floor level. This wall may provide some noise reduction
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at higher elevations, but the reduction is likely to be less. As noted in the Draft EIR, location of a
noise barrier adjacent to the roadway could limit the access to and use of the proposed Central
Community Park located south of Bluff Road.
Response 8
As stated in the Draft EIR, implementation of the noise barrier to be provided by MM 4.12-6
would reduce noise levels to the “Clearly Compatible” and “Normally Compatible” ranges
defined in the City of Newport Beach General Plan. Because of the City’s significance criterion
for noise increase, MM 4.12-7 provides additional opportunities to Newport Crest homeowners
for interior noise reduction. These measures are considered by the City to be reasonable and
appropriate for the impact. The retrofitting of homes to provide air conditioning or enhanced
ventilation systems or relocating residents during grading are not considered reasonable or
feasible. No impacts related to contaminated dust from grading have been identified. Please
also refer to Response 14.
Response 9
As addressed in the Section 3.0, Project Description, of the Draft EIR, “…This park area would
include picnic areas and open turf areas (no improved play fields or courts) and a public/private
parking area (approximately 25 parking spaces)… This parking would be in addition to public
parking for the Community Park and would be accessible to park users in non-business hours.
Lighting in this area would be limited to the parking area and public safety lighting for and
walkways…The 5.0-gross-acre (3.7-net-acre) South Community Park area would include native
habitat and interpretative areas; no improved play fields or courts are proposed. Lighting would
be limited to that required for public safety. The park access road for the approved but not
constructed City of Newport Beach Sunset Ridge Park would traverse the South Community
Park”. Environmental issues noted by the commenter are addressed in the Final EIR (Draft EIR
and Responses to Comments document). No new issues have been raised.
Response 10
The comments of concern from “all of Newport Crest” are noted. The City has disclosed the
anticipated significant and unavoidable construction and operational noise impacts to the
Newport Crest community and, as required by CEQA. The Draft EIR has not identified
significant impacts at Newport Crest related to dust and debris. The City Council in
consideration of action on the proposed Project will have the responsibility of balancing
competing public objectives (including environmental, legal, technical, social, and economic
factors.
Response 11
As explained in the Topical Response – Air Quality, included in the Responses to Comments
document for the Draft EIR, updated construction equipment use data indicates that the
provision of all Tier 3 construction equipment would reduce regional NOx emissions to a less
than significant level. Nonetheless, the Applicant and construction contractors would be required
by mitigation measure 4.10-1 to provide Tier 4 equipment where available, thereby further
reducing NOx (and other pollutant) emissions. The Draft EIR identified that local exposure to
NOx (i.e., exposure of persons at Newport Crest and other adjacent locales) would be less than
significant. The updated data results in forecasted local NOx exposure less than the less than
significant levels analyzed in the Draft EIR.
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Response 12
As stated in the EIR, the traffic data for the traffic study was collected in accordance with the
City of Newport Beach policy which requires that traffic count data at Primary Intersections (as
specified in Appendix B of the Traffic Phasing Ordinance) for TPO purposes be collected
between February 1 and May 31; and that transportation planning and decisions regarding
sizing the circulation system be based on typical traffic levels during the “shoulder season” (the
spring and the fall) – and not traffic levels during the summer months. This is per the City policy
set forth in the General Plan Circulation Element, which states: “…these policies protect
Newport Beach from building oversized roads to serve weekend summer beach traffic or traffic
generated outside of our border and our control”. No further response is required.
Response 13
The pollutant monitoring data at the Mission Viejo and Costa Mesa stations is presumed to be
quite accurate, as the SCAQMD maintains a thorough quality assurance program. As stated in
the responses to comment on the Draft EIR, the accuracy of the data at the Mission Viejo
station is not relevant to the analysis of air quality impacts at Newport Crest and other local
receptors because the monitored data is not used in the analysis.
Response 14
There is no evidence to indicate that contaminated dust or dirt would blow into Newport Crest.
Therefore, the EIR identified no significant impacts related to contaminated dust and dirt blowing
into Newport Crest from construction, grading and excavation activities. The Project site would
be required to be remediated prior to any grading for development occurring, and therefore the
commenter’s assumption that the dust or dirt is contaminated is unfounded. As there would not
be significant impacts, there would be no requirement to consider the installation of filtering
devices, cleaning of homes and decks, relocation of residents, and the construction of dust
barriers or other structures. The Project will be required to comply with dust control measures
recommended by the South Coast Air Quality Management District to minimize dust and
particulates on neighboring properties (see SC 4.10-01). Vapor intrusion from residential
foundations, if it exists in Newport Crest, is not related to the proposed Project. The closing of
windows, either existing windows or those provided to reduce traffic noise, is an option for the
homeowner. The offering of dual pane windows and doors and balcony barriers is a reasonable
and feasible mitigation for traffic noise impacts, as discussed in response 8.
Response 15
The request of the City is noted.
Response 16
The EIR identified those impacts which could not be reduced to below a level of significance,
and if the City were to approve the Project, it must balance the “economic, legal, social,
technological or other benefits, including region-wide or statewide environmental benefits, of a
proposed project against its unavoidable environmental risks”. If those benefits outweigh the
unavoidable adverse environmental effects, the adverse environmental effects may be
considered “acceptable” (CEQA Guidelines §15093(a)). The findings made by the City with
respect to the balancing of benefits against the impacts of the Project are referred to as the
Statement of Overriding Considerations, a draft of which was recommended by the Planning
Commission to the City Council if the Council decides to approve the Project.
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The EIR evaluated a number of measures to reducing the unavoidable impacts to less than
significant, including alternatives to the project and mitigation measures and determined that it
was infeasible to reduce these impacts to less than significant. In some instances, avoidance of
the impact was not feasible because even though feasible mitigation measures were identified,
the City could not guarantee that the measures would be fully implemented. For example, noise
impacts from traffic on Bluff Road could be mitigated through the installation of noise reducing
features on those residential units closest to the proposed Bluff Road; however, because the
residents of the unit may not want the noise-reducing features installed, the City cannot
conclude that the impact would be reduced to less than significant. With respect to another
impact – night lighting – the avoidance of the impact would frustrate City policy and thus was
determined to be infeasible. The Draft EIR rejected as infeasible an alternative that would
eliminate night lighting at the public park because “a policy decision was made [during the City’s
adoption of the General Plan] on the appropriateness of having night lighting at the Community
Park, and an alternative that eliminated the lighting was not carried forward” (Draft EIR on page
7-7). (See California Native Plant Society v. City of Santa Cruz (2009) 177 Cal. App.4th 957
which states: “[A]n alternative that "is impractical or undesirable from a policy standpoint" may
be rejected as infeasible, citing 2 Kostka & Zischke, Practice Under the Cal. Environmental
Quality Act, supra, § 17.29, p. 824.)
Whether the Project is approved or not will be determined by the City Council after
consideration of the information presented in the EIR, as well as public comments received on
the Project. The concerns expressed in this letter will be provided to the City Council for its
consideration prior to taking action on the proposed Project.
Response 17
The opinions of the homeowners association are noted. No new environmental issues have
been raised in this letter.
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Mesa Consolidated Water District
Paul Shoenberger, General Manager
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Mesa Consolidated Water District
Paul Shoenberger, General Manager
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Mesa Consolidated Water District
Paul Shoenberger, General Manager
June 6, 2012
Response 1
Regarding the availability of reclaimed water at the Project site, it has been reconfirmed that the
statement is correct in Section 4.11, Greenhouse Gas Emissions, of the Draft EIR that state “At
present, this (reclaimed water) is not feasible, because the City does not have or plan to provide
recycled water in the vicinity of the Project site”. Staff of the County of Orange Parks
Maintenance, Parks Design, and Trails departments and staff at the Orange County Water
District confirmed that the only normally publicly available connection for a private user would be
from OCWD and MCWD at the Green Acres line located north of Fairview Park which is
approximately 9,000 feet (or approximately 1.7 miles) from the Project site.
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JUNE 21, 2012 PLANNING COMMISSION
PUBLIC HEARING COMMENTS
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June 21, 2012 Planning Commission
Public Hearing Comments
The following comments were made by public speakers and included in the June 21, 2012 draft
meeting minutes and taken from transcripts.
Steve Ray, Banning Ranch Conservancy
Mr. Chair, I'm Steve Ray, Executive Director of the Banning Ranch Conservancy. Thank you for
the opportunity to speak. I would like to say that all those wonderful things that the applicant, Mr.
Mohler, just addressed about all the wonderful things about Banning, we're actually going to do
all those things too with a couple exceptions. We are -- we're actually not going to destroy any
of the land. We're not going to take out 2.6 million cubic yards of dirt. We're not going to destroy
valuable habitat and ESHA and endangered species. Other than that we're going to do all those
wonderful things too, the Banning Ranch Conservancy once we acquire the property.
I would like to point out that we are back here tonight to hear the EIR because of violations
made by this Commission at the last hearing when it recommended certification. And while I
pointed out at that hearing the violations that this Commission was engaged in and asked that
you not go forward, you did. And I know the City does not admit any guilt in any violation of the
law. But as they say, we're here again. That is, in fact, a de facto admission by the City that it
was an improper at least, if not totally illegal and, therefore, we're back at it again. I would like to
point out you tonight that proceeding forward beyond this point will place you in additional legal
jeopardy simply because there are issues that we have raised.
I submitted a letter, and it will be read into the record as soon as I speak here. And the letter
points out several issues. There were many others. I didn't list them all, only the three major
ones that each one of them in and of itself is sufficient cause to delay this hearing and not go
forward. But those three issues are such that because of the unique nature of them, including
the violation filed by the Coastal Commission including a required remapping of the entire
vegetation onsite which will certainly cause a major, major change in the environmental analysis
and will result in not just affecting biological resources onsite but could have impacts on many of
the other issues as well.
In addition, we've submitted a letter or the Newport Crest Development submitted a letter from
Todd Brody which lists many, many different things which basically show that the many aspects
of the EIR totally fail.
Given this information, you are required under law to submit that, have to delay this hearing until
all of those issues are resolved and you can go forward; so with that, we ask you to please stand
up, be responsible not just commissioners but responsible public officials and that you really can't
go forward here. Whatever staff is telling you, it's your call. If you feel any queasiness at all
about the improperness of this, I ask you to consider and cancel the hearing tonight. Otherwise,
we will be in the same boat again in the future. We'll see you hopefully not then; but if
necessary, we'll see you then. Thank you very much.
Response
Mr. Ray did not identify an environmental issue but did express his support of the preservation
of the property as Open Space. After the close of the June 21, 2012 Planning Commission
public hearing, Mr. Mike Mohler, representative for the Applicant, noted that nothing precludes
any interested party from submitting a bona fide offer to the property owner at any time. No
further response is required.
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The following individuals each read into the record a portion of the Banning Ranch
Conservancy’s letter dated June 20, 2012 noted above by Mr. Ray: Pamela Barton-Endalte;
Ron Franckewicz; Mary Demos; George Demos. Responses to this letter are provided in
Correspondence Item No. 2f of the June 21, 2012 Staff Report.
Walter Pasterneck
This is a statement regarding the objection to commissioner's presence. Specifically, I rise to
object to the participation of Commissioner Tim Brown in this proceeding. At the March 22nd
Planning Commission hearing on Newport Banning Ranch EIR, documentation was entered into
the administrative record showing that Commissioner Brown has a predisposed and publiclystated bias in favor of Newport Banning Ranch Project and opposes efforts by the Banning
Ranch Conservancy and other opponents of the Newport Banning Ranch. Based on that
publicly published statement and upon his actions and vote at that hearing on March 22nd, we
continue to maintain that Commissioner Brown shows a bias and is therefore unable to consider
and vote in a fair and impartial manner on the issue at hand. Continuation by Commissioner
Brown in the Newport Banning Ranch hearing also serves to taint this proceeding.
Response
After the close of the March 22, 2012 public hearing, Assistant City Attorney Mulvihill suggested
hearing from Commissioner Brown and stated that the issue was not a conflict issue but a
suggestion that Commissioner Brown was unable to be fair and impartial on this decision due
to his bias. Commissioner Brown indicated the comments in his blog were made as a private
citizen and was prior to any appointment to the Planning Commission. He indicated that he
absolutely can make an objective decision and stated his responsibility as a Commissioner is to
the community which he puts first, over his own personal opinions. Commissioner Brown
indicated that his personal opinion at that time was formed with the information he had at that
time. He stated with the additional information now received, he is unsure about the project. He
felt certain that opinion, at that time, will not bias him or the decision to be made. He indicated
that his decision has not been made. The commenter has not identified any new issues that
were not adequately addressed in the Final EIR. No further response is required.
John Ursini
Mr. Ursini voiced his support for the Project.
Response
Mr. Ursini did not identify an environmental issue but did express his support of the Project. No
further response is required.
Dorothy Kraus
My name is Dorothy Kraus, and I'm a resident of Newport Crest. I and a few others will be
commenting on a report that was produced by an environmental consultant, Mr. Todd Brody,
who was retained by a group of Newport Crest residents to review the Newport Banning Ranch
EIR. A copy of this report was delivered to Chairman Toerge at City Hall on Monday June 18,
2012. These comments will address only some of the deficiencies, inconsistencies, an
unsubstantiated analyses in the EIR cited in Mr. Brody's 24-page report.
Mr. Todd Brody writes in the opening statement of his request, recognizing that the average
citizen has neither the background nor the technical expertise to adequately review the myriad
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of disciplines included in an EIR, Dorothy Krause hired Synectecology which is Mr. Brody's firm,
to provide due diligence review of the Newport Banning Ranch project with emphasis on air
quality and noise. By way of introduction, Synectecology has been providing environmental
consulting services since 1994. Its principal, Todd Brody, has been working in the
environmental consulting field since 1978 and has prepared well over 600 environmental
documents to date. Mr. Brody prepared air quality and/or noise analyses for several of these
projects in the City of Newport Beach including Dredging and Habitat Restoration of the Newport
Back Bay, Improvements to Buck Gulley, the Realignment of Irvine Avenue, Mariner's Mile, Bay
Island Sand Retention Wall and Bridge Refurbishment, Fletcher Jones Mercedes Benz, St.
Mark's Presbyterian Church, Olson Homes Conversion from Industrial to Multi-Family
Residential, and the Erie Residential Project. Other relevant proximate projects include the
Restoration and Development of the Bolsa Chica Wetlands Area, Improvements to the UCI
Campus, and the Proposed Stadium at University High School.
With respect to air quality, Mr. Brody's report finds that in many cases its air quality analysis
extends construction well beyond the dates included in the project description, thereby avoiding
the indication of the potential impacts that are likely to ensue. While the text notes that the
project construction follows a schedule provided in the description, the results of the model runs
included in the air quality Appendix G show that this isn't so. In fact, the construction schedule
was extended by several years from the provided schedule just to reduce the daily emissions
impacts. Thank you.
Response
The following individuals each read into the record a portion of Synectecology letter dated April
26, 2012 (cover letter from Dorothy Kraus dated June 18, 2012): Debbie Koken; Dave
Sutherland; Natalie Fogerty; Tevis Hill; Terrell Koken; Sheila Koff; Diane Silvers; Jonathan
Weiner. Responses to this letter are provided in Correspondence Item No. 2b.
Andrew Ouge
Mr. Ouge voiced his support of the Project.
Response
Mr. Ouge did not identify an environmental issue but did express his support of the Project. No
further response is required.
Christopher Danks
Mr. Danks voiced his support of the Project.
Response
Mr. Danks did not identify an environmental issue but did express his support of the Project. No
further response is required.
Christina Danks
Ms. Danks voiced her support of the Project.
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Response
Ms. Danks did not identify an environmental issue but did express her support of the Project. No
further response is required.
Reed Royalty
Mr. Royalty voiced his support of the Project.
Response
Mr. Royalty did not identify an environmental issue but did express his support of the Project.
No further response is required.
Suzanne Forster
My name is Suzanne Forster. I'm a resident of Newport Beach, and I'm going to talk about the
health and safety hazards of oil field development. (Note: Ms. Forster provided a PowerPoint
presentation.) Banning Ranch is a 70-year old operational oil field with nearly 500 wells and
unknown levels of crude oil contamination. This is a logo of the Orange County Fire Authority,
and this is their guidance for dealing with the hazards of building on oil fields. These are their
submittal requirements. The first one defines the building restriction zone. To the maximum
extent feasible, the slab or foundation for proposed building shall not be constructed over or
within ten feet of an abandoned oil/gas well. At the bottom in bold, the OCFA advises against
the construction of any structure over any well. This is the NBR Master Development Plan. The
red arrows point to the North Family Village. You can't see the box on this slide unfortunately.
And that's just one part of the proposed development.
This is the historic oil field impacts map. The black dots are the abandoned oil wells. The red
dots are the active oil wells. By my count there are 19 active oil wells under the North Family
Village and well over 100 abandoned wells, closer actually to 150.
This is an overlay map of the Master Development Plan and the oil well map. Please note the oil
wells under the North Family Village. The project applicants say that no homes will be built over
oil wells, but these are their maps. And if these maps are accurate, it's hard to see how that's
possible.
This project is six times as dense as any other large Orange County Coastal Development in
recent history. Is it really a good idea to put several hundred homes on top of nearly 200 oil
wells?
Crude oil waste, the byproducts of oil production, are horrifically toxic and they are also
unregulated. There is no agency, State or Federal, that regulates oil wells. The toxins can
damage every system in the human body. Many are carcinogenic and mutagenic, in other
words, they cause cancer. Leukemia, lymphoma, Hodgkin's, et cetera. The list is long, and there
are many studies to back it up. Oil wastes also cause birth defects, which was shown in a recent
landmark study by the University of Texas.
Extracting crude oil from old wells requires injecting water and chemicals into the ground to force
the crude to the surface. This creates empty space and pressure that can actually move fault
lines. Also extracting oil causes toxic and potentially explosive gases to rise to the surface
through fault lines.
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Banning Ranch just happens to sit on the second most active fault line in the entire State of
California. The EIR describes the potential for landslides and liquefaction should an earthquake
occur but has little else to say besides suggesting more studies.
All of this begs the question, whose idea was it to put 1400 homes, a hotel, commercial space,
and sports fields over oil wells in the middle of an operational oil field that sits on an active fault
line? I could give you example after example of the disasters that occur with developments like
this. But my three minutes are almost up, and I'm going to use them to urge the Commissioners
to vote against recommending certification of the Draft EIR and the project.
Response
With respect to Ms. Forster’s comment that it has been stated that no development would occur
over abandoned oil wells, this statement is incorrect. As addressed in Section 4.5, Hazards and
Hazardous Materials, of the Draft EIR and the Newport Banning Ranch Planned Community
Development Plan (NBR-PC) Chapter 3.0 Land Use and Development Standards, all habitable
structures are required to have a minimum setback of 10 feet from abandoned oil wells and 100
feet from active wells. With implementation of the proposed Project, the only active wells on the
Project site would be located within the two oil consolidation sites.
With respect to Ms. Forster’s comment that oil wells are not regulated, as addressed in Topical
Response: Oilfield Regulatory Oversight and Remediation in the Responses to Comments
document, the oilfield operations at Newport Banning Ranch are governed by regulations of the
California Department of Conservation, Department of Oil, Gas and Geothermal Resources
(DOGGR). All remediation activities, such as excavating pipelines, are required to be conducted
pursuant to State and local requirements. As addressed in Section 4.5, Hazards and Hazardous
Materials, of the Draft EIR, any contaminated soil in areas proposed for development would be
remediated to State and local standards and requirements. Remediation to State and local
standards would ensure that these soils are safe for human exposure in the future. As noted on
page 3-24 of the Draft EIR, contaminated material that cannot be effectively remediated on site
would be transported off site and disposed of in accordance with applicable regulatory
requirements. Appendix D of the Draft EIR includes the draft Remedial Action Plan that
identifies the areas proposed for remediation. Mitigation Measure (MM) 4.5-1 requires that a
final Remedial Action Plan be submitted to and approved by the Regional Water Quality Control
Board (RWQCB) and/or the Orange County Health Care Agency (OCHCA) and initiated for the
oilfield clean-up and remediation prior to the issuance of the first City–issued permit that would
allow for site disturbance unrelated to oil remediation activities. Preparation of and compliance
with the final RAP would ensure further agency review of any identified contaminants and plans
for clean-up.
Please refer to Topical Response: Oilfield Regulatory Oversight and Remediation. All
remediation activities, such as excavating pipelines, are required to be conducted pursuant to
State and local requirements. As addressed in Section 4.5, Hazards and Hazardous Materials,
of the Draft EIR, any contaminated soil in areas proposed for development would be remediated
to State and local standards and requirements. Remediation to State and local standards would
ensure that these soils are safe for human exposure in the future. As noted on page 3-24 of the
Draft EIR, contaminated material that cannot be effectively remediated on site would be
transported off site and disposed of in accordance with applicable regulatory requirements.
Appendix D of the Draft EIR includes the draft Remedial Action Plan that identifies the areas
proposed for remediation. Mitigation Measure (MM) 4.5-1 requires that a final Remedial Action
Plan be submitted to and approved by the Regional Water Quality Control Board (RWQCB)
and/or the Orange County Health Care Agency (OCHCA) and initiated for the oilfield clean-up
and remediation prior to the issuance of the first City–issued permit that would allow for site
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disturbance unrelated to oil remediation activities. Preparation of and compliance with the final
RAP would ensure further agency review of any identified contaminants and plans for clean-up.
Hydraulic fracturing, commonly called “fracking” has been used in the oil industry for over 40
years in some oilfields and reservoirs. Hydraulic fracturing (fracking) is not used in the oil
operations on the Project site.
With respect to comments regarding active faults on the Project site, earthquake analyses were
performed for the Project site as a part of the EIR. The results of these analyses indicate that
the proposed development can be safely constructed with the implementation of proper
setbacks, foundation design and other regulatory requirements related the development. For
reference, these analyses included (1) regional fault evaluation; (2) seismicity and earthquake
history analyses; (3) seiche and tsunami hazard analyses; (4) geomorphic analysis; (5) various
ground motion analyses; (6) review of past fault trenching and exploration of thousands of feet
of new fault trenching using recognized doctoral experts; and (7) an age dating analysis.
The faults found on site are grouped together in zones called the “North Segment Faults” and
the “South Segment Faults”. All of the individual faults are clearly shown on Exhibit 4.3-3 and
shown on the fault trench logs contained in Appendix B of the Draft EIR.
There are setbacks for both the Newport Mesa North and South segment faults including a
projected extension of these two fault zones. The setbacks, shown on Exhibit 4.3-3, meet or
exceed State standards. All development would be set back from faults within the North branch
of the Newport Inglewood fault zone that could not be proven to be inactive in accordance with
State law and as per current standards of practice.
With respect to Ms. Forster’s comment on the density of the Project, the opinion of the
commenter is noted. No further response is required.
June Palomino
Good evening. My name is June Palomino, and I'm going to read a rebuttal to the City staff
report quoted in the Daily Pilot that was written today. It's an article on the open space
remediation entitled "Planning Commission May Approve Banning Ranch Plans", The article
states that a report from the project applicant claims an open space remediation would cost the
taxpayers $30 million. This is simply not true and here's why. The cost of open space
remediation would be a fraction of the cost for residential-commercial remediation. The project
applicant's cost are 30 to 60 million. Open space costs would be a tenth of that or less. With
open space remediation, there is no requirement for re-abandoned -- to re-abandon the oil wells
at the cost of 80 to 150,000 per well, nor is it necessary to remediate the soil through years of
exorbitantly expensive land farming. The petroleum hydrocarbon cleanup criteria for nonresidential remediation is based on OCHA requirements is 1,000 to 20,000 parts per million.
Residential requirements are 100 parts per million.
Open space remediation is not held to the rigid standards of residential remediation because
there is no for-profit motive to build homes or to build any other enclosed structure on an
operational oil field and in some cases on top of what are mapped as both active and
abandoned wells. Banning Ranch is already self-remediating through a process called
phytoremediation. Plants have been -- have miraculous -- have the miraculous ability to clean
up the contamination caused by man, no matter how deadly the toxic wastes are that were
created by the oil production and that are deadly to humans.
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With open space use, it won't be necessary to massively excavate the contaminated soil,
2,600,000 cubic yards of it, nor will it be necessary to alter or eliminate any natural landforms,
grade natural bluffs and arroyos or make cuts as deep as 25 feet, all of which the NBR plans to
do according to their EIR. With open space use it won't be necessary to destroy the land in
order to remediate and develop it as a nature preserve and park including an active sports
component. The process with open space use would be to facilitate natural forms of remediation
and to preserve and protect virtually all of the land as it exists, a rare and unique ecosystem for
the benefit of the public and future generations. Thank you.
Response
The cost of site remediation does not address an environmental issue. Alternative B in the EIR
addresses the use of the property consistent with the Open Space land use designation. No
further response is required.
Bruce Bartram
The staff report basically repeats the same conclusions of the EIR. The staff report finds that the
impacts from noise and the light from the community park to particularly those residences in the
crest contiguous to the project site can be mitigated except for the light from the park. That is
considered significant and unavoidable. Not discussed, the mitigation measures discussed in
the staff report as are discussed in the EIR talked about sound walls and double-paned windows
to be installed in the Crest residents affected, but they were not discussed what to do with the
noise that was going to enter into second-floor boundaries.
My neighbor, Cathy Malkemus, had this comment. The document states that noise barriers
could be installed in the second-floor balconies of the Newport Crest homes and that this
measure is feasible. It is the applicant's suggestion that we close in our open balconies with
walls. Specifically what barriers is the Draft EIR referring to and who determines if they are
feasible?
The mitigation measure from the Banning Ranch proponents, the developers, are noise barriers
for balconies, are transparent glass or no sight light material often hinged to allow the occupant
to choose an open or closed position. In other words, they're turning their balconies into a
lizard's cage. Absolutely. This -- the staff report ignored -- this is a mitigation measure. Now, try
to imagine how ugly that will look in addition to the double-paned window and the sound wall
which is supposed to be eight feet but according to the Crest's consultant should be perhaps 13
feet. All of that represents an invasion of the properties of the Crest and also affected Costa
Mesa residents' homes.
Now, the law, which you gentlemen have ignored continuously, be it CEQA, be it your own
Planning Code, provides a cause of action for all those affected residents that are going to be
damaged from this project. It's called inverse condemnation, a little law for you gentlemen.
Under Cal Constitution Article I, Section 19, there is liability for any physical injury to realty
proximately caused by a public improvement. Allegedly, the Bluff Road Complex Road System
of this project is a public improvement of this project. The park is a public improvement.
As deliberately designed and constructed, you're going to approve this thing, whether or not
injury are foreseeable, it's definitely foreseeable here, and in absence of fault by the public -COMMISSIONER TOERGE: Mr. Bartram? MR. BARTRAM: (Inaudible.) COMMISSIONER
TOERGE: Mr. Bartram, your time is up, sir. MR. BARTRAM: All right. Well, if you build it, they
will sue the City. All you care about is money from the developer's fees. COMMISSIONER
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TOERGE: Your time is up, sir. MR. BARTRAM: They're going to come after you. Thank you.
Response
As stated by Mr. Bartram, the installation of transparent, openable barriers around balconies is a
feasible method of noise attenuation. With respect to the “perhaps 13 feet” property line sound
wall, it is assumed that Mr. Bartram is referring to the Syntectecology comment that, based on
Caltrans and FHWA guidance, the wall should be tall enough to break the line of sight to a 11.5foot-high heavy truck exhaust stack. The Caltrans and FHWA recommendations for noise walls
that will break the line of sight to the exhaust stacks of heavy diesel trucks are intended for use
on freeways where there is a relatively heavy concentration of heavy diesel trucks and are not
applicable in this case where there would be few heavy diesel trucks. Also, as stated in the Draft
EIR, property line noise barriers taller than eight feet were not evaluated because they are not
considered reasonable for relatively shallow residential yard spaces such as those at Newport
Crest.
The Final EIR disclosed and analyzed the anticipated environmental impacts of Project
construction and operation including the impacts of construction noise and air quality on
sensitive receptors. Mitigation measures were identified to reduce these impacts. However, the
City has acknowledged in the EIR that some of the impacts of the Project cannot be reduced to
a less than significant level. This fact, however, is not equivalent to the exercise of eminent
domain by the City because private property is not being physically taken from the owner for a
public purpose. The future of home sales is an economic issue and “economic or social effects
of a project shall not be treated as significant effects on the environment” (CEQA Guidelines
Section 15131(a)). This comment does not raise any environmental issues not previously
addressed in the Final EIR. No further response is necessary.
Kate Klimow
Ms. Klimow voiced her support for the Project.
Response
Ms. Klimow did not identify an environmental issue but did express her support of the Project on
behalf of the Orange County Business Council. No further response is required.
Barry Carlson, Mesa Consolidated Water District
And on behalf of Mesa Water, I'd like to thank the Commission for allowing us the time to come
and speak to you. I just wanted to update the Commission. I believe it was on the April 19th
meeting, Chair Toerge asked staff to research the exact distance of the ability of recycled water
to the Banning Ranch site. And at Mesa Water we did that and we found out that there is an
available pipe basically right up to the north end of the property for Banning Ranch so recycled
water is available.
And with that staff brought out that the City does not currently have any policies to dictate the
use of recycled water. Although the City of Newport Beach is a signatory to the California Urban
Water Conservation Council, which pretty much says that if recycled water is available, that you
should use it. And also, we have in 2009 Assembly Bill 1881 which dictates landscape
specifications. But again, I just want to remind the Commission that Mesa Water is neutral to
development. We're here to provide water, whether it gets developed or becomes an open
space and again, thank the Commission for allowing me this time.
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Response
Regarding the availability of reclaimed water at the Project site, it has been reconfirmed that the
statement is correct in Section 4.11, Greenhouse Gas Emissions, of the Draft EIR that state “At
present, this (reclaimed water) is not feasible, because the City does not have or plan to provide
recycled water in the vicinity of the Project site”. Staff of the County of Orange Parks
Maintenance, Parks Design, and Trails departments and staff at the Orange County Water
District confirmed that the only normally publicly available connection for a private user would be
from OCWD and MCWD at the Green Acres line located north of Fairview Park which is
approximately 9,000 feet (or approximately 1.7 miles) from the Project site.
Mark Tabbert
Good evening. My name is Mark Tabbert, Newport Beach resident since '80- -- '98. I'm here to
talk about vernal pools and seasonal wetlands. And there's a first slide. Oh, is there a button?
We have it here? Oh, okay. I'm a stand in. (Note: Mr. Tabbert provided visuals.)The president of
our group is a doctor and on duty tonight.
Response
The following individuals each read into the record a portion of Mr. Terry Welsh’s letter dated
June 15, 2012: Mark Tabbert; Cindy Black; Sheila Paquin; Nicole Marie Hocking; Jim Mansfield;
Shawn Ray; Michelle Simpson; Jonathan Weiner. Responses to this letter are provided in
Correspondence Item No. 2a.
Vincent Phillippi
Hi. My name is Vincent Phillippi. And I want to say thank you for downloading this, the slide
show (Note: Mr. Phillippi presented a PowerPoint.) Thank you very much. Okay. I want to start
just real quick. Everybody that's talking for the project says that it will benefit everybody. And I
can't -- everybody's talking about benefitting from this. And that's what happened. Everybody's
talking about more homes and money and this and this. We're down to basically 400 acres now,
and last time I was here basically I was shot down, my credibility of my opinion of there being
nesting. I had pictures, but I didn't have the birds on the nest.
Okay. These are all new birds. These are all new pictures, in fact. This is right over the top of
Banning Ranch, the whole Army Corps and everything. This is the tip of the iceberg. I've spent
over 200 hours in the last three months doing the research on this. Okay? This -- they seem to
come up with -- you know, you took their report as being credible. And with no nesting in 2008
to 2011 is ridiculous. Okay? My opinion was right. Okay? This is -- this is the birds and you'll see
them. You'll even see they're making a nest and everything. Now, this isn't the only species.
Okay?
I've captured another species that is more rarer (sic) than this. These two eagles right now are
two of three eagles, Osprey eagles. They lived in the back bay area. Okay? Which is actually
that five-square mile area. Okay? Now, what they do is they come over to this little 401 acres.
This is how pristine this is. Okay. We've got North, we've got Talbert. All these places have
been reserved. Okay? We've got Bolsa Chica Reserve.
And now what's happened is this place is so pristine down here, the water goes in and out and
everything from the Army Corps. And what they did is all good is that the fishing is so good, and
all these birds come there and mate. I followed them from there. I followed them to Banning
Ranch. And guess where they come. They come there.
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What they did -- until this was built and guess what they did. They started digging and dredging
to put in a bigger mouth for drainage water. This pool is right to the left of that. Okay? Now, what
they did is they scared them, they spooked them. And that's how fragile it is. Okay?
They spooked them and guess what they did, they abandoned the nest. And I can't find them.
Every night -- this is on the land right here. This is their fence right now. This is where -- okay?
And the fact is that the other pictures that I got last year were on PCH. Now, I went back there,
and they had led me -- because my opinion I thought was right, but I was shot down and now
I've done the research. Okay? And basically I've got over 200 hours, like I said. And I've got
over four hours of pure video besides this, okay, I have of the mating. But I've also got where
they've gone to and when they come there.
I've got other birds. You can go to a big canyon and be there for hours and not see five gray
giant egrets, see them mating up in the palm trees and feeding off of the land like they do at
401. I just wish you -- I brought these -- Right there. That guy goes up on the hills every week
and eats mouses, lizards, everything up on the hills. This is such a small jewel. Okay. And
what it is is birds travel to this place. I think that we owe it to ourselves to try and save the bird
and habitat.
Response
The Draft EIR acknowledged that the osprey (Pandion haliaetus) has been observed on site.
Page 4.6-20 states that “raptors (birds of prey) observed on the Project site include osprey
(Pandion haliaetus), white-tailed kite (Elanus leucurus), northern harrier (Circus cyaneus),
sharp-shinned hawk (Accipiter striatus), Cooper’s hawk (Accipiter cooperii), red-shouldered
hawk (Buteo lineatus), red-tailed hawk (Buteo jamaicensis), American kestrel (Falco
sparverius), and great horned owl (Bubo virginianus)”. There is an additional detailed discussion
in Section 3.3.4 (Special Status Wildlife) of the Biological Technical Report of 15 various special
status raptor species (including the osprey) that are known to occur in the region and their
potential to occur on the Project site. The wildlife compendia for the proposed Project also
identified 11 raptors (including the osprey) as occurring on site (see Appendix A to the Biological
Technical Report in the Draft EIR).
The Draft EIR acknowledged that while there is no suitable foraging habitat for the osprey on
the Project site, there is foraging habitat adjacent to the Project site within the USACE salt
marsh restoration site and the Santa Ana River. Note that the osprey diet is almost exclusively
live fish which would limit its foraging opportunities to offsite areas. The Draft EIR did also
acknowledge that the osprey was observed perching on the Project site following off foraging
activities.
The evaluation of potential impacts to raptor and other nesting bird species is discussed in
several locations of the Draft EIR including page 4.6-56:
Prior to the consideration of mitigation, the Project would contribute to the historical
loss of habitats in the coastal areas of the region and may contribute to local
extirpation of some wildlife species from the Project site. Unmitigated impacts to
habitats in the coastal area would be considered significant. However, with
implementation of MM 4.6-1 (Coastal Sage Scrub Habitat Preservation and
Restoration), MM 4.6-2 (Grassland Habitat Preservation and Restoration), MM 4.6-3
(Grassland Depression Feature and Fairy Shrimp Habitat Preservation and
Restoration), MM 4.6-4 (Marsh Habitat Preservation and Restoration), and MM 4.6-5
(Jurisdictional Resources/Riparian Habitat Preservation and Restoration), this impact
would be reduced to a less than significant level.
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and
Nesting birds are protected under the provisions of the Migratory Bird Treaty Act
(MBTA) and are identified by the List of Migratory Birds (50 CFR 10.13). Suitable
habitat for birds protected by the MBTA occurs throughout the Project site. The
intentional loss of any active nest through Project implementation would be
considered significant. Impact on active nests would be reduced to a less than
significant level with the implementation of MM 4.6-6, which establishes protocols for
vegetation removal during the migratory bird nesting season.
The osprey nest reported by Mr. Phillippi is located approximately 750 feet southwest of the
Banning Ranch Project site. As described above, Mr. Phillippi’s observation is consistent with
previous observations by professional biologists on site.
After the close of the public hearing, Mike Mohler, representative for the Applicant, noted that
the majority of the shots are on the open space area being protected by the Project and
acknowledged that the raptor studies indicate that the raptors are dependent on the upper
lowlands area which is being preserved, enhanced and cleaned up of oil.
Jennifer Frutig, Banning Ranch Conservancy
I'm Dr. Jennifer Frutig, and I am on the board of the Banning Ranch Conservancy. I've lived in
Newport Beach for over 25 years. Banning Ranch in the General Plan is designated as
preferred open space. The majority of residents voting for the General Plan update thought that
they were voting for open space on Banning Ranch even though there were approximately 15
different items on that particular measure. The proposed development is the largest in recent
history along the coast. It is also the most dense, yet the property is covered with oil pipes and
capped oil wells as well as portions of it where there's still active oil wells. Is this really a wise
development? Is this really a safe development, particularly since it's sitting on top of an
earthquake fault? Please retain Banning Ranch as open space in accord with the original
General Plan.
Response
With respect to Dr. Frutig’s comments regarding active faults on the Project site, earthquake
analyses were performed for the Project site as a part of the EIR. The results of these analyses
indicate that the proposed development can be safely constructed with the implementation of
proper setbacks, foundation design and other regulatory requirements related the development.
For reference, these analyses included (1) regional fault evaluation; (2) seismicity and
earthquake history analyses; (3) seiche and tsunami hazard analyses; (4) geomorphic analysis;
(5) various ground motion analyses; (6) review of past fault trenching and exploration of
thousands of feet of new fault trenching using recognized doctoral experts; and (7) an age
dating analysis.
The faults found on site are grouped together in zones called the “North Segment Faults” and
the “South Segment Faults”. All of the individual faults are clearly shown on Exhibit 4.3-3 and
shown on the fault trench logs contained in Appendix B of the Draft EIR.
There are setbacks for both the Newport Mesa North and South segment faults including a
projected extension of these two fault zones. The setbacks, shown on Exhibit 4.3-3, meet or
exceed State standards. All development would be set back from faults within the North branch
of the Newport Inglewood fault zone that could not be proven to be inactive in accordance with
State law and as per current standards of practice.
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Hydraulic fracturing, commonly called “fracking” has been used in the oil industry for over 40
years in some oilfields and reservoirs. Hydraulic fracturing (fracking) is not used in the oil
operations on the Project site.
Linda Tang, The Kennedy Commission
Ms. Tang summarized The Kennedy Commission letter dated June 21, 2012 in support of
affordable housing.
Response
Ms. Tang did not identify an environmental issue but did express her support of affordable
housing in the City. No further response is required.
Patricia Barnes, Sierra Club
Good evening. I am Patricia Barnes and I am the current chairperson of the Orange County
Sierra Club, Orange County Group, Angeles chapter. They say our group is strongly opposed to
potential certification of this Draft EIR, and we assert along with the Banning Ranch
Conservancy that this Draft EIR is woefully inadequate and does not meet the requirements of a
satisfactory EIR per the California Environmental Quality Act. The Sierra Club will fully support
and join the Conservancy in its efforts to challenge any certification of this Draft EIR if
certification does eventually occur. I urge you to recommend to the Newport Beach City Council
to reject certification and that the Draft EIR be recirculated honestly, forthrightly, thoroughly, and
legally.
And incidentally I'd like to take this opportunity to say, as I am the Orange County Group
chairperson of the Sierra Club, it's a long story how I ended up in that particular position, but I'd
like to tell you now that the Sierra Club was established in the year 1892 by John Muir. He's the
man that is depicted on the back of the California corridor. And in case anyone doesn't realize it,
he is the man who is credited with having established the California -- or excuse me, the
National Park System. Our motto is to enjoy, explore, and protect our environment. We have
just in the Angeles Chapter alone over 40,000 members. And I have led many, many, many
hikes for the Orange County Group since I've been in the organization.
And if I were permitted to lead a hike on the Banning Ranch property, I would be able to point
out to you the beauty that exists in the vernal pools that are not acknowledged in this particular
Draft EIR. I would be able to point out to people the beautiful flowering of encelia and other
endangered environmentally sensitive habitat that is not acknowledged in this Draft EIR. And I
would also be listening for the songs being sung by the gnatcatchers that pairs of which exist,
we know exist, and they're not acknowledged in this Draft EIR.
Of course, I would be required to point out some of the devastation that has occurred from more
than 60 years of oil cal- -- excuse me, oil drilling that has occurred partly at the hands and to the
profit of organizations such as West Newport Beach Company and Aera Energy, Aera Energy
being part of the Newport Banning Ranch LLC who essentially is propagating this Draft EIR that
is in front of you. Essentially what is being said in the Draft EIR is being said once again to
make profit, to make profit for a very few people. And essentially the vision that is placed forth is
not an environmentally sensitive one whatsoever, not to myself and any of the 40,000 members
of the Sierra Club. We don't see it that way. We are joining with the Banning Ranch
Conservancy who is a group of environmentalists activists. Anyway, we stand for the green
vision that is presented by the Banning Ranch Conservancy. Thank you.
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Response
Ms. Barnes’ opposition to the Project is noted. City staff believes that the Final EIR is adequate;
the Planning Commission has recommended certification of the Final EIR. The commenter has
not identified any new issues that were not adequately addressed in the Final EIR. No further
response is required.
Stan Rosenthal
Stan Rosenthal. I'm a resident of Newport Beach, and I'm just a little confused. We're going to
build a hotel. No, we're not going to build a hotel. We're going to build maybe 125 more homes,
but we're going to put that on hold. We're going to build a bridge. Maybe we won't build a bridge.
But the thing we are going to build is parks, and that's all I hear is we're going to build parks.
They're not going to build parks. They're going to build 1,375 homes. The traffic is going to be
incredible. If we don't build the bridge, we're going to have 2,600 children probably trying to
cross PCH. It's important if they're going to do what they say they're going to do, do it. But if
they keep changing their plans, I'm not so sure even about the parks. That could be put on the
back burner. The homes will go up first to finance the project, and they will make money. And
the City will get money. But you have to consider they're always changing the rules. Either build
what you're going to say or don't build it. My advice if they're so interested in building parks,
make it one big park and dedicate it to the people that live in Newport Beach. We don't need
1,300 homes, believe me. There's a lot of homes on the market. It's a bad economy. So I hope
that you consider not voting for this. Thank you.
Response
Mr. Rosenthal’s opinions regarding the Project and parks are noted. No further response in
necessary.
Robert Schuman
Robert Shuman, 5901 Seashore Drive, Newport Beach. Our family has lived there since 1951.
I've listened with a great deal of interest and concern about the concern that the Commission
has about all of the sensitive flora and fauna on the ranch. I have not heard or read in the EIR
any inference of a concern for the impact that this bridge will have on the sensitive, small
neighborhood of Seashore Drive, mainly 58th and 59th Street. If this bridge is built and I'm
presuming, and I will certainly be willing to be corrected if I'm wrong, the only reason it would be
built or contemplated to be built is it's going to have a material impact on the number of people
that will cross PCH.
The thing that's lacking here, and I really am going to have to ask for your support and
consideration, as a potential resident of that sensitive neighborhood, the impact that that bridge
will have on that neighborhood, it will flow all of these people over that bridge. None of us knows
how many people will go over there, but we know that there's going to be a lot or otherwise why
would we go through the process of trying to lobby Caltrans and get the Coastal Commission's
support and get the financing.
And I've been a real estate broker for 35 years. I'm a developer. I understand the profit motive.
The profit motive is a good motive, and a good deal is a good deal for everybody; however, we
cannot have that delicate community along Seashore Drive be sacrificed to underwrite the cost
of a hotel that may or may not be built and to accentuate and enhance the accessibility of the
residents of Banning Ranch to the beach.
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There’s lots of access points that are well known. There's no bridge that connects the east side
or the other side of Pacific Coast Highway to the coast of Newport Beach. There's one in
Huntington Beach. Huntington Beach is a commercial beach with one exception, and that's the
development that's just north of the pier. Other than that, it's pure commercial. It has the
facilities, it has the parking, it has the beach, it has the paths, everything to accommodate those
people that come over from that hotel. This is a very small, sensitive neighborhood with two
bathrooms.
When people go to the beach, and I've marketed over 50 homes on the beach alone in my short
but unillustrious career, I will guarantee you gentlemen one thing. We all do things sensibly. The
shortest point to the beach is the point we're going to take, and that will be 58th Street and 59th
Street. And those people will be within three feet of the residences there.
And that's not going to go on just during the construction period. That will go on in perpetuity. It
will diminish the life of the quality of life of the people that live in that neighborhood. And it will
also materially diminish the property values of those people that live there. So I ask you to take
that into account when you're considering the EIR because there was none done there. If there
was, that's what it would reflect.
Response
The EIR evaluates potential associated with the proposed pedestrian and bicycle bridge as well
bridge and Project impacts to the Lido Sands community. After the close of the April 19, 2012
public hearing, Dana Privitt of Bon Terra Consulting reported that the noise analysis looked at
potential noise impact to Lido Sands and found that there would be no significant impact. She
clarified that the analysis considered the relationship of the overall project to Lido Sands with
other surrounding land uses and addressed compatibility of the project to that area and physical
land impact but noted that no new significant impact was identified. As previously addressed in
the Responses to Comments document, this comment does not present or raise an issue
regarding the adequacy of analysis of the potential environmental impacts of the Project but
states the opinion of the commenter. No documentation has been provided to support the
suggestion that the Project would negatively affects property values.
W.D. Heidone
Good evening. I'm W.D. Heidone. I live in Newport Terrace at the end of 19th Street. I am a 30years-plus resident of Newport Beach. I'm strongly opposed to the 19th Street bridge, the
connecting of Bluff Road into 19th Street, the connecting of old Balboa Boulevard which is next
to Newport Terrace to Victoria. I do not want to live next to a freeway. I'm strongly opposed to
the development of 1,375 or any housing in the Banning Ranch. Thousands of people around
the Banning Ranch will be negatively impacted by such a development, be it noise, traffic,
pollution, et cetera, et cetera.
I am a long-term user of the Santa Ana River trail from Fairview Park, Talbert Reserve to the
beach by either jogging, walking, or biking and enjoying the wildlife. I could stand here and
could tell you for hours stories about the fish and the seagulls, et cetera. Time will not permit me
to do that. I think the marine habitat will be severely impacted by any housing development in
the Banning Ranch as you saw the eagles, et cetera. I hope that my son and grandson will
enjoy as many happy hours as I have along the river. I hope it will become the Orange Coast
River Park.
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Planning Commission and City Council's priority was once the assurance of quality of life and
the happiness of the citizens of Newport Beach. Let's keep it that way and deny the housing
development in the Banning Ranch. Thank you.
Response
The OCTA has suspended its action to remove the 19th Street Bridge as shown on the OCTA
MPAH and the City of Newport Beach Master Plan of Streets and Highways. The OCTA will
reconsider the removal of the bridge from the MPAH in November 2012 after technical studies
of the impact of its removal are completed. Until such time as an action is taken by the OCTA,
the bridge remains on the MPAH for purposes of transportation modeling. It should also be
noted that the Year 2016 traffic study scenario in the EIR does not assume that the 19th Street
Bridge is in place because the City recognizes that timing of construction of the bridge is
uncertain. Consistent with the City’s Master Plan of Streets and Highways and the OCTA
MPAH, for the General Plan Buildout analysis provided in the EIR, the proposed Project was
analyzed with the 19th Street Bridge. However, an analysis was also provided for the General
Plan Buildout conditions with the Project but without the 19th Street Bridge for informational
purposes. Intersections that are forecasted to operate at an unacceptable level of service
without the 19th Street Bridge are also identified in the EIR.
Mr. Heidone’s comments including North Bluff Road, noise, traffic, air quality, and biological
resources have not identified any new issues that were not adequately addressed in the Final
EIR. His opposition to the Project is noted. No further response is required.
Kevin Nelson
Good evening, Commissioners. My name is Kevin Nelson. I think in view of the fact that today
and yesterday was the -- we have a worldwide event going on in Brazil, that is the Sustainability
Conference. In that conference scientists and leaders from countries around the world are
coming together because all of the facts, all of the real science, not colored by money influence,
all of the real science is saying that we are entering a new era.
This era is one in which natural resources are being depleted at a great rate. We have -- you
know, we have pollutions of the oceans. We've all heard about the plastic garbage in the ocean.
We've heard about the acidifications of the oceans. We've heard about over-industrialized
fishing of the oceans. 90 percent of shark populations are gone. I mean, I know it sounds
depressing, but this -- these facts along with a vast number of other facts -- If we want to bring
home a little bit closer to California, the reason that a bird called the gnat catcher is of such great
importance to the Coastal Commission is because they're nearly gone where they were
everywhere in that habitat which was core California habitat: The cactus, the native plants called
encelia, which grows very extensively out in Banning Ranch, is gone almost everywhere else.
And when we look at those facts and we look at the fact that Banning is such a rare -- that this
land is so rare along the entire coast from Santa Monica Mountains, that's pretty good, all the
way down to San Diego, there are few places that the marines don't own that are left.
And it seems to me in view of those ideas, that a city like Newport Beach that relies -- that is
here, that we're all here and we all enjoy a great quality of life and we have great finances
because of the ocean, because of nature right there, and because -- And let's look at the back
bay. That -- look at the value that has given to all of the people around here, right? I mean, that's
immense. So if we step back a little bit and take a really -- a longer look at this project and really
think into the future 20 or 30 years, we might vastly change the evaluation of what is going on
here as to what that will offer residents of the future and what it means in addition to the rare
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species everywhere.
We have hawks. The gentleman showed those Ospreys. There's so much going on out there on
the Banning property, and it's going on because it happens to be a place that's been left alone.
It happens to be a place with a diversity of areas, right? The Santa Ana River, the bluffs,
everything works together for the species. So I would say let's take the longer view, delay this,
let Mr. Basye and Shell and Exxon take a relaxer for about five more years while we really figure
out what we're doing because it's not in service to the public of 20, 30 years from now.
Response
Mr. Nelson’s opposition to the Project is noted. No further response is required.
Chris Bunion
I wanted to point out that the OTC on November 26th is slated to remove the bridge finally from
the Master Plan of Material Highways which means that, and right now they're just going through
the mitigation measures, which means that the EIR will have to be recirculated; so your votes
tonight would be recanted whether yes or no. That's something that your City Attorney's office
should know and it's something you should take into consideration; so we're going to be right
back if here I would suspect six months or nine months from today based on the OCTA
removing that from the plan.
As a former resident of Costa Mesa, I ran for City Council in 2006 and 2008, I can say that
Westside issues, because it was mentioned that this was going to be a plus for Westside
residents, there is not one issue on the Westside's residents' minds about traffic. The west side
of Costa Mesa is the one area of Costa Mesa that does not have any cut-through traffic. The
only selling point for real estate agents and for homeowners over there is that it doesn't have
any cut-through traffic. If this plan goes through, the plan of building Banning Ranch, you open
those streets up to traffic, noise and other mitigating factors. That's something this Planning
Commission should take into effect.
Also, I -- the issues of the 55 Freeway, they don't look like they're going to be cured anytime
soon and once again this plan will add more stress to the 19th Street intersections, not to
mention 17th Street. And those are issues that until the 55 problems are licked, we can't be
adding any more density to the area. So I ask you to take those considerations into effect.
Thank you very much.
Response
The OCTA has suspended its action to remove the 19th Street Bridge as shown on the OCTA
MPAH and the City of Newport Beach Master Plan of Streets and Highways. The OCTA will
reconsider the removal of the bridge from the MPAH in November 2012 after technical studies
of the impact of its removal are completed. Until such time as an action is taken by the OCTA,
the bridge remains on the MPAH for purposes of transportation modeling. At this point in time, it
would require speculation to predict what action OCTA will take with respect to the 19th Street
Bridge.
It should also be noted that the Year 2016 traffic study scenario in the EIR does not assume that
the 19th Street Bridge is in place because the City recognizes that timing of construction of the
bridge is uncertain. Consistent with the City’s Master Plan of Streets and Highways and the
OCTA MPAH, for the General Plan Buildout analysis provided in the EIR, the proposed Project
was analyzed with the 19th Street Bridge. However, an analysis was also provided for the
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General Plan Buildout conditions with the Project but without the 19th Street Bridge for
informational purposes. Intersections that are forecasted to operate at an unacceptable level of
service without the 19th Street Bridge are also identified in the EIR.
The traffic impacts of the proposed Project, including the analysis of cumulative impacts which
takes into consideration the contribution of traffic from other projects and future growth were
considered in the traffic analysis and traffic section of the Final EIR. The impacts on regional
facilities such as Pacific Coast Highway and SR-55 were included in the traffic analysis and
potential impacts were fully disclosed. The commenter’s opinions regarding not allowing future
growth until regional circulation systems are addressed will be provided to the City Council for
its consideration. Mr. Bunyon has not identified any new traffic or noise issues that have not
been previously addressed.
Norman Suker
The gentleman who just spoke just stole some of my thunder here, but I want to preface that I
object to the approval of the Newport Beach Banning Ranch Project as proposed and request
that all my comments and written comments be included in the records of any and all
proceedings related to the Newport Beach Banning Ranch Project or its successors.
I request a new action by the Newport Beach Planning Commission be taken at this time
regarding the project for the following reasons: The OCTA Board has essentially removed the
19th Street Bridge across the Santa Ana River. The City of Newport Beach representatives at
the May 14, 2012 OCTA meeting conceded that the 19th Street Bridge will never be built. Do
you get that? It's not going to be built.
And I have attached a -- an E-mail from Gregory Nord, who is a senior transportation analyst
with OCTA. And he said it has been recognized by all of the affected agencies that the 19th
Street bridge is not a viable project. This is due to a lot of reasons, but the point is -- the major
point I want to make is that the 19th Street Bridge is going to kill this proj- -- this EIR. And I can't
see how you could go on with it. The -- the traffic impact analysis, page 77 of the draft EIR, in
the section where it says General Plan Buildout Traffic Forecast and 19th Street Bridge, it says
all plan buildout scenarios analyzed in this report assumes the completion of the 19th Street
bridge as shown on the County MPAH. So basically the traffic study in this draft EIR is
worthless. And I can't see how you could approve this tonight. Thank you.
Response
Mr. Suker’s opposition to the Project is noted. Mr. Suker’s verbal comments and
correspondence are a part of the public record for the Project and have been responded to.
The OCTA has suspended its action to remove the 19th Street Bridge as shown on the OCTA
MPAH and the City of Newport Beach Master Plan of Streets and Highways. The OCTA will
reconsider the removal of the bridge from the MPAH in November 2012 after technical studies
of the impact of its removal are completed. Until such time as an action is taken by the OCTA,
the bridge remains on the MPAH for purposes of transportation modeling At this point in time, it
would require speculation to predict what action OCTA will take with respect to the 19th Street
Bridge.
It should also be noted that the Year 2016 traffic study scenario in the EIR does not assume that
the 19th Street Bridge is in place because the City recognizes that timing of construction of the
bridge is uncertain. Consistent with the City’s Master Plan of Streets and Highways and the
MPAH, for the General Plan Buildout analysis provided in the EIR, the proposed Project was
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analyzed with the 19th Street Bridge. However, an analysis was also provided for the General
Plan Buildout conditions with the Project but without the 19th Street Bridge for informational
purposes. Intersections that are forecasted to operate at an unacceptable level of service
without the 19th Street Bridge are also identified in the EIR.
Jim Mosher
It's been nearly three hours ago I think that you were introduced to a young lady identified as
being connected with the Orange County Green Building Council, if I wrote it down correctly,
introduced you as the executive director of the newly minted Newport Beach Banning Land
Trust. The name of the Green Building Council, I don't always remember things correctly, so I
may be not remembering this correctly, but at one of the early study sessions, this might be the
study session where the executive director of the Newport Banning -- of the Banning Ranch
Conservancy was interrogated so long that no other members of the public had a chance to
testify. At that meeting there was a letter in the lobby presented by the applicant from Green
Building or Green Neighborhoods Council saying that they had applied for certification as a
green community. And I was struck by that letter because I actually read it. And what struck -maybe they got their certification, because I don't understand what kind of organization it is. But
the project before you did not seem to me to meet any of the ideals of the green neighborhoods
that this organization supposedly was advocating. Particularly, their core idea was to create
communities that are integrated residential and commercial retail and residential together for the
purpose of minimizing how many traffic trips you generated. And this project has one element of
that, but the main housing thing is purely residential. And since they got the certification, I don't
know how. That was one comment.
Second one I wanted to comment on was the three resolutions that are before you tonight in
your agenda. And I was going to comment on the middle of the three resolutions only because
that's the only one that there was a copy of readily available outside. This is the resolution, I
don't know what its number will be, recommending approval of the General Plan amendment,
the planned community and so forth. It contains -- it's a six-page document with many
statements of fact and so forth and findings, many of which are judgment calls and hard to
verify. But it contains one absolute clear statement of fact that is easily verified and that is on
the second page, statement of fact, Section 1, number 7. It says hearings were held on March
22nd, April 19th, and June 21st and a notice of the time, place, and purpose of these meetings
was given in accordance with Newport Beach Municipal Code. Now, I know as a fact that City
staff has recognized that as of March 22nd no meeting before the Planning Commission had
been noticed in accordance with the Municipal Code as revised in 2010.
So that one statement that I can look at is false. And my professional experience is that when
you find one false statement, it makes you question the reliability of the rest of it. Thank you.
Response
The U.S. Green Building Council’s (USGBC’s) Leadership in Energy and Environmental Design
(LEED) certification programs is addressed in the EIR and the Responses to Comments
document (together the Final EIR). No further response is required.
As was addressed after the close of the March 22, 2012 public hearing, Chair Toerge
addressed a request of evidence of notification and Mr. Alford noted the concerns were
responded to in the comments and added that at the time of the publication of the notice, the
dates for study sessions and public hearings were not yet finalized. Mr. Alford affirmed that the
notice provided is acceptable.
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Olwen Hageman
At a previous meeting Commissioner Tucker made a comment, something to the effect that
unlike Newport Coast windfall for the City, Banning Ranch Development will only break even.
Would Commissioner Tucker be so kind as to enlarge on that statement at the end of the public
hearing? Who exactly is it who will only break even? Is it the City or Exxon, et al.? If it's the City,
why would the City create ten years of misery for thousands of its residents living on the
periphery just to break even? Is this economically feasible? Who are the real beneficiaries of
this project?
Obviously, there are no benefits whatsoever for the thousands of people who live closest, only
significant impacts of pollution, noise, lights, parking lots, athletic courts, reduction in appraised
property values, and ten years of loss of their natural rights and quiet enjoyment of their homes.
I thought the purpose of good planning was to take everything into consideration and then come
to a compromise on what is good for everyone, not just for the few. Hopefully, there could be a
win-win situation. So thank you.
Response
The environmental issues of air quality, noise, aesthetics, and land use have been previously
addressed in the Final EIR. No documentation has been provided to support the suggestion that
the Project would negatively affects property values.
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