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A.

CHANGES TO THE STAFF REPORT

Commission staff recommends modification to the SUMMARY and FINDINGS of the staff
report. Language to be deleted from the staff report is identified by strike-out and where
language is to be added the font is bold and underlined.
1. On page 1, the list of agents has been updated. See attached letter dated September 29,
2015 from the applicant.
2. On page 2, the second paragraph shall be modified as follows:
...The abandonment and remediation proposed for the Banning Ranch site at this time is
voluntary and has been proposed in order to accelerate the remediation process and facilitate the
topographical changes the applicant has identified as necessary to prepare the site for the
proposed residential and commercial development. It is not required by any regulatory agency.
It has been estimated The applicant estimates that approximately 271,000 - 362,000 cubic
yards of contaminated soil remediation, based on the historic oil operations footprint as the
“worst case scenario,” would may occur during the abandonment and remediation activities on
the Newport Banning Ranch site when oil operations cease, now or in the future, regardless of
the future land use for the site. The actual amount of soil disturbance is unknown at this
time, and could be far less than the estimate above. In contrast, the total soil disturbance
(remediation, cut and fill, and grading) that is proposed for the site to prepare the site for the
development plan by the applicant (NBR) is more than 1.3 3.5 million cubic yards of soil. This
amount of soil disturbance is almost 5 nearly 10 times the amount that would be required for oil
clean up on the property under the worst case scenario, if the residential/commercial
development were not proposed. The residential and commercial development plan is
driving the site disturbances, including the proposed soil remediation plan.

3. On page 3, the final paragraph should be modified as follows:
The Commission’s staff ecologists have identified a significant portion of the site as
Environmentally Sensitive Habitat Area (ESHA) based on the presence of the above-described
rare plant and animal life. Of the 401 acres of the site, 152.2 acres are defined as ESHA
and 72.7 acres are defined as Wetlands, and in fact the Wetlands could also be defined as
ESHA as they support federal and state listed species. The combined 225 acres of
sensitive resources represent significant site constraints. Through the proposed grading
plan, approximately 52 acres of ESHA and wetlands would be permanently impacted.
There are very few sites along the southern California coastline with the kind of diverse
topography and habitat for wildlife found at this site…
4. On page 4, the fourth and fifth paragraphs should be modified as follows:
Commission staff recognize that the proposed project offers some benefits, including condensing
the oil production to a portion of the property and subsequently cleaning-up the remainder;
establishing a coordinated habitat restoration and conservation plan for the south arroyo and
lowlands wetlands; and developing public parks, public trails, and a visitor-serving resort.
However, these benefits are entwined with substantial impacts to highly sensitive resources and
permanent loss of a very rare and valuable ecosystem that cannot be replicated. The proposed
development plan is not a resource-dependent use in ESHA, and is not an allowable use in
Wetlands, and therefore cannot be approved. The benefits of the project could be
incorporated into a less intense development plan that recognizes the resource value of the
property. See the Alternatives section in the Findings for more information.
Several alternatives to the proposed remediation process plan exist (such as continued oil
operations on the site, natural attenuation of the impacted soils or offsite treatment of
impacted soils preceded by restoration of the site after abandonment activities), and the
amount of proposed remediation and proposed standards and thresholds have not yet been
approved or affirmed by the key agencies that regulate these types of clean-up activities. In
addition, the applicant has not yet provided sufficient information for the USACE and the
RWQCB to identify accurately the “Waters of the U.S.” present on the site and the USFWS in
consultation with the USACE, has not yet prepared a biological opinion which will identify
critical habitat for the San Diego fairy shrimp and delineate the vernal pools and watersheds
present on the property. The applicant was asked multiple times to pursue these other
agency approvals before, or concurrently with, the Coastal Development Permit
application.
5. Global Correction – Dr. Jonna Engle Engel
6. On page 13, insert after the first paragraph:
Direction from the Coastal Commission
On several occasions, Commission staff directed the applicant, even prior to application
process, to address the project’s consistency with the Coastal Act.
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In April 2009 Commission staff sent a comment letter for the Notice of Preparation of the
Environmental Impact Report (EIR). The first point of the letter states that Section 30240
of the Coastal Act requires development be sited to avoid ESHA, and that the project must
be designed to avoid impacts to ESHA. The letter recommended any ESHA or wetland
delineations be reviewed by CCC staff biologists before the EIR is finalized. The letter also
notes the City’s preferred land use, and the preferred use under the Coastal Act for the site
is Open Space (EXHIBIT 23, attached, includes staff comments on the NOP and DEIR).
In November 2011, Commission staff again sent a letter commenting on the Draft EIR. The
letter stated that the project would be better served by the development of an LCP or an
LUP, rather than the Coastal Development Permit process, noting that because of the
extensive sensitive resources on the site the LCP process would identify the potential uses of
the site before a specific project is proposed. Again, the direction was to design a project
that avoids impacts to ESHA and consider alternatives that avoid fill of wetlands.
Additionally, staff stated that unresolved issues relating to the land uses of the site
remained, such as the scope of the 1973 exemption. The letter highlighted that the City of
Newport Beach’s Coastal Land Use Plan had resource protection policies with which the
project would be inconsistent (EXHIBIT 23).
The EIR was finalized without input from Commission staff biologists reviewing the
sensitive resources on the site. The EIR was approved with a statement of overriding
considerations, stating that some impacts could not be avoided or adequately mitigated by
the project, however it was approved despite the impacts because it provides economic,
legal, social and other benefits to the region. However, the Coastal Act does not provide for
a statement of overriding considerations and projects issued a permit must be found to be
the least environmentally damaging alternative to be consistent with CEQA.
In 2013, staff sent the first incomplete/status letter for the CDP application, reiterating that
because of the size of the property, scope of the project, and the resource constraints, the
applicants were asked to withdraw the application and apply for an LCP, or at a minimum
an LUP. Further, the first incomplete letter stated that approval of the project will
prejudice the LCP for the City of Newport Beach. Again, the letter directed the applicant
to resolve the scope of the exemption before proceeding with any development plans or
land use designations. The incomplete letter asked for the status of applications/approvals
of other resource agencies. Lastly, the letter noted that development has occurred on-site,
including but not limited to unpermitted removal of major vegetation and unpermitted
excavations, without benefit of the necessary CDP and that unresolved Coastal Act
violations, which would establish the baseline condition of the property, must be resolved
before proceeding with an application for development (all 8 CCC staff status letters are
contained in attached EXHIBIT 22).
At multiple site visits over the years, Commission staff and the other resource agencies
investigated the sensitive resources on the site including the vernal pools, wetlands,
vegetation and wildlife. On several site visits, discrepancies arose between the information
that was provided and the actual resources on the site. The applicant was asked to correct
these discrepancies or to further refine their surveys, for example, areas listed on the
vegetation maps as “disturbed” actually contained rare, native plants, and non-protocol
level surveys were requested by US Fish and Wildlife to evaluate the “take” of California
Gnatcatcher habitat areas. The applicant was also given notice by Commission staff of the
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extent of sensitive resources on the site when they were given a compilation map, based on
the applicant’s own data, of the sensitive resources titled “Newport Banning Ranch
sensitive vegetation, vernal pools, and seasonal wetlands, and special status wildlife
compilation” before the Commission Field Trip at the June 2014 hearing (EXHIBIT 27).
These maps were based on the applicant’s own resources ‘constraints’ maps submitted in
2013, as well as revisions made since that submittal, which demonstrates the applicant’s
knowledge of the resource constraints that staff advised the applicant to avoid in their
project design.
The incomplete letters (3/1/2013, 6/14/2013, among others) requested that the applicant
include in the CDP application relevant parts of the project, such as the abandonment and
remediation work to be done before the development plan, the scope of development
occurring in the consolidated oil operations areas, and the Archaeological Research Plan
for the archeological excavations that had previously occurred on the site without a CDP.
The proposal for the abandonment and remediation plan was not provided as part of the
CDP application until late 2014. The other items were never included in the CDP
application (EXHIBIT 22).
In total staff issued 8 incomplete letters before the application was filed (copies of all letters
provided in Exhibit 22). The filing letter acknowledged that items requested in previous
incomplete letters and materials needed for a complete analysis of the project were still
outstanding. Several of these items critical for staff’s analysis were never provided as part
of the CDP application, such as complete vernal pool protocol level surveys, a complete set
of vernal pool watershed maps, a water supply assessment based on the most recent
available data, corrected constraints maps, alternative plans for avoidance of cultural
resources through the abandonment and remediation work, complete architectural plans,
and hotel and hostel overnight rates. Finally, outstanding information relevant for staff’s
analysis was not submitted until September 11, 2015, which included a revised site plan
and revised grading plans, final water quality plans, and a revised project description.
The applicant was informed that the ESHA map could not be finalized until the revised
vegetation mapping was provided which did not occur until August of 2015. Staff informed
the applicant of the recommendation of denial in September of 2015 after the ESHA
determination was finalized, however, the applicant was informed throughout the EIR
process (2009-2011) and the CDP process (2013-2015) that the extent of approvable
development would be based its avoidance of the ESHA and wetlands on the site; several
incomplete letters stated that the proposed mitigation plan (HCCMP) could not be
reviewed until the ESHA determinations were made because the Commission cannot
accept mitigation for impacts to resources without knowing the full extent of impacts and if
they are avoidable. Since the filing of the application on April 29, 2015, the October
meeting was the agreed to target as a southern California location and within the 180 day
Permit Streamlining Act (PSA) deadline for Commission action. In early September 2015,
staff indicated to the applicant that a 90 day extension of the PSA deadline would be
possible to continue to work on an alternative plan that may be consistent with the Coastal
Act. The applicant declined indicating they wanted to take the proposed development plan
to the Commission.
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7. On page 25, replace the last paragraph with:
California Regional Water Quality Control Board. Issuance of the US Army Corps of
Engineers Section 404 Permit would require the California Regional Water Quality
Control Board, Santa Ana Region (Regional Board) to issue a Water Quality Certification
under Section 401 of the federal Clean Water Act (401 Certification). The 401
Certification issued by the Regional Board would be required for the fill or alteration of
“Waters of the State” on the Project site located under the Regional Board’s jurisdiction.
Additionally, approval of the final RAP for the oil well/facility abandonment and site
remediation is required from the Regional Board. The Regional Board has issued a “Denial
without Prejudice” for the water quality certification. The application did not include
sufficient information for the Regional Board to identify accurately the “Waters of the
State” present on the site. Therefore, Regional Board can issue conditional approval for the
Final RAP proposed for the site with the conditions that implementation of the approved
RAP shall not take place until such time that the 401 Certification and 404 Permit have
been issued by the Regional Board and the US Army Corps of Engineers, respectively. As a
result of the Regional Board review, revisions could be made to the approved
Abandonment Plan and the RAP that would affect the allowable impacts to ESHA on the
project site.
8. On page 44, modify the paragraph as follows:
Impacts of Development Plan
Because most of the site contains ESHA in some form, approximately 31 acres of ESHA would
be impacted due to the development plan (Exhibit 13). The following are approximations of the
total acres of ESHA that would be impacted by the development plan. The impacts of the
development plan are described as impacts, as a whole, further below and not by individual
development areas in the following chart (depicted on attached Exhibits 24 and 25): or
categories of housing or commercial or resort areas.
All acreage figures are approximate. Not all species appear in each planning area.
Urban Colony:
Total Acreage of Colony: 18.7 acres
Total ESHA Impact Within Urban Colony: 2.6 acres
Total Acreage OUTSIDE of 100 ft. Buffer of ESHA Within Urban Colony: 4.6 acres
Within Urban Colony, Impacts to Gnatcatcher Use Areas: 0.6 acre
Within Urban Colony, Impacts to CBBS Shrub: 1.6 acres
Within Urban Colony, Impacts to Maritime and Southern Coastal Scrub: 0.01 acre
Within Urban Colony, Impacts to Purple Needle Grass: 0.5 acre
Within Urban Colony, Impacts to Vernal Pools: 0.07 acre
______________________________________
North Family Village/Colony (NFV/C):
Total Acreage of NFV/C: 51.6 acres
Total ESHA Impact Within NFV/C: 28.1 acres
Total Acreage OUTSIDE of 100 ft. ESHA Buffers Within NFV/C: 1 acre
Within NFV/C, Impacts to Vernal Pools: 0.1 acre
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Within NFV/C, Impacts to Maritime and Southern Coastal Scrub: 1.2 acres
Within NFV/C, Impacts to Purple Needle Grass: 1.6 acres
Within NFV/C, Impacts to CBBS Shrub: 15.4 acres
Within NFV/C, Impacts to Gnatcatcher Use Areas: 20.7 acres
______________________________________
South Family Village / Resort Colony (SFV/RC):
Total Acreage of SFV/RC: 30.4 acres
Total ESHA Within SFV/RC: 7.8 acres
Total Acreage OUTSIDE of 100 ft. ESHA Buffers Within SFV/RC: 2.9 acres
Within SFV/RC, Impacts to Vernal Pools: 0.005 acre
Within SFV/RC, Impacts to Maritime and Southern Coastal Scrub: 0.14 acre
Within SFV/RC, Impacts to CBBS Shrub: 2.4 acres
Within SFV/RC, Impacts to Purple Needle Grass: 4 acres
Within SFV/RC, Impacts to Gnatcatcher Use Areas: 1.8 acres
Parks and Recreation (PR):
Total Acreage within PR: 46.8 acres
Total ESHA Impacts Within PR: 16.8 acres
Total Acreage OUTSIDE of 100 ft. ESHA Buffers Within PR: 7.8 acres
Within PR, Impacts to Vernal Pools: 0.26 acre
Within PR, Impacts to CBBS Shrub: 5.8 acres
Within PR, Impacts to Maritime and Southern Coastal Scrub: 6.6 acres
Within PR, Impacts to Riparian: 0.2 acre
Within PR, Impacts to Purple Needle Grass: 3.8 acres
Within PR, Impacts to Burrowing Owl Territory: 0.2 acre
Within PR, Impacts to Gnatcatcher Use Areas: 10.4 acres
9. On page 46, modify these paragraphs as follows:
The HCCMP includes a Third Party Mitigation 30 acre “mitigation bank” in the lowlands of the
site. Within the lowlands, approximately 30 acres of the proposed 261 265 acre Natural Open
Space Preserve are proposed for designation as a third-party mitigation area to allow
opportunities for additional habitat establishment, restoration and/or enhancement by parties
other than the applicant requiring environmental mitigation, offsets, or other habitat sites within
the region.
The HCCMP was prepared as a mitigation proposal and assumes that the underlying impacts to
the sensitive resources would be approvable under the Coastal Act. Sections of the Coastal Act
that protect ESHA and Wetlands have specific uses (only resource dependent uses) which allow
for impacts to these resources, and may as a result of the allowed impact, require restoration in
place or mitigation for those impacts. While the applicant has proposed mitigation for the
impacts of the proposed project (including abandonment and remediation activities and proposed
project development), the project’s proposal in ESHA for its abandonment and remediation
activities and large-scale development plan (i.e. residential, commercial and visitor-serving
development) may not be is not an allowable use in ESHA and Wetlands, and therefore,
complete avoidance of these sensitive resources may be is required, as opposed to mitigation for
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the project’s impacts. Therefore, as proposed, the applicant’s proposed development in
ESHA is inconsistent with section 30240 of the Coastal Act.
The project may would result in a significant change in the type of use and the level of human
activity on the site, which have the potential to would cause significant impacts to ESHA.
10. On page 48, modify these paragraphs:
The applicant proposes to impact as significant amount of ESHA with development that is not
resource dependent. Furthermore, the proposed development in areas outside of ESHA
and does not provide any buffers for the sensitive resources in adjacent ESHA areas. The
current proposal for the development is inconsistent with Coastal Act Section 30240, which
requires development adjacent to ESHA to be consistent with the continuance of ESHA areas. A
minimum of 100-foot buffers around the designated ESHA on the site is required, with 164 ft.
buffer around ESHA burrowing owl habitat.
The location of the proposed water quality basin in the lowlands is inconsistent with Coastal Act
Section 30233, requiring the protection of wetlands. A minimum of 100-foot buffers around the
designated wetlands on the site is required.
11. On page 61 modify and add to the following paragraph:
The information provided in the application materials was not sufficient for complete assessment
of potential impacts to archaeological resources. The application does not include a request for
approval and implementation of an Archaeological Research Plan (ARP), nor did it include an
after-the-fact request for approval for the archaeological testing and recovery that was conducted
on the site through the EIR process. The goal of the ARP is to determine where development can
be allowed that will avoid impacts to archaeological resources and that those resources can be
preserved in place. The ARP must be peer reviewed and be subject to review and comment by
the State Historic Preservation Officer, Native American Heritage Commission and affected
tribal groups. Native American monitor(s) shall also be present during implementation of the
ARP. The ARP must also include the preparation and submittal of a final report. The final report
would also be subject to the same review and comment of the ARP. Lastly, the application did
not include an assessment of the potential locations of unknown cultural resources, which would
have been provided in the ARP.
The ARP submitted did not demonstrate that the archaeological testing already performed
was adequate to determine that the proposed development (including remediation) will not
impact known or unknown archaeological resources. There is no indication that the ARP
was subject to peer review nor submitted to State Office of Historic Preservation, Native
American Heritage Commission, or affected Native American groups for review and
comment on the adequacy of the Plan. Some Native American individuals believe that there
are burials on the project site, however no burials were found. There is no discussion in the
ARP as to why no burials were found. Also, the focus of the ARP was to determine whether
any sites are eligible for listing on the California Register of Historic Resources or the
National Register of Historic Places. However, the focus should be to determine whether
there are intact cultural resources, including Native American burials, and if they are
present, what measures need to be taken to protect those resources in place, as opposed to
careful excavation, regardless of whether it meets CRHR or NRHP criteria.
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12. Changes to Exhibit 12 of the Staff Report, Dr. Jonna Engel’s Memo dated September 25,
2015 titled “ESHA and Wetland Determination for Banning Ranch, Orange County,
California (CDP 5-13-032)”.
Add to the Literature Cited Section of the memo in chronological order:
Glenn Lukos Associates. August 29, 2008. Jurisdictional Delineation for the Newport
Banning Ranch Property, City of Newport Beach and Unincorporated Orange
County, Orange County, California. Addressed to George L. Basye, Aera Energy
LLC & Michael Mohler, Brooks Street.
On Page 29 of the memo (Exhibit 12 to the staff report), delete Footnote #98 as shown in
strikethrough and replace with the following:
The maze of roads, oil wells, and other oil field development within the areas mapped as
ESHA on Banning Ranch will be mapped to distinguish these areas from the adjacent
ESHA; this just has not been done yet for the ESHA maps presented here.
The ESHA boundaries include the maze of roads, oil wells, and other oil field development
under current use. These areas are not part of the ESHA but for ease of mapping these
areas were not excluded from the ESHA boundary because once buffers are applied, these
areas are subsumed in the buffer and new development is not an allowable use in ESHA
buffers.
Revised Memorandum Figures in Exhibit 12 to the staff report:
1. Figure 8. “Areas on Banning Ranch that Commission Staff Estimated had been Mowed
Before the Informal Agreement to Stop Mowing in 2012.” Footnote #24 from the body of
the memo has been added and noted by an asterisk to the Figure 8 caption as follows:
“Commission staff analyzed a series of historical photographs to determine where the site
had previously been mowed. Staff reviewed photographs dating back to before the passage
of the Coastal Act for evidence of mowing (e.g. tractor lines, edges between cut and uncut
vegetation, etc.). If an area had not been recently mowed or had only been mowed on a
couple of occasions, or fewer, it was not included on the map of mowed areas.”
2. Figure 12. “1928 Photograph Depicting Mima Mounds on the SouthernPortion of
Banning Ranch. Photo Source: www.historicaerials.com”. The title has been changed to
“1938 Photograph from Dudek Depicting Mima Mounds on Banning Ranch”, the 1938
photo depicting all of Banning Ranch has been substituted for the 1928 photo depicting just
the southern portion of Banning Ranch, and the bottom two photographs depicting
examples of mima mounds were deleted because they were examples of mima mounds and
not photographs of the Banning Ranch site.
3. Figure 33. “Coastal California Gnatcatcher Environmentally Sensitive Habitat (ESHA)
on Banning Ranch Defined by the Boundary of Compiled Breeding Territories Spanning
1992 to 2015”. The ESHA boundary depicted on Figure 33 inadvertently excluded the
coastal California gnatcatcher breeding season use territories surveyed in 2015. The
gnatcatcher ESHA boundary on the figure has been revised to include the 2015 breeding
season use territiory boundaries. In addition, a concern has been raised that the
gnatcatcher ESHA boundary includes the maze of roads, oil wells, and other oil field
development under current use. These areas are not part of the ESHA but for ease of
mapping these areas were not excluded from the ESHA boundary because once buffers are
applied, these areas are subsumed in the buffer and new development is not an allowable
use in buffers. An asterisk that reads the following has been added to the Figure 33
8

caption: “The gnatcatcher ESHA boundary includes the maze of roads, oil wells, and other
oil field development under current use. These areas are not part of the ESHA but for ease
of mapping these areas were not excluded from the ESHA boundary because once buffers
are applied, these areas are subsumed in the buffer and new development is not an
allowable use in buffers.”
4. Figure 49. “Lowland Wetlands on Banning Ranch”. The lowland wetlands depicted in
this figure are solely based on the wetland vegetation mapped by Dudek. In order to more
accurately depicted the lowland wetland boundaries we have revised the figure based on
the wetland data depicted in Exhibit 3d from the 2008 Glen Lukos Associates
“Jurisdictional Delineation for the Newport Banning Ranch Property, City of Newport
Beach and Unincorporated Orange County, Orange County, California” which is based on
wetland delineations that included surveys of hydric soils, hydrology, and hydric vegetation
and boundary determinations for ACOE, CDFW, and CCC wetlands.
5. Figure 50. “Banning Ranch ESHA and Wetland Boundaries.” The gnatcatcher ESHA
boundary on the figure has been revised to include the 2015 breeding season use territory
boundaries. In addition, the following asterisk has been added to the Figure 50 caption,“
The ESHA boundaries include the maze of roads, oil wells, and other oil field development
under current use. These areas are not part of the ESHA but for ease of mapping these
areas were not excluded from the ESHA boundary because once buffers are applied, these
areas are subsumed in the buffer and new development is not an allowable use in buffers”.
Therefore the following figures in the memo in Exhibit 12 have been updated and are attached to
this addendum:






Figure 8 of the ESHA memo.
Figure 12 of the ESHA memo.
Figure 33 of the ESHA memo.
Figure 49 of the ESHA memo.
Figure 50 of the ESHA memo.

REVISED EXHIBIT:
1. Exhibit 20 (Same as Revised Figure 50 of the ESHA memo)
NEW EXHIBITS:
 Exhibit 22 – Status/Incomplete Letters Sent to the Applicant between March 2013 and April
2015 [ONLINE VERSION ONLY]
 Exhibit 23 - CCC Staff Comments on the CEQA Notice of Preparation and Draft EIR letters
 Exhibit 24 - New Exhibit titled Impacts to ESHA-Wetlands from Development Grading Plan
 Exhibit 25 - New Exhibits titled ESHA-Wetland Impacts, by Development Area, with
Remainder (Outside 100 ft. buffers) Depicted
 Exhibit 26 – Exhibit from Applicant’s Submittal Depicting 4 legal parcels
 Exhibit 27 - Compilation map of sensitive resources titled “Newport Banning Ranch
sensitive vegetation, vernal pools, and seasonal wetlands, and special status wildlife
compilation” distributed before the Commission field trip to the NBR site during the June
2014 hearing
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B. CORRESPONDENCE RECEIVED
Commission staff received 105 letters in opposition to the project, 1 petition requesting denial,
and 45 letters in support of the project (attached-online version only).
Some letters in support of the project support the site as offering accessible open space, as
opposed to supporting the actual development proposal. The Commission denying the project
does not preclude the possibility of the site as open space in the future.

C. STAFF RESPONSE TO APPLICANT’S ‘CORRECTIONS TO
PROJECT DESCRIPTION’ DATED 10/5/2015
Commission staff received the following ‘corrections’ to the project description from the
applicant on 10/5/2015:
Project Description corrections are provided below with deleted text shown in strikeout and added text
shown with underline:
Abandon oil operations; clean and remediate soil; and construct a housing and mixed-use
development including: Subdivision of the 401 acre site into 159 161 residential lots; one commercial
lot; two mixed use/residential lots; two resort lots; 20 16 open space lots; 10 11 park lots; and 13 public
street lots. Grading includes 3,544 1,808 million cu. yds.; Residential and Commercial development on
approximately 94 acres, including approx. 17 acres of roads, 72 70 acres of residential with 1,375
1,175 residential units; 75,000 sq.ft. of commercial use, 4 3 acres of retail, 6 4 acres of resort with a 75
room hotel and 8-10 20 bed hostel; 30 25 acres of parks and public trails and 261 265 acres of Natural
Open Space Preserve with a Habitat Conservation and Conceptual Mitigation Plan (HCCMP) including
30 acres of a third party mitigation bank; Oil operations on 16.5 acres.
Commission staff would not characterize these changes as ‘corrections’, but instead are changes
to the applicant’s project that have not been submitted or reviewed by Commission staff. The
project description used on the first page of the staff report, and elsewhere in the body of the
report, comes from a project description submitted by the applicant on September 11, 2015, and
from plans submitted on August 28, 2015, which included a tentative tract map and grading
plans. For example, the project description submitted on 9/11/2015 indicates 1375 residential
units are proposed, consistent with all prior project descriptions; in this case the applicant
indicates they are proposing to change that quantity to 1175 residential units. Similarly, their
9/11/15 project description states the commercial development would occupy 4 acres and resort
hotel would occupy 6 acres; the new project description states that these figures have been
revised to 3 and 4 acres, respectively. Furthermore, the change to the grading shown above is
not accurate; the 3.544 million cubic yards is accurate based on the Commission’s typical
approach to quantifying grading, which adds the cut and fill quantities to give a clearer indication
of the actual amount of soil movement occurring. In this case, using the figures provided on the
applicant’s grading plan submitted on 8/28/2015, the amount of proposed cut, 1.808 million
cubic yards, is added to the amount of fill, 1.736 million cubic yards, which equals 3.544 million
cubic yards of grading.
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D. STAFF RESPONSE TO APPLICANT’S LETTER DATED
10/2/2015
Staff recommends the incorporation of the following staff response to the applicant’s letter dated
October 2, 2015, into the staff report and findings dated 9/25/2015:
Beginning on Pg.3 of the letter and in Attachment B to the letter the applicant outlines a ‘conflict
resolution argument. Following is staff’s response to that suggestion:
Applicant’s Conflict Resolution Contention
The applicant claims that the proposed project should be approved by using the Commission’s
conflict resolution process provided by sections 30007.5 and 30200(b). The applicant argues that
while the proposed project is “potentially inconsistent” with wetland and ESHA policies, denial
of the project would result in an action that is inconsistent with Chapter 3 policies related to
public access and recreation, oil-spill protection, scenic resources, marine resources and water
quality. Contrary to the applicant’s suggestion, the proposed project does not present a conflict
between Chapter 3 policies of the Coastal Act within the meaning of these sections.
Statutory Framework
The Legislature anticipated that the Coastal Commission would occasionally be required
to resolve conflicts between the various policies of Chapter 3 of the Coastal Act in its
implementation of the law. It provided for this situation in two sections of the Act.
Section 30200 (b) provides:
Where the commission or any local government in implementing the provisions of this
division identifies a conflict between the policies of this chapter, Section 30007.5 shall be
utilized to resolve the conflict and the resolution of such conflicts shall be supported by
appropriate findings setting forth the basis for the resolution of identified policy conflicts.
Section 30007.5 provides:
The Legislature further finds and recognizes that conflicts may occur between one or
more policies of the division. The Legislature therefore declares that in carrying out the
provisions of this division such conflicts be resolved in a manner which on balance is the
most protective of significant coastal resources. In this context, the Legislature declares
that broader policies which, for example, serve to concentrate development in close
proximity to urban and employment centers may be more protective, overall, than
specific wildlife habitat and other similar resource policies.
Occasionally, applicants propose development projects where any action the Commission might
take would conflict with one or more policies of Chapter 3 of the Coastal Act. When the
Commission identifies a project that generates such a conflict, the Commission must resolve the
conflict “in a manner which on the balance is most protective of significant coastal resources
(Coastal Act Section 30007.5 and 30200(b)). Conflict resolution allows the Commission to
approve proposals despite conflicting with one or more Chapter 3 policies where other Chapter 3
policies mandate approval and where approval would, on balance, be most protective of
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significant coastal resources. Thus, the first step is to identify a conflict between one or more
policies of the Coastal Act. The fact that a proposal is consistent with one policy of Chapter 3
and inconsistent with another policy does not necessarily indicate a conflict. Rather, the
Commission must find that to deny the proposal based on the inconsistency with one policy will
result in coastal zone effects that are inconsistent with another policy. The second step requires
the Commission to apply the policy which, on balance, is most protective of significant coastal
resources.
For the Commission to use the balancing approach to conflict resolution, it must establish that a
project presents a conflict between two statutory directives contained in the Coastal Act. In
doing so, the Commission must find that, although approval of a project would be inconsistent
with a Chapter 3 policy, the denial of the project based on that inconsistency would result in
coastal zone effects that are inconsistent with some other Chapter 3 policy. In most cases, denial
of a proposal will not lead to any coastal zone effects at all. Instead, it will simply maintain the
status quo.
In addition, if a project is inconsistent with at least one Chapter 3 policy, and the essence of that
project does not result in the cessation of ongoing degradation of the resource the Commission is
charged with enhancing, the project cannot “create a conflict” by adding on an essentially
independent component that does not remedy ongoing resource degradation or enhance some
resource. The benefits of a project must be inherent in the essential nature of the project. If the
rule were to be otherwise, project proponents could regularly “create conflicts” and then demand
balancing of harms and benefits simply by offering unrelated “carrots” in association with
otherwise unapprovable projects. The balancing provisions of the Coastal Act could not have
been intended to foster such an artificial and manipulative process. The balancing provisions
were not designed as an invitation to enter into a bartering game in which project proponents
offer amenities in exchange for approval of their projects.
Finally, a project does not present a conflict among Chapter 3 policies if there is at least one
feasible alternative that would accomplish the essential purpose of the project without violating
any Chapter 3 policy. Thus, an alternatives analysis is a condition precedent to invocation of the
balancing approach. If there are alternatives available that are consistent with all the relevant
Chapter 3 policies, then the proposed project does not create a true conflict among Chapter 3
policies.
Analysis- Conflict Resolution is Not Warranted
In this case, there is no conflict between policies of the Coastal Act if the Commission denies the
proposed project. The denial of the project will not result in coastal zone effects that are
inconsistent with Chapter 3 policies, while approval of the project would be inconsistent with
several Chapter 3 policies, including sections 30233 and 30240.
Many of the Chapter 3 policies that the applicant contends mandate approval of the project do
not apply to the project. Other policies require that approved development meet certain criteria,
but those criteria could be met in a variety of different ways, not solely through approval of the
project as proposed by the applicant. In addition, the applicant has failed to demonstrate that the
adverse impacts of the project cannot be avoided or minimized in ways that are consistent with
the Coastal Act. But most fundamentally, the applicant does not identify any Coastal Act policy
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that requires approval of the core residential and commercial components of the project in the
configuration and at the intensity that the applicant proposes.
The Applicant cites numerous Chapter 3 policies in support of utilizing conflict resolution to
approve the project, but many simply do not apply. Section 30211 concerns existing rights of
public access to the sea. The applicant does not explain how denial of the project would interfere
with any existing rights of access to the sea. Section 30212.5 requires distribution of public
facilities to avoid overcrowding. The applicant does not explain how denial thwarts this policy.
Section 30220 requires protecting coastal areas suited for water-oriented recreation, but Banning
Ranch is not an area suited for water-oriented recreation. Section 30232 requires that the
development or transportation of petroleum products shall protect against spillage. The proposed
development does not include the development or transportation of petroleum products. Section
30260 addresses new or expanded coastal-dependent industrial facilities. This project does not
involve any such facilities. Finally, section 30262 addresses when oil and gas development shall
be permitted. The applicant is not proposing oil and gas development.
The applicant does cite some policies that do apply to the proposed development, but at most
indicates that some elements of the project may be consistent with those requirements. It does
not establish that Chapter 3 policies require approval of those elements exactly as the applicant
proposes.
For example, section 30210 requires that maximum access and recreation be provided, consistent
with the need to protect natural resource areas from overuse. The applicant does propose public
access and recreation amenities, but section 30210 does not mandate approval of all public
access and recreation amenities regardless of impacts on natural resources that the Coastal Act
requires to be protected. Section 30212 requires new development to provide public access from
the nearest public roadway to the shoreline and along the coast except where it is inconsistent
with the protection of fragile coastal resources, like ESHA and wetlands. Thus, since the new
development has significant adverse impacts on ESHA and wetlands, denial of the project would
be consistent with section 30212 since the project would not protect these fragile coastal
resources. Contrary to the applicant’s claim, the denial of the project will not result in an action
that is inconsistent with section 30213. Denial of the project would not result in the lack of
protection of lower cost visitor or recreational facilities because none currently exist on the site.
Denial of the project would also not result in the Commission’s discouragement of lower cost
visitor and recreational facilities because the Commission encourages the applicant to consider
alternative sites to provide such facilities that would be consistent with other resource protection
policies. Finally, denial of the project is consistent with section 30213 because the applicant’s
proposed provision of lower cost visitor and recreational facilities is not feasible due to the siting
constraints from existing coastal resources including ESHA and wetlands and does not in any
way preclude the applicant’s provision of lower cost recreation facilities as part of a revised
project that is consistent with relevant coastal resource policies. Finally, denial is consistent with
30252 because denial of the project wouldn't result in the kinds of impacts on public access that
30252 is intended to address. In sum, denial of the proposed project does not preclude provision
of public access and recreation as components of a revised project that is consistent with all
relevant Coastal Act requirements.
Sections 30230 and 30231 do require the protection of marine resources and water quality, but
the applicant does not establish that current conditions on the site pose a significant threat to
marine resources or water quality. The applicant points to the various features of the proposed
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development that would ensure that the project does not adversely affect water quality and
marine resources, but those or similar features would be required in any substantial
redevelopment of the site.
Section 30251 does require the scenic and visual qualities of coastal areas to be considered and
protected. The removal of visible structures related to oil activities can advance this policy. The
applicant, however, has not established that large-scale disruption of ESHA and wetlands is
necessary in order to accomplish this objective.
More generally, the applicant has not demonstrated that the large-scale remediation activities that
are associated with many of the project’s impacts to ESHA and wetlands are the minimum
necessary to avoid degradation of ecological resources or threats to public health. The applicant
has refused to do detailed, on-the-ground surveys of exactly where contamination may be present
and what kind of remediation would be necessary to address the contamination that is actually
present. That information is necessary to assess whether that magnitude of the remediation that
the applicant proposes might be appropriate.
Finally, and most importantly, the proposed residential and commercial development of the site
determine most of the impacts of the development. The applicant does not identify any Chapter
3 policies that require approval of the residential and general commercial development. More
generally, the applicant argues that the Commission must approve a project with the amount of
residential and commercial development that the applicant proposes in order to generate
sufficient revenue to pay for site remediation and the various amenities the project would
provide. The applicant, however, has voluntarily assumed responsibility for the abandonment
and remediation of oil and gas development outside the remainder areas on the site. Normally,
the companies that carried out the oil and gas development would be responsible for cleaning up
the aftermath. Here, the applicant is seeking to have the proposed real estate development pay
for those costs. That voluntary decision by the applicant does not warrant approving avoidable
impacts to ESHA and wetlands.
Feasible Alternatives Exist that Would Preclude Conflict Resolution
When alternatives exist that would ensure consistency with all relevant policies of the Coastal
Act, then conflict resolution does not apply. The applicant claims, in large part, that staff’s
suggested alternatives are infeasible because the proposed project will fund the $30 million
abandonment and remediation efforts. What the applicant fails to mention, however, is that the
$30 million cost of abandonment and remediation is directly tied to the applicant’s proposed
development, not the cost of remediation for a much smaller project that would be consistent
with all relevant Coastal Act policies. In addition, the companies that carry out oil and gas
development are normally responsible for remediation costs. Here, the applicant voluntarily
assumed those costs. Thus, the applicant has not established that alternatives that avoid impacts
to ESHA and wetlands are infeasible.
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Quotes from the Applicant’s Letter, pgs. 18-23:
Top of Page 18 :There is an agency and public expectation that the abandonment, removal
and cleanup of Industrial Sites in Orange County actually physically remove all materials
and pollution associated with that Industrial activity from the surface so that the landowners
and/or the public may then be able to decide how best to use the property. It would be false
to imply that in this case suddenly those agencies and the public would be OK with leaving
remnants or environmental pollution impacts of the industrial activity solely for the purpose
of providing a larger hurdle for a specific follow-up development that some parties do not
agree with.
Top of Page 19: It is false to imply that at the cessation of an industrial activity, such as oil
operations, that the operator may just walk away and leave materials, equipment and
pollution caused by that activity. The state, local agencies, and the public expect industrial
sites to remove all materials, equipment and any associated pollution before just walking
away. This staff characterization would never be accepted otherwise and is solely intended to
create a false hurdle for any follow-up land uses that the staff personally disagrees with.
STAFF RESPONSE: In several sections between pages 18 and 23 of its October 2, 2015, letter
in response to the staff report and recommendation, NBR mischaracterizes the report’s analysis
and discussion of the proposed abandonment and remediation elements of the project and alleges
that Commission staff is implying that complete clean-up of pollutants and oilfield infrastructure
is not necessary. In fact, Commission staff recognizes that such clean-up efforts are not only
necessary, they are required by law. As discussed in the staff report, the Commission has a long
history of working with its partner agencies to ensure that oilfield clean-up activities are carried
out completely and consistent with applicable standards. Further, the Commission also has a
long history of working to ensure that such activities, when proposed for areas that support
sensitive resources, are designed and conducted in a manner that is the least environmentally
damaging. Despite the additional information provided in NBR’s response letter, Commission
staff remains unconvinced that NBR’s abandonment and remediation proposals are appropriately
responsive to and protective of, the sensitive resources on the site. It is important to note that in
addition to the proposed activities described in NBR’s abandonment plans and remediation
plans, there are many other ways that the oilfield clean-up work could be accomplished, some of
which would likely result in significantly fewer adverse impacts to sensitive coastal resources.
Quotes from Applicant’s Letter, pgs. 23-24:
1. The alleged historic occurrence of mima mounds on the southern portion of the NBR site
does not coincide with the seasonal features on the site purported to be vernal pools;
2. The alleged historic occurrence of mima mounds on the southern portion of the NBR site is
not material when considering the current status of seasonal features, as any mima mounds
that may have occurred on the property would have been removed prior to potential
regulation under the Coastal Act;
3. All of the existing seasonal features, with the possible exception of Seasonal Feature A,
are the product of activities associated with the current oil operations, past grading and/or
site manipulation;
4. The presence of the versatile fairy shrimp (Branchinecta lindahli) is not a reliable
indicator of the presence of vernal pool habitat; rather as the common name indicates, this
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species can tolerate a broad range of ecological conditions and occurs more often in nonvernal pool areas than in vernal pools.
STAFF RESPONSE: Documenting the historic presence of mima mounds on the site
demonstrates that the physical conditions necessary to support vernal pools are present and the
existing seasonal wetlands and vernal pool features represent a continuation of historical
conditions, despite the human activities that have modified the site’s micro-topography over the
years. The current site conditions reflect human-related alteration of historical conditions, not the
creation of wetland conditions by human actions.For these reasons, whether or not a given
seasonal pond may be traced back to a given mima-mound photographed on the site a century
ago is not relevant to the determination of ESHA. The relevant questions are whether the ponded
area exists, whether it is a wetland as defined by the Coastal Act and the Commission’s
Regulations, and whether the resource values associated with that ponded area satisfy the ESHA
criteria given in Section 30107.5 of the Coastal Act.
The 1938 aerial photograph of the site does depict mima mounds scattered across the site and
definitively shows the presence of VP1 and W (Ticonderoga Pond) at that time, which precedes
the construction of a baseball field and the CalTrans work that the applicant suggests led to these
features.
The presence of fairy shrimp of any species is considered an indicator of wetland hydrology, as
water must pond long enough for the shrimp to complete their life-cycle, and although the
common fairy shrimp, Brachinecta lindahlii, occurs in other seasonal ponds, it is the most
common and characteristic fairy shrimp of southern California vernal pools. The Commission
considers any vernal pool indicator species, whether it be animal or plant, to be indicative of a
wetland that is also a vernal pool. However, in the context of the Coastal Act, whether a wetland
is also a vernal pool in the strict sense is something of a red herring, because all wetlands are
protected under Section 30233 of the Coastal Act and in many past actions the Commission has
provided a 100-foot buffer regardless of their status as a vernal pool. All 39 pools identified as
vernal pools are also Coastal Act wetlands.
Quote from the Applicant’s Letter, Page 28:
In summary, many of the disturbed areas onsite occupied by California brittle bush scrub
should not be considered ESHA due to 1) abundance of non-native invasive plant species; 2)
evidence of anthropogenic disturbance; 3) typically monoculture or low diversity in nature;
and, 4) absence of a sensitive or special status species.
STAFF RESPONSE: Plant communities across the entire property exhibit varying levels of
human disturbance, yet continue to support a wide range of native plant and wildlife species.
Almost all habitats in the coastal zone are invaded to one degree or another by invasive plants
and animals and therefore the threshold for determining that a rare plant community is not ESHA
based on the level of non-native invasion is made on a case by case basis and tends to be quite
high. The native plant communities were determined to be ESHA based on whether they met the
MCV2 membership rules. In past actions, the Commission has recognized degraded rare plant
communities as ESHA (e.g degraded needlegrass 4-04-085 Comstock Homes), unless they were
so degraded that they no longer met the definition of the community.
The site has been adversely impacted/disturbed by humans for decades.The Commission issued
Consent Cease and Desist No. CCC-15-CD-01 and Consent Restoration Order No. CCC-15-RO16

01 in 2015 to address drilling and operation of new wells; removal of major vegetation, in part
through the mowing of extensive portions of the site; grading; installation of pads and wells;
construction of structures, roads and pipelines; placement of solid material; discharge or disposal
of dredged material or liquid waste; removing, mining, or extraction of material; and change in
intensity of use of the land that had occurred across large areas of the project site. NBR agreed
informally to stop mowing in 2012 and the scrub vegetation on the site has rebounded and
expanded remarkably (see Dudek’s revised 2015 vegetation map).
Degraded or not, the California brittle bush is relied upon by the federally threatened coastal
California gnatcatcher and the ESHA determination was based on the best estimate of
gnatcatcher use areas during the nesting season. Larger areas of habitat are utilized during the
non-breeding season, but these areas were not mapped as ESHA based on their ecosystem
services to gnatcatchers.
Thus, it is very likely that gnatcatchers use even wider areas of the California brittle bush and
other native scrub than has been documented. For all of these reasons, it is the Commission’s
determination that the applicant’s disturbance of California brittle brush scrub on the site has not
reduced habitat characteristics or the ecological value of that scrub to such a degree that it no
longer satisfies the criteria for ESHA provided in Section 30107.5 of the Coastal Act.
Quote from Applicant’s Letter, Page 28:
The notion that coast prickly pear (Opuntia littoralis) and coast cholla (Cylindropuntia
prolifera) was arbitrarily placed into the disturbed category while ice plant was mapped at a
finer scale is a misunderstanding of the overall goals of the project. Ice plant is a target
invasive non-native plant species that will be eradicated during project development. In
areas of ice plant located outside of the project footprint, the plan is to remove the ice plant
and re-establish healthy native scrub communities, including, but not limited to Coastal
Prickly Pear Scrub. As is evident in areas of NBR that contain ice plant, shrubs and cacti are
often overcome by the ice plants aggressive nature. The dense mat coverage of ice plant
suppresses native plant growth and establishment. Identifying all areas of ice plant for their
later removal and replacement with native coastal sage and cactus scrub is critical to the
long-term ecology of NBR.
STAFF RESPONSE: The overall goal of mapping plant communities is to evaluate the existing
conditions. For purposes of evaluating the existing conditions it is important to document the
extent of small patches of cactus. For example, when potential cactus wren habitat was mapped
in the Nature Reserve of Orange County individual cactus plants were mapped:
“In addition to recording the spatial location of all mature cactus scrub, we identified the
location on field maps of all significant individual prickly pear and cholla plants, termed
"satellites", and the extent of scrub containing cactus stands not yet mature enough to support
cactus wrens, termed "proto-cactus scrub”. Mitrovich &Hamilton. 2006.
This is the current standard for mapping potential cactus wren and gnatcatcher habitat, not
an “arbitrary” requirement or “misunderstanding of the overall goals of the project.
Quote from the Applicant’s Letter, Page 29:
The purple needle grass grassland (PNGG) alliance is identified by the CFDW Natural
Communities List (September 2010) and the MCV2 (Sawyer et. al. 2009) as a G4/S3? rank.
17

The “?” indicating more information is required for the California (i.e., state) Rank.
Although purple needle grass is plentiful in many areas of the site, areas classified as PNGG
suffer from an abundance of invasive non-native plant species and extremely low plant
diversity; therefore, the on-site PNGG does not demonstrate a high quality vegetation
community worthy of an ESHA determination in areas where sensitive or special-status
wildlife species are absent.
STAFF RESPONSE: The staff report did not identify all of the site’s grasslands as ESHA, only
those that include sufficient density of purple needle grass to meet the MCV2 membership rules
for purple needle grass grassland. Furthermore, burrowing owls and many species of raptors
have been observed perching and foraging throughout the sites native and non-native grasslands
demonstrating the value to several rare species.
Quote from Page 30:
In summary, PNGG should not be considered ESHA due to the following reasons: 1) plant
diversity is extremely low; 2) non-native invasive plants dominant; and, 3) abundance of
similar wildlife habitat at Newport Banning Ranch. Additionally, maintenance activities (i.e.,
mowing) may have been beneficial to the preservation of PNGG over the decades, however,
historic agricultural uses and oil exploration likely affected the diversity that used to be
typical of this vegetation community.
STAFF RESPONSE: These arguments do not disqualify classification of the purple needlegrass
grassland as ESHA; as stated above, in past actions, the Commission has recognized degraded
rare plant communities as ESHA. However, these arguments are also based on very limited data.
The surveys that were conducted in purple needlegrass grasslands fail to fully characterize the
dynamic nature of grassland vegetation, and base conclusions about diversity and composition of
this grassland on two years where surveys were conducted late in the growing season. Although
purple needlegrass, Stipa pulchra, is a native perennial grass, within the California florisitic
province it now generally occurs in mixed coastal grasslands, which are dominated by annual
grasses and forbs. The composition and diversity of annual grasslands in California are highly
dynamic from year to year, and the variation is largely attributable to climatic variation in the
timing and amount of precipitation, and in temperature variability. Although purple needlegrass,
Stipa pulchra, is a perennial grass, other grasses identified as also present within these grasslands
are annual grasses. These grasslands, similar to most coastal grasslands within the California
florisitic province, are dominated by annual grasses and forbs. In a seminal grassland paper by
M.D. Pitt and H.F. Heady, in which they investigated changes in annual grassland properties
over a period of 18 years, they state:
“Weather patterns play a very significant role in annual grasslands, both within and between
years. Wide fluctuations in standing crop and relative botanical composition from one year
to the next are the direct result of both temperature and precipitation patterns”
Throughout this paper, and several previous papers written by these and other authors, they stress
that high variability of annual grassland properties is the norm:
“Gross vegetational characteristics such as standing crop and cover varied tremendously
throughout the watershed study. Standing crop fluctuated from 106 to 562 g.m-2, and cover
ranged from a low of 8.3% to a high of 67.7%. The apparent upward trends in both standing
crop and cover likely reflect poor and excellent growing conditions at the beginning and end
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of the study. Annual vegetation throughout the Hopland Field Station displayed similar
trends, even in areas of different elevations, soil types, and experimental regimes.”
This dynamism in the presence and relative cover of species in annual grasslands is based on a
long-lived seedbank in annual grasslands, in which not all species germinate and/ or survive
every year, based primarily on climatic conditions.
In addition to high variability, in dry and very dry years such as 2012 and 2015, many of the
species have already died by the time that species level surveys were conducted by Dudek. The
life cycle strategy of annual plants relies on the ability to produce abundant seed when soil
moisture is limiting Therefore, with the onset of summer drought occurring early in both years,
it is entirely consistent with expectations that plant diversity was found to be low. Regarding the
survey conducted in late April 2015 during the four year drought, many annual plants may have
senesced by this time period, and even perennial vegetation would be expected to be poorly
represented.

E. EX PARTE COMMUNICATIONS
Since the staff report was published Commission staff received 12 Ex Parte Communications in
time to be added to this addendum.
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September 29, 2015
Amber Dobson
California Coastal Commission
South Coast District
200 Oceangate, 10th Floor
Long Beach, CA 90802
Regarding:

Newport Banning Ranch, Section 30319 Disclosure

Dear Ms. Dobson:
This office represents the Newport Banning Ranch LLC in connection with the above referenced application
for the proposed Newport Banning Ranch located in Newport Beach, CA. The purpose of this letter is to
advise you that, pursuant to Public Resources Code Section 30319, the following persons may, for
compensation, communicate with Coastal Commissioners and/or Commission staff members on behalf of the
property owners:
George Basye
Newport Banning Ranch LLC
3030 Saturn Street, Suite 101
Brea, CA 92821
Tel: (714) 577-9146
glbasye@aeraenergy.com
Mike Mohler
Newport Banning Ranch LLC
1300 Quail Street, Suite 100
Newport Beach, CA 92660
Tel: (949) 833-0222
Fax: (949) 833-1960
mohler@brooks-street.com
Chris Yelich
Newport Banning Ranch LLC
1300 Quail Street, Suite 100
Newport Beach, CA 92660
Tel: (949) 833-0222
Fax: (949) 833-1960
mohler@brooks-street.com

Andrew Holstein
Newport Banning Ranch LLC
1300 Quail Street, Suite 100
Newport Beach, CA 92660
Tel: (949) 833-0222
Fax: (949) 833-1960
holstein@brooks-street.com
April Winecki
773 Calabria Drive
Santa Barbara, CA 93105
Tel: (805) 451-9055
April@wineckiconsulting.com
Susan Hori, Esq.
Manatt, Phelps & Phillips, LLC
695 Town Center Drive 14th Floor
Costa Mesa, CA 92626
Tel: (714) 371-2500
Fax: (714) 371-2550
shori@manatt.com
David B. Neish
D.B. Neish, Inc
101 Columbia, Suite 185
Aliso Viejo, CA 92656
Tel: (949) 600-8295
Fax: (949) 600-8296
Dbneish@dbplanning.com
David J. Neish
D.B. Neish, Inc
101 Columbia, Suite 185
Aliso Viejo, CA 92656
Tel: (949) 600-8295
Fax: (949) 600-8296
Djneish@dbplanning.com
Jared Ficker
California Strategies
980 9th Street, Suite 2000
Sacramento, CA 95814
Tel: (916) 266-4575
Fax: (916) 266-4580
jficker@calstrat.com
Mike Reilly
11305 Vellutini Road
Forestville, CA 95436
Tel: (707) 887-7259
mireilly@aol.com
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John Olivier
Fuscoe Engineering
16795 Von Karman Avenue
Irvine, CA 92606
Tel: (949) 474-1960
Fax: (949) 474-5315
jolivier@fuscoe.com
Ian Adam
Fuscoe Engineering
16795 Von Karman Avenue
Irvine, CA 92606
Tel: (949) 474-1960
Fax: (949) 474-5315
jolivier@fuscoe.com
Marice White
MConsensus
8 Corporate Plaza, Suite 130
Irvine, CA 92606
Tel: (949) 433-4261
marice@mconsensus.com
Steven H. Kaufmann
Richards, Watson & Gershon
355 S. Grand Avenue, 40th Floor
Los Angeles, CA 90071-3101
Tel: (213) 626-8484
Fax: (213) 626-0078
skaufmann@rwglaw.com

Should you have any questions about the foregoing, please do not hesitate to contact me
Thank You,

Michael Mohler
Newport Banning Ranch
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Figure 8-Revised. Areas on Banning Ranch that Commission Staff Estimated
had been Mowed Before the Informal Agreement to Stop Mowing in 2012.*
*Commission staff analyzed a series of historical photographs to determine where the site had
previously been mowed. Staff reviewed photographs dating back to before the passage of the Coastal
Act for evidence of mowing (e.g. tractor lines, edges between cut and uncut vegetation, etc.). If an area
had not been recently mowed or had only been mowed on a couple of occasions, or fewer, it was not
included on the map of mowed areas.
Technical Services Division - GIS Unit

For Illustrative Purposes Only. Source: Dudek, CCC.
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Figure 12-Revised. 1938 Photograph from Dudek Depicting Mima Mounds
on Banning Ranch.
5-13-032
Exhibit 12, Figure 12 (Revised)

Technical Services Division - GIS Unit

For Illustrative Purposes Only. Source: www.historicaerials.com.
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Banning Ranch
Coastal California Gnatcatcher
ESHA Compilation
Project Boundary
Coastal California
Gnatcatcher Habitat

18th Street

16th Street

Source: Esri, DigitalGlobe, GeoEye, Earthstar Geographics, CNES/Airbus DS,
USDA, USGS, AEX, Getmapping, Aerogrid, IGN, IGP, swisstopo, and the GIS
User Community

Figure 33, Revised to include 2015 Gnatcatcher Survey Data. Coastal California
Gnatcatcher Environmentally Sensitive Habitat (ESHA) on Banning Ranch Defined
by the Boundary of Compiled Breeding Territories Spanning 1992 to 2015.*
*The gnatcatcher ESHA boundary includes the maze of roads, oil wells, and other oil field development
under current use. These areas are not part of the ESHA but for ease of mapping these areas were not
excluded from the ESHA boundary because once buffers are applied, these areas are subsumed in the
buffer and new development is not an allowable use in buffers.
5-13-032

Technical Services Division - GIS Unit

For Illustrative Purposes Only. Source: LSA, PCR, BonTerra, Dudek, ESRI.Exhibit

12, Figure 33 (Revised)
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Banning Ranch
Lowland Wetlands
ESHA Compilation
Project Boundary
Lowland Wetlands

18th Street

17th Street

16th Street

Source: Esri, DigitalGlobe, GeoEye, Earthstar Geographics, CNES/Airbus DS,
USDA, USGS, AEX, Getmapping, Aerogrid, IGN, IGP, swisstopo, and the GIS
User Community

Technical Services Division - GIS Unit

Figure 49 -Revised. Lowland Wetlands on Banning Ranch.
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Exhibit 12, Figure 49 (Revised)
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ESHA Compilation
Project Boundary
CBBS Coastal Sage Scrub
Southern Coastal Bluff Scrub Maritime Succulent Scrub
Purple Needle Grass Grassland

18th Street

Riparian Habitat
Vernal Pools
Coastal California
Gnatcatcher Habitat
Burrowing Owl
Winter Burrowing Territory
Lowland Wetlands

17th Street

16th Street

Source: Esri, DigitalGlobe, GeoEye, Earthstar Geographics, CNES/Airbus DS,
USDA, USGS, AEX, Getmapping, Aerogrid, IGN, IGP, swisstopo, and the GIS
User Community

Figure 50 - Revised. Banning Ranch ESHA and Wetland Boundaries.*
*The ESHA boundaries include the maze of roads, oil wells, and other oil field development under current
use. These areas are not part of the ESHA but for ease of mapping these areas were not excluded from
the ESHA boundary because once buffers are applied, these areas are subsumed in the buffer and new
5-13-032
development is not an allowable use in buffers.

Technical Services Division - GIS Unit

For Illustrative Purposes Only. Source: DudekI, ESRI.
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EXHIBIT 22
CCC STAFF STATUS
LETTERS/NOTICES
OF INCOMPLETE
APPLICATION
Copies Provided in
On-Line Edition Only

STATE OF CALIFORNIA- NATURAL RESOURCES AGENCY

EDMUND G. BROWN, JR., GOVERNOR

CALIFORNIA COASTAL COMMISSION
Soutn Coast Area Office
200 Oooangate, Suite 1000
Long Beacn, CA 90802-4302
(562) 590-5071

3/112013
Ms. April Winecki
Dudek
621 Chapala Street
Santa Barbara, CA 93101
Re:

NOTICE OF INCOMPLETE APPLICATION
Application No.S-13-032
S1te Address: Nev;port Banning Ranch Site
5100 Block of West Coast Highway, Newport Beach, Orange County.

Dear Ms. Winecki:
On February 1", 2013, our office received the subject coastal development permit application. The
proposed project includes grading, lot splits, clearance of major vegetation, bluff stabilization, fill of
wetlands, construction of 1,375 residential units, 75,000 square feet of commercial space, 75 unit
resort inn, and 52 acres of parks. We have reviewed all of the materials you have submitted and
have concluded that additional information needs to be submitted in order to complete your
application and schedule it for a public hearing. Please accept this letter as notification that your
application is incomplete and that a range of issue areas need to be addressed, as described herein.
Section 13053.5 of the Commission's regulations requires that a permit application shall contain, at
a minimum, "an adequate description ... of the proposed development, project site and vicinity
sufficient to determine whether the project complies with all relevant policies of the Coastal Act.
The submitted permit application fails to meet this standard, and does not provide an adequate
description sufficient to determine whether or not the project complies with all relevant Coastal Aet
policies. The submitted CDP application relies heavily on conceptual land uses, draft project plans,
including footprints, conceptual plans for certain types of structures, and various other draft plans
for public amenities and habitat restoration. The coastal development permit process is not suited to
the type of' conceptual' approval that is being sought in the proposed application because only in a
planning context can the Commission fully evaluate whether development of this scale can comply
with Coastal Act policies. Given the scope and complexity of the proposed project, Commission
staff has in the past and continues to recommend that the project be considered in the context of.a
Local Coastal Program review, submitted by the City. This would allow for consideration of
significant threshold issues at the planning level, such as the kind, location and intensity of
development that would be appropriate for the site given the policies established under the Coastal
Act and the constrirints present on the site (e.g. biological resources, geologic hazards, archeological
resources etc.).
Further, evaluating a project of this scale in a pure CDP context would be inconsistent with section
30604(a) because it >viii prejudice the local government from preparing a local coastal program that
is in conformity with Chapter 3. This is so because the individual evaluation of site-specific
resources on the ground on each individual building site would result in an incoherent and
unintegrated development scheme where the purpose of a certified LCP is to develop an integrated
and coherent development plan for a large area, like the subject area consisting several hundred
acres ofland. Only with the certification of an LCP for the project site can the Commission fully
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evaluate whether a proposed development of this scale complies V'tith all relevant policies of the
Coastal Act. Without a planning effort, the Commission is left with a scattershot approach where it
will attempt to evaluate each component of development in a unique manner depending on the
individual site constraints as they relate to projects on that individual site which v.·ill inevitably lead
to unworkable and inconsistent results when considering the overall development scheme and its
compliance with Chapter 3 of the Coastal Act. Therefore, staff recommends that the applicant
withdraw its application for development and work with the local government on developing an
integrated and coherent local coastal program that will provide adequate policies, after exhaustive
consideration of the coastal resources on the subject site, for future development on the site.
Furthermore, throughout this letter we outline a host of issue areas that need to be addressed,
including unresolved unpermitted development, the role that an exemption issued by the
Commission in 1973 for certain oil field activities has in the review of the current development
proposal, the type and location of biological resources, unresolved questions about geologic
conditions and archaeological resources, among others. Each one ofthese issues must be resolved
before a CDP application for any new development plan could be adequately reviewed. We carmot
begin to consider the kind, location and intensity of development that is appropriate for the site,
especially at the level of detail required in a coastal development permit application, until these
fundamental issues/problems are resolved. Thus, we urge you to withdraw this application, work
through the issues we are raising, and to wait to submit a CDP application until all of these issues
have been fully addressed.
If, on the other hand, despite our advice and admonition, you choose not to withdraw, we do not
intend to review further submittals that do not meet the level of cohesiveness only found in a
planning document such as a local coastal program. We will withhold any further review and
analysis of project details and filing the application complete unless and until the threshold issues
are addressed. Once those larger issues are addressed, we will turn to the subsequent detailed
review of the ultimate development plan. To the best of our ability we have identified deficiencies
related to details of your ultimate development proposal but given the significant unresolved nature
of the larger issues mentioned ahove, your submittal of these details and our review of it should
~>.'ait until a later time.

A. Exemption I Oil Field Operations
For the purposes of assessing the presence of coastal resources on the site, the application relies on
the future state of the project site, after abandonment/relocation/consolidation of the oil operations
on the site and after remediation of the site for the specific purpose of the residential development
proposed in the application, rather than the current condition of the site (minus impacts of
unpennitted development discussed below) to conclude that the project is consistent with the
environmental protections of the Coastal Act. The application assumes that all prior and future oil
operations and subsequent cleanup/remediation to facilitate the proposed residential development
are exempt pursuant to Resolution of Exemption No. E-7-27 -73-144 ("the Exemption").
Any development that exceeds the scope of the Exemption requires a coastal development permit
from the Commission, unless the Executive Director decides that no permit is legally required. The
environmental reports provided with the application assume the legality of the unpermitted removal
of major vegetation that has occurred on the site, notably, mowing extensive areas of the site, as
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more fully described in staffs correspondence to 1\'BRLLC and/or the oilfield operator dated May
18, 2012, September 9, 2012, and in staff's comments on the Newport Banning Ranch DEIR. As
noted in said letters, extensive removal of major vegetation has occurred on the site, purportedly to
address fire safety concerns, without the necessary coastal development permits. Fuel modification
may be exempt from coastal development permit requirements pursuant to the Exemption, but only
if it is demonstrated that such activities qualifY as reasonable oilfield maintenance within the scope
of the Exemption. Staff has asked for information, documentation and regulations, or any support
for the claim that the subject vegetation removal is necessary to oilfield maintenance, but we have
received in response only a general assertion that vegetation removal is necessary across the site, in
some areas hundreds of feet from any active well, pipeline, of flanunable structure, in order to
preserve future drilling opportunities. Clearly this assertion is not supported by the Exemption,
which expressly limits its application to 340 specific wells in operation or under construction in
1973.
Commission staff is unable to evaluate the validity of all these assumptions with the information
that has been provided. Typically the Commission considers the existing state of the site (minus the
impacts of any unpermitted development), to determine what the impacts of the proposed project
will be. Unpermitted development, such as the vegetation removal noted above, 1 cannot be used as
a basis to justify development in areas where, were it not for the unpermitted development, such
development would not be allowed. Thus, consideration of this application must consider site
conditions as if l.lllperraitted development had not occurred. In addition, please note that the
Commission's enforcement division will consider appropriate steps to fully resolve unpermitted
development, including hut not limited to the unpermitted vegetation removal noted above, that has
occurred on the site. Your assumptions relative to the 'baseline' state of the site are clearly
important and the actual, not assumed, baseline must be determined before we can continue to
process this application. Toward that end, please submit the following documents:
1) A detailed rationale with evidence for why the Commission might not consider the ·
existing site conditions as the baseline for the impacts of the project.
2) The drilling and abandonment plan in place at the time of the resolution of exemption
from 1973.
3) A copy of the relevant codes and regulations regarding oil field operations, abandonment,
remediation, and environmental protection best management practices in oil field operations,
from 1973 and from today, and your analysis ofwhl'!t the applicable policy is
4) Full documentation of the site conditions at time of the 1973 exemption, including the
location and type of all equipment (e.g. wells, pipelines, processing facilities, roads, etc.)
and in particular those facilities specifically identified in the exemption (e.g. the 312 existing
wells and associated surface facilities and 28 additional wells that were to be drilled in 1973)
5) Full documentation of the existing site conditions
6) A detailed description of the changes to site conditions and oil operations and facilities
between 1973 and today, including but not limited to repair, drilling, redrilling, closing,

1

Please note tltat the description herein oftlte unpermitted development on the site is not necessarily a complete list of
all development on tlte subject property tltat is in violation of tlte Coastal Act and/or that may be of concern to tlte
Commission. Accordingly, you should !!Q1.treat the Commission's silence regarding (or fuilure to address) other
development on lbe subject property as indicative of Commission acceptance of, or acquiescence in, any such
development
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relocating all wells (e.g. injection wells, oil production wells, etc.) and changes to associated
surface facilities to date
7) Documentation of the extent of vegetation removal that has occurred on the site,
including annual record of mowing activities and the areal extent of vegetation removal
8) An assessment of habitat characteristics of the site prior to, and if not for, the unpermitted
removal of major vegetation noted above, as well as in staff's letters noted above.
9) An explanation of how the development undertaken since the exemption would meet the
standard outlined in the exemption that such development is only exempt " ... provided that
no substantial changes may be made in said development ... " and that " ... future exploratory
drilling within the lease area is not exempted ... "
10) Information, documentation, regulations or any support for the claim that the removal of
major vegetation noted above is necessary to oilfield maintenance.
11} A letter from the Department of Oil and Gas, and/or other appropriate regulatory entities
(e.g. Orange County Health Care Agency), which states what the standard and minimum
practices for abandonment and remediation of a site in an environmentally sensitive area
would be for different degrees of soil contamination, and for the following land uses [and all
potential project alternatives]: a) open space, b) residential development, c) commercial
development
13} A complete description and detailed plans describing all development to be undertaken
in conjunction with abandonment/relocation/consolidation of the oil operations on the site
and remediation (i.e. final Remedial Action Plan) and justification for all such proposed
work as may have been required by regulations in 1973 and current requirements. The draft
Remedial Action Plan (dRAP), and accompanying graphics appear to significantly
oversimplifY the type and extent of work to occur in each particular area. For instance, there
are many instances where the dRAP graphic depicts vegetated areas that would be subject to
unspecified 'remedial activities', yet there are only 'utility' poles in the area. Why would
such an extensive area need to be 'remediated' when there is merely a utility pole present?
Similarly, there are other areas targeted for unspecified remediation where there are no
pipelines, wells, utility poles, or other oil field facility present. If there are no oil field
facilities present in these areas, why is remediation required? Another issue that needs to be
addressed is whether or not there are alternative methods for remediation that would reduce
impacts on resources (e.g. biological resources). For instance, Attachment 26, Map 2, Oil
Field Abandonment and Remediation Staging Map, identifies various locations where soil
subject to bioremediation would be staged/stockpiled. These soils subject to remediation
and the staging/stockpile areas overlap significant biological resource areas. Are there
alternatives to bioremediation that would reduce or eliminate the need to excavate and/or
stockpile soils (e.g. in-situ or other measures)? Finally, the resource impacts (e.g.
biological, water quality, archeological, etc.) to occur as a result of the remedial activities
must be identified in detail. These impacts need to be distinguished from the impacts
ultimately proposed under the new development plan. The least environmentally damaging
alternative should be identified/chosen whenever impacts are identified.
14) If there is a regufatory or other process that must be undertaken to determine the existing
state of site contamination and associated clean up/remediation requirements, and all
associated development to implement those clean up/remediation requirements that process
must be completed consistent with Section 13052 of the Commission's regulations
15) If not captured in the materials above, please submit copies of all documentation
provided to the Commission in conjunction with the original exemption request in 1973.
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B. Alternatives
1. Status of Primary Open Space Land Use Pursuant to General Plan. The City of Newport
Beach's General Plan states that the primary land use of the subject property is Open Space.
Clearly, under the Coastal Act, this is the preferred use for the property. Your application states
that the General Plan allows the applicant to pursue secondary land uses (i.e. residential,
commercial, etc) so long as a certain time period had passed and certain other terms of an
agreement between the City and the applicant were satisfied. Please identifY the time period and
terms of this agreement (and provide a copy of the agreement) and how those requirements were
met such that the applicant has been able to pursue the secondary land uses.

2. Resource: Constraint Plan. Staff is still developing its delineation of ESHA on the site (and as
noted elsewhere in this letter, additional biological resource information is necessary in order for
staff to complete this effort); however, based on a review of the submitted materials it is likely that
substantial areas of the project site could qualify as wetlands and/or ESHA. To assist in the
development and review of alternative project plans, please submit a set of plans identifying areas
where each of the following resource constraints exist: wetlands, vernal pools, coastal sage scrub
occupied by the California gnatcatcher, raptor foraging habitat used by sensitive species, burrowing
owl burrow areas or foraging habitat, purple needlegrass grassland, and any areas occupied by
sensitive plant or animal species. Various buffers should also be identified around these areas,
including a buffer of 50 feet, 100 feet, and 300 feet. The plan should include a key for each of these
categories. A second page of the plans should contain a colored area showing only the areas where
there is a lack of the resource constraints identified above. After review of the resource constraint
plan, further alternative development plans will need to be identified, in conjunction with the filing
of the application, to ensure avoidance of ESHA and wetlands (and any other significant coastal
resources that are identified).
3. Alternative Access Plans. Based upon earlier review ofbiological information for the Sunset
Ridge Park project, ESHA is located within and adjacent to the proposed Bluff Road in the area
where it intersects with Coast Highway. Similarly, based on the information submitted to date, it
appears that North Bluff Road also passes through and causes impacts to sensitive coastal resources.
Please submit alternative project designs, including redesigned access and reduced project densities,
that do not rely on the proposed Bluff Road access from Coast Highway and/or North Bluff Road
from 19th Street. Also, if roadway access to the site were limited to just one of the projects from
15th, 16th, or 17th streets, what is the maximum amount of development that could occur on the site .
given circulation and other requirements? In other words, if a roadway from Coast Highway and/or
19th Street is prohibited, and/or access to the site is limited to either 15th, 16th, or 17th Streets (and
combinations thereof) what is the maximum amount of development that could be accommodated
on the site with these constraints?

C. Biological Resources
1. Further Review Required. The points listed below ask tbr additional information regarding the ·
biological resources on the site. Prior to completion of the application, staff and the applicant
should seek to resolve any disagreement regarding the type and extent of the resources on the
ground- what types of vegetation communities or species, and where those communities, species,
and wetlands are Iocated.
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An ESHA designation is based on site specific circumstances, and, except for the portion of the site
that is part ofthe Sunset Ridge Park project that was heard at the Commission's November 2011
hearing, the Commission staff has not yet performed a formal ESHA delineation for the site.
However, the site is known to support significant numbers of sensitive species, and there are likely
significant areas of ESHA on the site. ESHA determinations are based on site specific
circumstances, which the Commission has not had the ability to review in full. Based on review of
additional submitted information and additional visits to the site, a determination of ESHA and
wetlands will be made which may affect the allowable locations for development on the site.

2. Past Surveys I Updated Maps. The submitted biological information includes maps which
contain just one year of survey data. In review of previous projects on or near the Newport Banning
Ranch property (Cease and Desist Order CCC-11-CD-03, Consent and Restoration Order CCC-11R0-02, and Coastal Development Permit 5-10-168), the Commission staff has reviewed a
continuous survey record of gnatcatcher usage from 1992 to 2009. However, only a single year of
data is shown for the usage of sensitive species of the property, and ofthis year of data, only a
single point is shown to indicate usage. A single year of data is not sufficient to draw conclusions
regarding the usage of habitat on the subject site by sensitive species, as some sensitive species,
such as Burrowing Owls, may be absent one winter and present the next. Furthermore, surveyors
do not always detect rare species they are searching for, even when individuals are present. Finally,
a point does not indicate the range of habitat that was observed by the surveyor, and does not
indicate the entirety of the habitat which should be protected.
For these reasons, please submit all known biological surveys regarding sensitive species on the
site, and submit updated biological maps which show all known survey data regarding all sensitive
species on the site, and which have been updated to indicate the extent of usage.

3. Mowing. The site has been subject to mowing activities, which have in some cases reduced or
may have eliminated the ability of the mowed area to provide habitat. Please submit a map showing
what areas have been mowed over time. Additionally, please submit all available information
regarding the purpose, extent, and timing of mowing activities.
4. Burrowing Owl Surveys. The submitted burrowing owl surveys and reports state that the
burrowing owl has been found repeatedly on the site since 2008. However, the survey concludes
that, although the owls are there in late January each year, they are not there during mid-February to
mid-April. Where is the likely location that they occupy during the breeding season? Given that
the owl seems to repeatedly utilize the area, why should or should not the area be considered as
habitat that is necessary for the survival of the owls on the site.
5. California Gnatcatcher Survey. The last formal gnatcatcher survey on the site is from 2009.
There have been substantial amounts of disturbance on the site associated with mowing and the
continuing oil operations. Additionally, the gnatcatcher is a highly mobile species that may utilize
one area in one year and not the next, and not all areas utilized by the gnatcatcher will be found in
each survey. For these reasons, up to date gnatcatcher surveys are essential to adequately outlining
the areas used by this sensitive species. Therefore, please submit a new current protocol
gnatcatcher survey and any intervening survey information that may have been collected since the
last survey provided in this application.
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6. Vernal Pools/Seasonal Pond Surveys.
a. 20 I 0-20 II Surveys - We are not able to confirm whether protocol surveys were
completed for the pools. For a number of the pools there is missing data on data sheets. For
example, pool depth is an important piece of information and the depth of the pool at the
time of sampling is often missing. In addition, in many cases there are only one or two data
sheets. The protocol rcttuires that sampling occur over the entire period of pool inundation
and we know that ponding extended well beyond the sampling period documented by the
limited number of data sheets. Please address these deficiencies

b. Some of the pools that had fairy shrimp cysts were identified as not suitable for fairy
shrimp because the cysts were not successfully hatched. This does not seem to be a logical
conclusion- if cysts are there fairy shrimp have successfully reproduced on the site in the
past. Please explain.
c. Wet Season Sampling- When fairy shrimp cysts (Brachinecta sp.) are found, an
additional wet season is required. No wet season survey was completed. Please submit a
wet season survey.
d. Has a watershed delineation been completed for each pool which indicates whether the
project has the potential to impact the pool? If not, such delineation and analysis must be
provided.
7. Vegetation Mapping. Please address the following questions and concerns regarding the
submitted vegetation map.
General comments
a. The discussion of vegetation mapping methods is hard to follow. Please provide explicit
details for exactly how the mapping was conducted, how the transect data was collected
and used, and how the membership rules for the habitat categories was interpreted.
b. It is unclear when the "The Manual of California Vegetation" (MCV2) membership
rules are applied and whether Dudek is using absolute or relative cover values. This is a
problem because the MCV2 membership rules vary for each category of vegetation.
This needs to be reviewed and corrected for all eases where data was used to identifY
habitats.
c. There seems to be an inconsistency regarding the minimum mapping unit. For instance,
the document states that the minimum mapping unit is 0.5 acres for assessing disturbed
areas. There are many patches of mapped purple needlegrass that are much smaller than
this, which is beneficial because it gives additional information regarding the existing
vegetation on the site. However, there are also other large areas mapped as disturbed
that contain large patches of disturbed eneelia scrub consisting of well beyond the
minimum I 0% cover threshold. Please explain.
Encelia/Disturbed Habitat
a. The membership rules for what constitutes "disturbed" are unclear. Please provide a clear
definition and membership rules for the various disturbed categories.
b. While Table 2 provides rules for disturbed encelia scrub categories (this is the only type
of disturbed habitat with defined membership rules), we have several concerns
including:
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I. There appear to be gaps that miss existing disturbed encelia scrub. For instance,
there is a gap for anything less than 80% cover that is greater than lm in height
2. Although the membership rules require 30% relative cover of encelia in order for
the vegetation to be classified as encelia, neither Table 7 or 8 appear to include
this information as only the absolute cover of encelia is provided. Please clarify.
Also, please explain what coverage requirements and other factors determine
whether a patch of vegetation qualifies as 'encelia scrub' or 'disturbed encelia
scrub'.

3. For all the transects that had I 0% or greater native shrubs other than encelia, what
were those species?
4. Many areas of the site have been subject to mowing over time, and therefore a
portion of habitat could be described as either encelia scrub or disturbed encelia
scrub depending on whether the vegetation had been recently mowed at the time
of the survey. Please explain whether usage of height in the guidelines for
disturbed habitat is consistent with the listed determinations.
Grassland
a. Native grassland is defined as either characterized by purple needlegrass or salt grass.
However, the transect data has areas with significant percentages of uative forbs other
than purple needlegrass or salt grass that might meet the membership rule for another
category of coastal prairie/ native grassland /native habitat.
b. Bare ground rules are unclear- we need more specificity to understand how bare ground
was treated in determining habitat type for grassland (this relates back to the general
comment about absolute vs. relative cover).
c. Are the areas mapped as annual grassland appropriately labeled, or are there instances
where mowing of scrub or other habitat resulted in this determination?
8. Environmental Mitigation. The application states that 78.5 acres set aside for future mitigation
for "environmental mitigation, offsets, or other habitat sites," a site for restoration credits (see page
IV-2 ofCDP Application Letter). Would oil remediation activities not result in the restoration of
these areas? Page IV· 7 goes as far as to say that the area would be a 'mitigation bank'. If that is
part of the proposal, the terms, conditions, mechanisms, management, etc. need to be identified at
this time.

9. Fuel Modification Zones. The proposed fuel modification appears to extend to a minimum 120
feet, and in some instances a much greater distance from the adjacent residences. Does the
proposed project minimize the v.'idth of required fuel modification zones by usage of alternative
means and methods of construction? In areas where there are larger areas of park space between
residences and the bluff edge, why does the fuel modification zone extend the same amount into the
canyon?
10. Fences I Barriers. Movement of wildlife through the development is essential to preserving the
biological integrity of important wildlife habitat at the site. For example, studies have concluded
that the presence of the coyote in coastal sage scrub habitat resulted in higher survival rates for the
California gnateatcher due to the coyote's predation on species that may harm gnatcatchers. What
are the potential barriers to wildlife migration around the site, and how will the development ensure
that such barriers are minimized?
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11. Lighting. The proposed project includes development at topographically high places (bluff tops)
that are directly adjacent to topographically low places (wetlands, riparian areas, Semeniouk
Slough). How will the proposed project ensure that light, including reflected light, does not result in
increased light levels in natural areas?
12. Plant Palette. CLUP policy 4.1.3-1 C states:
C. Prohibit the planting ofnon-native plant species and require the removal of non-natives
in conjunction with landscaping or revegetation projects in natural habitat areas.
The proposed project includes both native and non-native species. Although a non-native species
may be non-invasive, non-native species still have the potential to spread from landscaped areas
into natural area.<>. Additionally, non-native species typically require additional irrigation,
pesticides, and maintenance than native species, which raises additional concerns regarding adjacent
habitat and geologic stability. Please submit an alternative plant palette that utilizes only species
native to coastal orange county.
13. Habitat Management Plan. The submitted draft habitat management plan v.ill be further
reviewed and further modification will be required upon receipt of additional information regarding
biologic information and the scope of the proposed project, as requested in this letter.
14. Changes to Wetland Hydrology. The proposed project will involve significant changes to
existing surfuce drainage patterns, natural water infiltration, and perhaps changes to subsurface
water movement. Please provide a biological/hydrological analysis identifYing all such anticipated
changes and any subsequent impacts to existing wetlands on the site and surrounding the subject
site. If impacts are anticipated, please identify appropriate mitigation measures.
15. Current Pacific Pocket Mouse SUTVey. An assessment of potential Pacific Pocket Mouse
habitat, prepared by Dudek, was submitted dated September 25, 2012. This document references
past surveys done in I 990 and 1995, but does not include a current survey. The assessment states
that based on the prior surveys, no new survey is recommended. However, the assessment goes on
to identifY potential survey locations should USFWS recommend that new surveys be performed.
Since it has been about 18 years since the last survey, conditions may have changed. Therefore,
staff believes it would be appropriate for a current survey to be performed, consistent with
established professional protocols (e.g. USFWS protocols). Please undertake and submit a current
survey. We also request that you consult with USFWS regarding this requirement and include a
copy of all correspondence with USFWS on this issue with your submittal. If USFWS decides they
would not recommend a new survey, Commission staff may consider modifYing or eliminating this
requirement.

D. Archaeology
As noted in staffs comment letter on the DEIR, the DEIR confirms that the archaeological
consultant, BonTerra Consulting, performed a walk-over on May 13,2009 and carried out Phase II
test excavation and evaluation of the 11 mapped archaeological sites. Specifically, testing activities
included brush clearing, excavation of shovel test pits (STPs), and one square meter units. These
activities constitute "development" under the Coastal Act. All development, unless otherwise
exempt, which is not the case here, requires a Coastal Development Permit (CDP}. The DEIR
contained no mention ofCDPs having been issued for the development. On March 19,2012 we
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received a CD containing Responses to Comments for the Newport Banning Ranch EIR. In
response to our request for information regarding any CDPs issued for archaeological excavations
the City stated that this information would be provided separately (Ne...,port Banning Ranch EIR,
Responses to Comments (RTC), #24, page 3-74). When was this separate submittal made? Please
provide this information again.
The NBR site contains 11 mapped archaeological sites. The EIR states that 3 of the sites (CA-ORA839, CA-ORA-844B, and CA-ORA- 906) are eligible for listing in the California Register of
Historic Resources (CRHR) as well as the National Register of Historic Places (NRHP). Further,
CA-ORA-839 is also considered a "unique archaeological resource" and as such, measures are
required to be taken to preserve these resources in place or to leave them undisturbed. Concerning
CA-ORA-839, the DEIR is unclear as to whether direct impacts will occur to this unique
archaeological resource as a result of the Proposed project. However, it is clear in the DEIR that
direct impacts \\>ill occur to this archaeological site from the removal of oil field infrastructure.
Likewise, CA-ORA-844B and CA-ORA- 906 will be impacted, either in whole or in part, by the
Proposed project or development associated with the planned removal of oil field infrastructure.
Please explain, in detail, the proposed oil field infrastructure removal activities that will itnpact the
archaeological resources. What agency is requiring the removal of the infrastructure? Please
provide a copy of such agency correspondence requiring the removal. Are there alternatives that
will avoid impacts to the archaeological resources, including, but not limited to, abandonment in
place?
In the DEIR, staff questioned the adequacy of the testing that was previously performed to
determine the nature, extent and boundaries of existing archaeological sites on the Project site. The
DEIR acknowledges, "it is clear that cultural resources still exist within sites on Newport Banning
Ranch, and it is not unlikely that previously undetected cultural material and unknown
archaeological sites could remain in the subsurface of the Project site." There is no discussion of
peer review of the archaeological testing that previously occurred. Although the DEIR states that
the local tribes were solicited for consultation, and the DEIR references a solicitation letter, there is
no record of the responses. Please provide copies of any such peer review and Native American
comments. The DEIR states that the archaeological investigations carried out by BonTerra in 2009
were monitored by members of the Juaneno tribal group. The history/pre-history of the NBR area
indicates that this area has a shared use by the Gabrielinofrongva tribal group, according to the
Native American Heritage Commission (NAHC).
In the staff comments to the DEIR we indicated that a CDP should be obtained to carry out a
comprehensive archaeological research plan (ARP) in order to provide protection in place of the
existing archaeological resources, In the Responses to Comments (RTC), the City indicated that it
would advise the applicant to submit an ARP to the Coastal Commission in support of a CDP for
the archaeological work (Newport Banning Ranch EIR, Responses to Comments, #25, page 3-74).
No such ARP was included in the subject CDP application or separately submitted. Please submit
the ARP coastal development permit application, requesting Commission review and approval of
the ARP prior to consideration of your proposed Project since the Proposed project (including the
removal of oil field infrastructure) will need to be redesigned to allow the existing archaeological
resources to remain in place undisturbed. The ARP should not be designed to recover
archaeological resources (however should penetrate the soil layers that could contain burials) but be
designed to determine the nature, extent and boundaries of existing archaeological resources so that
development of the site can be located and designed to leave the archaeological resources in place
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and undisturbed. The Coastal Commission requires that an ARP be subject to peer review by at least
three qualified archaeologists and review and comment opportunity be extended to the State
Historic Preservation Officer, Native American Heritage Commission (NAHC), and Native
Americans with cultural ties to the area, as determined by the NAHC. The ARP should also include
any subsurface archaeological investigation that was done without a CDP. However, please note
that the Commission's enforcement division will consider appropriate steps to fully resolve
unpermitted development, including but not limited to the unpermitted excavations noted above,
that has occurred on the site.
The DEIR states that the Project would impact three known archaeological sites that are deemed
eligible for listing on the State and National registers of historic resources/places and that
development activities could also further impact unknown archaeological resources. The two
proposed mitigation measures included in the EIR indicate that the proposed measures will mitigate
this impact to a level considered less than significant. The mitigation measures (MM 4.13-1 and
MM 4.13-2 are not consistent with the Coastal Act as there are other reasonable mitigation
measures that are more protective of the existing resources. The mitigation measures call for the
salvaging and cataloguing of archaeological resources as opposed to in-situ preservation as the
preferred option. Further, the mitigation measure state that some project grading would be
monitored by Native American monitors. All grading activities that have the potential to impact
Native American resources should be monitored by Native Americans with cultural ties to the area.
The mitigation measures do not provide for avoidance of impacts and thus maximum protection of
archaeological resources. The mitigation measures call for removal (data recovery) of known
archaeological sites in order to make way for Project development, including unspecified removal
of oil field infrastructure, as opposed to redesign of the Project in order to protect archaeological
resources in place.
At a minimum, the mitigation measure that is most protective of resources, i.e. avoidance should be
considered and assessed. To that end, an archaeologist's assessment identifying the locations of all
cultural resources discovered on-site and an appropriate setback from these resources must be
submitted. The resource locations and the setback area must be delineated on a site plan. A written
description substantiating the basis for the setback must be provided. ln addition, this assessment
must be prepared in consultation with the appropriate Native American groups with ancestral ties to
the site as recognized by the Native American Heritage Commission.
Finally, staff received the attached correspondence questioning whether previous excavations at
NBR, that have the potential to change the significance of the site, were disclosed. If one or more
of the archaeological sites on NBR were a part of a larger off site archaeological site, this
information should be disclosed. Please provide your comments regarding the attached
correspondence.

E. Development
1. Height Limits. The proposed inn would be four stories and 50 feet high(IV-14). Is this height,
and heights of other proposed structures consistent with the City of Newport Beach's zoning code
and the City's certified Land Use Plan? Would these proposed heights be a departure from the
character of surrounding areas?
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2. Pedestrian Bridge. The proposed project includes a pedestrian bridge spanning Coast Highway.
Please submit full plans for the proposed structure. Would the proposed structure result in impacts
to views from important public viewpoints identified in the City of Newport Beach certified Land
Use Plan, or would it obstruct scenic views of coastal bluffs? Please submit view analyses
identifYing the impact of the proposed structure from vantage points located near and distant from
the structure. Would the proposed bridge, or the associated path, be built on the edge of a coastal
bluff or on the bluff face?
3. Landform alteration. The project includes modifications to existing bluffs to address erosion
(page IV-15 of CDP application, figure 4_4 of development plans). Bluffs naturally erode, and
such erosion is a characteristic feature of coastal bluffs. Policy 2.8.6-8 of the Newport Beach Land
Use Plan states:
Limit the use ofprotective devices to the minimum required to protect existing development
and prohibit their use to enlarge or expand areas for new development or for new
development. "Existing development" for purposes of this policy shall consist only of a
principle structure, e.g. residential dwelling, required garage, or second residential unit,
and shall not include accessory or ancillary structures such as decks, patios, pools, tennis
courts, cabanas, stairs, landscaping etc.
Please explain whether the proposed work to the bluff is necessary and unavoidable and whether
such work is consistent with the protection of natural landforms.
Despite the large cuts and fills on the site and the large total amount of grading, the Master
Development Plan concludes that no significant landform alteration would occur. Please explain
why.

F. Land Division
1. Map of Existing Legal Lots. The application states that the proposed project would subdivide a
site currently comprised of 18 legal lots into about 250 legal lots. Please provide a graphic
depicting the boundaries and locations of all existing legal lots within the subject site.
2. Tentative Tract Map. The submitted Tentative Tract Map refers to a Bohn-Mack court case
decision and required easements. What was this court case and what relevance does it have to the
subject permit application? The map also states that various easements run across the property, for
utility and other purposes. Which of these easements are existing? Where are they located? Will
any of those easement be relocated? If so, where to? The submitted tentative tract map states that it
is for condominium purposes. Does the proposed development involve any actual changes to lot
lines or splits in the existing lots?
3. Chain of Title. Also, please provide a complete chain oftitle for all existing legal lots located
within the project boundary. The chain of title must include legible copies of all deeds affecting the
property beginning with the deed that described the property prior to its current configuration from
that time to the present, including but not limited to creation of parcels via a recorded tract map,
parcel map, official map, lot line adjustment, by grant deeds or other transfer, land grant, patent, etc.
A typed copy of all handwritten deeds shall be prepared along with all copies of handwritten deeds
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in the chain of title. These documents should be accompanied by any maps or supporting
documents to support and clarify when and how the existing parcels were created.

G. Geology/Hazards
1. Bluff Edge Delineation. The submitted project plans include delineations of the bluff edge.
However, from the submitted information it is unclear whether these bluff edge determinations are
correct as they are plotted on site plans and not on topographic maps. Additionally, the submitted
topographic maps appear to be rough or incomplete, as the depicted contour lines are not continuous
and appear and disappear in different locations. Please submit a set of detailed topographic plans,
with contours represented at an appropriate interval, for example 2 - 5 feet, for all slopes located on
the site. The plans should also identify a bluff edge that is consistent with the definition of Bluff
edge provided in Section § 13577 (h) "Criteria for Permit and Appeal Jurisdiction Boundary
Determination" of Title 14, Division 5.5 of the California Code of Regulations (copied below).

Bluff line or edge shall be defined as the upper termination ofa bluff, cliff, or seacliff, In
cases ·where the top edge ofthe cliff is rounded away from the face of the cliffas a result of
erosional processes related to the presence of the steep cliffface, the bluffline or edge shall
be defined as that point nearest the cliff beyond which the downward gradient of the surface
increases more or less continuously until it reaches the general gradient of the cliff, In a
case where there is a step/ike feature at the top ofthe cliffface, the landward edge ofthe
topmost riser shall be taken to be the cliff edge. The termini of the bluff line, or edge along
the seawardface of the bluff, shall be defined as a point reached by bisecting the angle
formed by a line coinciding with the general trend of the bluff line along the seaward face of
the bluff, and a line coinciding with the general trend of the bluff line along the inland
facing portion ofthe bluff..
Please note that a site visit may be required to determine the appropriate bluff edge.

2. Development Near The BluffEdge. The July 2011 Geo Report (appendix B, part I ofEIR)
states that setback requirements from the California State Mining and Geology Dept were in the
progress of being re-evaluated at the time of writing of the report. Have updated setback
requirements been released?
Development, including trails and children's playgrounds, appear to be constructed within the 25
foot blufftop setback (e.g. see North Bluff Park). The geologic report (June 2011 report, page 45 of
pdf) recommends only trails, lighting, and minor grading. Please include your analysis of whether
picnic areas and playgrounds in this setback area are consistent with Section 30253 of the Coastal
Act.

3. BluffRetreat. July 20 II geo report states that a bluff retreat rate has been approximately 2 feet
per year between 1932 and 1965, but that such retreat rates will most likely be much lower in the
post-project condition. Did such analysis include the potential effects of sea level rise, according to
a range of conservative (high) to modest (low) sea level rise estimates? By how much will the bluff
retreat within the next 100 years?

4. Faulting. The Master Development Plan states that no Alquist-Priolo faults are on the site.
However, the June 2011 geotechnical report included in the EIR states that there are fault at the
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north and south on the eastern portion of the site which could not be determined to be inactive (p 43
of pdf, page 75), and recommends setbacks. The report also recommends additional trenching
between the two fault traces.
In the comments to the DEIR, Commission staff stated :
... it is logical to conclude that the area between two segments ofan active fault in such
close proximity is likely active as well. Accordingly, the fault setback zones should be
extended to connect the north and south segments of the Newport Mesa fault unlessforther
study conclusively demonstrates that the area of the fault between these segments is not
active as defined by the State ofCalifornia.
On a site visit on September 11, 2012, Commission staff requested additional trenching to help
delineate faulting on the site. No additional studies appear to have been prepared. Please submit an
explanation of why. Based upon a review of the submitted material, additional geotechnical
investigations may be required.
Please submit an additional fault setback zone map prepared by a qualified professional that has
been modified to include a fault setback zone between the north and south segments of the Newport
Mesa fault. Please also be sure to coordinate with Commission staff regarding any permitting
necessary to carry out additional geologie investigation. Additionally, to help assess how close the
fault segments are to proposed development and the risk posed by the fault segments, please submit
a set of project plans which include the fault setback zone.

5. Constructed Slopes. The submitted Master Development Plan states that 1.1 million cubic yards
of grading for development are required, with cuts from one foot to 25 feet and fills from one foot
to 60 feet. Additionally, 1.5 million cubic yards of soil are required for structural stabilization of
the site, and includes cuts from one to 30 feet. According to the rough grading plans submitted, this
would include fill at or near the bluff edge. However, the submitted plans do not specify where
different quantities of cut and fill would occur. In order to analyze the impacts of the proposed
grading plan, please submit a copy of a grading plan which includes colored gradations depicting 10
foot intervals of depth of cut and fill.
The proposed cut and fill is of a significant degree, and if not properly done could result in impacts
to public health and safety. Therefore, to ensure consistency with Coastal Act Section 30253,
please submit a quantitative slope stability analysis for all cut and fill slopes not only for the
existing condition, but more importantly, for the proposed development. Essentially, a geotechnical
review of the proposed gnuling plan should be performed to assure stability and structural integrity
and that the development will neither create nor contribute significantly to erosion, geologic
instability, or destruction of the site or surrounding area or in any way require the construction of
protective devices that would substantially alter natural landforms along bluffs and cliffs

6. Hilfiker WaU. Near 18m street is a large gully with significant erosion occurring near existing
residences and a large retaining wall. Is any development, including grading, structures, or oil
remediation activities occurring in the vicinity of this structure? Would any proposed development
change the hydrology of this area? Would the proposed development resnlt in any potential for
impacts to the adjacent residences, and have the studies recommended in the July 2011 geologic
report been completed?
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7. Proposed Roadways. The proposed project appears to include roads across existing riparian
areas (e.g. North Bluff Road in the vicinity of 16th street). How would these riparian areas be
crossed, and are fill, culverts, bridges, or other means proposed? Please include an analysis of the
different options, and identity what is the least environmentally damaging alternative. Has this road
alignment been reviewed for geologic stability of the fmal structure/slope?

8. Pedestrian Bridge. How would the proposed pedestrian bridge across Coast Highway affect the
stability of the bluff? Geotech investigation (July 2011, page 52) recommends additional studies for
foundations for the bridge. Have these been completed?
9. Sea Level Rise. Please include an analysis of how sea level rise will affect the proposed

development, including wetland restoration, roads, trails, utilities and other infrastructure, oil field
remediation, and consolidated oil field operations. The analysis should include a range of sea level
rise estimates, including the latest guidance from the Ocean Protection Council.

H. Water Quality I Marine Resources
1. Tidally Influenced Areas. Development proposals must first avoid impacts to wetlands. ·-Then,
where such impacts cannot be avoided, only the specific allowed types of developments are allowed
to result in impacts to wetlands, and those impacts must be mitigated. Based upon the submitted
historic aerials, geologic reports, and the location of the lowlands portion of the project in relation
to the Semeniuk Slough, it appears as though this area was at one point subject to tidal action. Are
any portions of the subject site currently subject to tidal action, or will portions of the project again
be subject to tidal action at the conclusion of the project? lfthere were any allowable impacts to
wetlands on the site, could opening up areas to tidal action be a potential mitigation option for said
impacts?

2. Wetland Delineation. The wetland jurisdiction maps submitted in the DEIR do not include all
areas where fairy shrimp have occurred, and additional data is needed regarding depth of pools and
potential for occupation by fairy shrimp. Based upon additional review of the biological and
hydrologic information on the site, the determination of the locations of wetlands (as defmed by the
Coastal Act and the Commission's regulations) on the site may change, which may result in
changes to the areas where development on the site would be consistent with the Marine Resources
sections of the Coastal Act.

3. WQMP. Have any changes, additions, or updates been made to the preliminary Water Quality
Management Plan? Please identity: I) the types of water quality features and numbers or volumes
of such water quality features for each area of development on the site, including roads, and how
such features were chosen; 2) what the total area of additional impervious surfaces is; 3) what is the
estimated area and throughput of proposed infiltration features; and 4) what is the proposed volume
of proposed detention basins.
The submitted drainage plan includes drain lines, but it is unclear whether certain areas are
contributing or receiving storm water. Please submit a drainage plan which depicts the stormwater
flow from all areas affected by the project, and shows where such runoff would lead.
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4. Peak Runoff Rates. The Newport Beach Coastal Land Use Plan Policy 4.3.1-4 states:
Preserve, or where feasible, restore natural hydrologic conditions such that downstream
erosion, natural sedimentation rates, sut:face flow, and groundwater recharge function near
natural equilibrium states.
Will the project increase the volume of runoff or peak runoff rate from the development? The
preliminary WQMP states that the peak runoff rate will increase, but by less than 5%- 1 cf for a 2
year storm. However, the WQMP also states that the drainage area for the project will decrease by
27.6 acres. How will this decrease occur? If that runoff is instearlleading to Coast Highway, where
would it ultimately end up and should that flow be incorporated into the amount of total runoff
resulting from the development?

5. Runoff Volumes. The proposed development includes detention basins. This would be effective
in reducing large increases in flood amounts and erosive potential of rain events - however it is not
reducing the total amount of runoff which is delivered to off-site areas. How much of an increase in
total discharge to off-site areas would be created by the proposed development? How long would
the proposed detention basins take to empty? Would the proposed project create low-volume
nuisance flows throughout the summer months?

6. SWPPP. Please submit copies of the Stormwater Pollution Prevention Plan (SWPPP).
7. Storm Water Detention Structures. The proposed detention basins and diffuser basins appear to
be handling the majority of the runoff from the site and would discharge into sensitive habitats.
What would the structure and function of these features be? What plant species are proposed, and
are those species consistent with the continuance of adjacent habitat? Please include an analysis of
whether the features would be consistent with Coastal Act Section 30231, requiring maintenance of
biological productivity of streams and wetlands, Coastal Act Section 30233, regarding diking or
filling of open coastal waters and wetlands, and Coastal Act Section 30236 regarding substantial
alterations to streams? Portions of these features appear to overlay existing ESHA. In similar
projects, the CCC has not found that conversion of existing ESHA into water quality treatment
facilities is consistent with the Coastal Act or Local Coastal Programs.

I. Public Access
1. Trails and Sea Level Rise. The proposed project includes the installation of trails located
adjacent to the Semeniouk Slough and the wetland areas located in the lowlands portion of the
development. What is the estimated frequency of flooding of the slough, and would the location
and design of the proposed trails allow for such flooding?

2. Land Trust CDP Application states that areas of open space would be managed by Newport
Banning Land Trust, and that the NBL T would work out a MOU with the applicant to allow for the
long term management of the areas(Page IV -1 COP App). Does the project proposal include a
transfer in title to the trust, or a offer to dedicate an easement? Is there a proposed amount of
money or long term source of funding dedicated to maintenance of this area? Is the trust willing to
accept such an offer? (Page III-2 of COP application)

3. Lower Cost Visitor Serving Accommodations The proposed project includes a 75 room resort.
Section 30213 of the Coastal Act provides that lower cost visitor and recreational facilities shall be
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protected, encouraged and, where feasible, provided. Developments providing public recreational
opportunities are preferred. Coastal LUP policy 2.3.3-1 states:
"Lower-cost visilor and recreational facilities, including campgrounds, recreational vehicle
parks, hostels, and lower-cost hotels and motels, shall be protected, encouraged and, where
feasible, provided. Developments providing public recreational opportunities are preferred.
New development that eliminates existing lower-cost accommodations or provides high-cost
overnight visitor accommodations or limited use overnight visitor accommodations such as
tlmeshares, fractional ownership and condominium-hotels shall provide lower-cost
overnight visitor accommodations commensurate with the impact of the development on
lower-cost overnight visitor accommodations in Newport Beach or pay an "In-lieu" fee to
the City in an amount to be determined in accordance with law that shall be used by the City
to provide lower-cost overnight visitor accommodations."
Lower-cost visitor accommodations are designated as a priority use in the coastal zone. Therefore,
please submit an analysis of the demand for lower cost overnight visitor serving accommodations in
relation to the existing inventory and range of affordability of such uses in the City of Newport
Beach coastal zone, and whether the proposed resort inn would contain lower to moderate cost
overnight accommodations.

4. Time Restrictions. Would restrictions be placed on the hours during which access to public
trails, the pedestrian bridge, or other access ways on the site?
5. Proposed Commercial Uses. Please list the types and areas of commercial uses which are
proposed on the site. Would the proposed commercial uses create additional public access and
visitor serving recreational opportunities? Would the proposed development include adequate
commercial establishments (i.e. supermarkets, retail) to reduce vehicle miles traveled for residents
within or surrounding the community?
6. Parking. The CDP Application states that 4000 parking spaces will be constructed as a result of
the project. The submitted master development plan states that there would be areas designated as
public parking spaces within the development that are loclltcd separate from the residential
development. Will public parking be allowed within residential areas? Please identify all proposed
parking restrictions, including time limits, parking fees, and proposed metering of spaces on a site
plan.
Please submit a Transportation Demand Management Plan to reduce the amount of parking required
and reduce total number of vehicle miles traveled. For instance, are employee transit passes or
other methods proposed to minimize the amount of car trips created by the travel of employees to
the site? The plan should include alternative forms of transportation, including public transit and
bicycling.
Please provide a breakdown of the amounts of parking that will be made available for each use on
the site, what the standard requirements for parking for that usc are, what amount of the parking for
each use will be subject to restrictions, and any requested breaks in parking requirements due to
Transportation Demand Management strategies.
7. Pedestrian Bridge. Is parking available for public utilization of the proposed pedestrian bridge?
Is the applicant proposing to dedicate an easement or fee title to the pedestrian bridge to the City or
other agency?
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8. Project Phasing. The current project phasing plan does not adequately prioritize the completion
of required mitigation. Please change the construction schedule to indicate that construction of
public access amenities, habitat restoration will occur at the first stages of the project.

J. Unpermitted Development
As noted in Sections A and D above, staff believes development has occurred on-site, including but
not necessarily limited to unpermitted removal of major vegetation and unpermitted excavations,
without benefit of the necessary coastal development permits. In some cases the Coastal
Commission has preferred not to proceed with a decision on an application for a coastal
development permit until after a pending enforcement action is resolved (e.g. 5-11-068, Shea
Homes). This is in part because the Commission does not want to preclude mitigation options
available under the Coastal Act which may be most consistent with Chapter 3 of the Coastal Act to
remedy the violation, In this regard, applications for proposed development affecting properties
with unresolved Coastal Act violations are inherently incomplete because the remedy for those
violations, which would establish the baseline condition of the property (i.e. its pre-violation
condition), has not been established from which the Commission can make a consistency
determination on an application for proposed development. (See, Pub. Res. Code § 30604; see, also,
14 CCR § 13053.5) Thus, the Commission cannot make a determination that the proposed
development is consistent with the Coastal Act until the parties remedy the violations. As you
know, the Commission's enforcement staffhas been in contact with you and the oilfield operator to
discuss the issue of unpermitted removal of major vegetation on the site and will be contacting you
to address unpermitted excavations on the site.

K. Miscellaneous Policies
1. Agricultural Land. Section 30242 of the Coastal Act requires that lands suitable for agricultural
use shall not be converted to nonagricultural use unless (I) continued or renewed agricultural use is
not feasible, or (2) such conversion would preserve prime agricultural land or concentrate
development consistent with Section 30250. Agriculture was at one time performed on the site.
Please address whether the project would be consistent with Section 30242.
2. Takings Information. Because there are significant constraints on development of the subject
property, in terms of impacts to biological resources, among other issue areas, the Commission may
fmd that any significant development of some or all of the subject site would be inconsistent with
Coastal Act requirements. In that case, the Commission would be able to approve development of
those lots only if it finds that denial of development would constitute a taking of private property
without compensation in violation of Constitutional requirements. To allow the Commission to
undertake that analysis, please provide the information specified in the enclosed "Takings
Information" form.
3. Development Agreement. The submittal contains a copy of a Development Agreement between
the applicant and City ofNewport Beach. California Government Code Section 65869 states that
" ... [a] development agreement shall not be applicable to any development project located in an area
for which a local coastal program is required to be prepared and certified pursuant to the
requirements of Division 20 (commencing with Section 30000) of the Public Resources Code,
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unless: (1) the required local coastal program has been certified as required by such provisions
prior to the date on which the development agreement is entered into, or (2) in the event that the
required local coastal program has not been certified, the California Coastal Commission approves
such development agreement by formal commission action." Since the City ofNewport Beach does
not have a certified local coastal program, any development agreement that pertains to property
within the coastal :z:one must be approved by the Commission. In general, the Commission must
either approve or deny the development agreement; there is no process by which the Commission
can 'condition' an approval of a development agreement. Since the proposed project is likely to
undergo changes in conjunction with the coastal development permit process, we recommend that
the development agreement be withdrawn from consideration by the Commission at this time. At a
future date, if a local coastal program is certified for the site, and/or when a development plan is
approved for the site through the CDP process, the development agreement should be modified to
conform to the LCP/CDP and submitted at that time for approval.

L. General Filing Requirements:
1. Approvals from Other Agencies. What is the status of approvals for other agencies which are
listed as requiring permits on page I-4 of the CDP application letter? Please demonstrate
compliance with Section 13052 ofthe Commission's regulations. The Executive Director is
choosing not to waive any of the requirements of Section 13052, as is allowed under Section 13053.
·
Please also address the following:
• The CDP Application states that the majority of the site is currently located within
unincorporated Orange County. What approvals are necessary from Orange County
and have those approvals been received?
• Please provide a copy of the Statement of Intent filed with the Local Agency
Formation Commission (LAFCO)

2. Fees. Based on the information submitted to date, Commission staff has determined that the
proposed project will be processed on the Regular Calendar. You have submitted a fee of $159,150
. Please submit a breakdown of the submitted fee, including the amounts submitted for residential
and commercial development, and the fee submitted for grarling, lot line adjustments and
subdivisions. Any fee discrepancies will need to be resolved prior to filing the application
complete. Please note that if you are seeking a fee discount in anticipation of LEED certification,
you must comply with the Commission's Regulations, Section 13054(h), relative to the discount
including but not limited to the required letter of credit. Otherwise, the full fee must be submitted at
this time.
3. Co-Applicant Invitation: The sole applicant identified in the permit application is Newport
Banning Ranch LLC (NBR LLC). Two other entities, Aera Energy LLC and Cherokee Newport
Beach LLC, were identified as property owners. If there are any other entities that have any
property interest in the area proposed for development, those entities must also give NBR LLC the
authority to apply for and to undertake the proposed development. Furthermore, please demonstrate
that all individuals signing on behalf of any LLC (or similar type entity) have the legal authority to
do so on behalfofthose LLCs.
The application states (IV -22) that off-site improvements are needed to provide access to the subject
site. This includes development near 15th Street, Sunset Ridge Park, the proposed pedestrian bridge
which has a landing on West Newport Park. Are all such improvements located outside of the
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subject site included in the subject application? Do the property owners of these off-site areas wish
to be a co-applicant for the project? If the development in these off-site areas is included in the
application, please provide written evidence that these property owners have granted you written
permission to apply for and to undertake development on their property. Please see the attached coapplicant invitation forms.

4. Development Review Process/Detailed project plans. The submitted CDP application relies
heavily on conceptual land uses, draft project plans, including footprints, conceptual plans for each
type of structure, and draft park plans showing the types of uses that are proposed in each area. In
the context of a coastal development permit, the Commission's review of the proposed project has
to be of the project which is actually proposed on the site, and not just for the types of land uses or
types of structures in each area. The coastal development permit process is not suited to the type of
'conceptual' approval that is being sought in the proposed application.
For a project of this scale, land uses/designations should be identified through a local coastal
program prior to any coastal development permit being processed. We strongly urge the applicant
to work with the City to make use of this preferred development review process. If, on the other
hand, you choose not to follow this advice, you will need to fully develop the proposal into a
complete -not concept- project.
Thus, you would need to submit two sets of detailed project plans for all proposed development and
structures, including full grading plans, foundation plans, site plans, floor plans, water quality
measures associated with each structure, detailed landscaping palettes with all proposed species and
their drought tolerancy and whether they are native to coastal Orange County, elevation plans, and
full utility plans, and other plans as appropriate.

5. Public Comments on Current Application. Several members of the public have reviewed the
current submittal and provided comments on the application. Those comments are attached to this
letter. Please review and respond to those comments insofar as the comments raise questions or
issues related to the completeness of the application.
Please do not limit your submittal to the above mentioned items. You may submit any information
which you feel may help Commission staff gain a clear understanding of the scope of your project.
Upon receipt of the requested materials we will proceed with determining the completeness of your
application.
Thank you for your attention to these matters. If you wish to discuss the requirements above, I can
be contacted at (562) 590-5071.

Si~y. J4-/

6

Karl Schwing
Supervisor Regulation and Planning

John Del Arroz
Coastal Program Analyst
Attachment: Takings Information Sheet
Co-applicant invitation form

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATUS LETTERS

5-13-032
EXHIBIT 22

STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY

EDMUND G. BROWN, JR., G OVERNOR

CALIFORNIA COASTAL COMMISSION
South Coast Area Office
200 Oceangate, Suite 1000
Long Beach, CA 90802-4302
(562) 590-5071

November 26, 2014
Andrew Holstein
Project Manager
Newport Banning Ranch, LLC
1300 Quail Street, Suite 100
Newport Beach, CA 92660
Re: Notice of Incomplete Coastal Development Permit Application 5-13-032 – Newport
Banning Ranch
Dear Mr. Holstein:
Thank you for your letter of October 30, 2014, and attached materials in support of Coastal
Development Permit Application 5-13-032. Although you submitted much of the information
Coastal Commission staff identified in our letter of June 5, 2014, there remains a few outstanding
items we list again below. Your October 30 submittal also includes information regarding the
“abandonment” of oil field operations on 384 acres, including pipelines, roads, pads, and other
infrastructure removal, and the bioremediation of contaminated soil from the Newport Banning
Ranch (“NBR”) site. This is the first time that this element of the project – one of significant scope
and complexity – has been formally provided to Commission staff for review. We have identified a
variety of details associated with this proposed work that need to be provided, clarified, or
supplemented to allow for an adequate analysis under the Chapter 3 policies of the Coastal Act and
before we can file the CDP application as complete.
Oil Field Abandonment, Infrastructure Removal and Remediation Activities
1. Although NBR’s latest submittal includes information about the proposed abandonment,
infrastructure removal, and remediation of 384 acres of the oil field operation, it did not
include a revision to the CDP application project description to include these activities.
Please revise the Newport Banning Ranch Revised Project Description to include this work.
This description may take the form of a summary of proposed activities that includes a
reference to the more specific descriptions included in the document titled, Newport Banning
Ranch Oil Field Abandonment Plan (“Abandonment Plan”). As we discussed previously, by
amending CDP application 5-13-032 to cover the entirety of the proposed project by
including the proposed oil field abandonment, removal, and remediation activities it will
allow the Commission’s CDP to satisfy NBR’s federal consistency obligations. Thus, if
amended to include all of these activities, this would obviate the need for additional and
separate federal consistency review of these activities by the Coastal Commission.
2. The Abandonment Plan refers to the development of a site-specific Final Remedial Action
Plan (“RAP”) for this project. Please submit NBR’s proposed Final RAP.
3. The scope of the Abandonment Plan covers well abandonment, infrastructure and facility
removal and remediation of contaminated soil over 384 acres. For the wells to be
abandoned, please provide the name, status, and location of the wells. Demolition and
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removal activities will cover oil field features such as pipelines, power poles, electrical
conduits, roads, pads, pumping units, tanks, vessels, motors, buildings, sumps, other fluid
containment areas, etc. For each feature, please provide detailed information on numbers,
location, size, and composition. For pipelines, please provide (a) the location and amount of
pipeline segments that are buried and those that are located within heavily vegetated areas or
sensitive resources, and (b) the locations of proposed pipeline tap and drain activities.
4. For each feature to be removed, describe how they will be removed. For example, describe
the excavation method that would be used to remove buried pipelines. (e.g., what would be
the size of excavation trenches? Would excavated soil be side-cast and backfilled or
removed? How would excavations in heavy vegetation or sensitive areas be
accomplished?).
5. Please identify the number of truck trips to dispose of oil field debris, equipment, etc. offsite.
6. Please clarify if DOGGR is requiring that any previously abandoned wells be “reabandoned” to meet current standards. If such requirements have been established by
DOGGR, please indicate the number and location of these wells as well as the activities that
would be carried out to effectuate this “re-abandonment.”
7. Commission staff understands that significant biological assessment work has been carried
out throughout the project site. However, the primary focus of many of these assessments
that have been provided to Commission staff has been on the proposed residential and
commercial development project. We now need to understand the biological resource
implications and potential impacts associated with solely the proposed abandonment and
remediation activity. Rather than requiring new or additional biological surveys or studies,
providing this site-specific biological information on the abandonment, removal and
remediation phases of the overall project to Commission staff will likely entail a refinement
of the data collected through the studies and surveys that have already been carried out. A
key issue here is that implementation of the Abandonment Plan will likely result in
significant biological impacts to habitat and wildlife caused by wetland and upland ESHA
habitat disturbance and loss, noise, spills, etc. Please therefore provide a biological
assessment that addresses the potential impacts of all proposed oil field abandonment,
removal and remediation activities. The assessment should assume a “worst-case” footprint
and include an accounting and description of the amount and type of each species of plant
and animal known to be present within and adjacent to each work site (including each well
site, pipeline, soil or material stockpile area, soil borrow site, etc.). Please also provide a
detailed description of the assumptions and methodology used to develop this “worst case”
project footprint (for example, how were disturbance limits delineated? What activities
were considered in developing this disturbance footprint? What, if any, buffers were used?).
Please also include all measures proposed by NBR to avoid biological impacts and mitigate
those impacts that cannot be avoided.
8. Please provide an analysis of sound levels within 100 feet of the different construction
equipment proposed to be used onsite. Please provide sources and models you used to
develop those figures. We also recommend you identify mitigation measures to reduce
sound levels.
9. Please indicate the specific activities proposed for each of the areas displayed on Exhibits 7
through 11 of the Abandonment Plan (for example, excavation, vegetation clearance, access
routes, staging areas, etc.).
10. Please (a) identify the amount of soil to be removed from each of the clean soil borrow
areas, (b) clarify why clean soil would be excavated and replaced with concrete debris, (c)
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evaluate the potential biological impacts associated with this proposed method of disposal
for concrete debris, and (d) specify the number, size, and location of the existing concrete
debris stockpile locations as well as the amount of concrete stored at these sites.
11. Please clarify if the wetland areas to be avoided have been delineated per U.S. Army Corps
of Engineers standards or Commission standards. Please provide the survey reports and field
data sheets supporting the delineations shown in Exhibit 8.
12. Please provide an analysis of air impacts, including greenhouse gas emissions. Is a
SCAQMD permit required for this work? If so, please provide the status of that application
and provide information regarding mitigation measures or offsets proposed by NBR or
required by the SCAQMD.
13. Please provide an evaluation of a range of alternative infrastructure removal strategies,
including partial removal options that include abandonment in place of materials in sensitive
resource areas and other methods of minimizing the disturbance footprint and potential
resource impacts associated with removal activities.
14. Please submit a copy of the 2010 Archaeological Resources Assessment for the site.
15. Please provide additional information regarding the amount of excavation (size and depth of
burial pits) that would be required to effectuate the proposed onsite burial of concrete and
asphalt debris. Please also evaluate additional alternatives to this disposal method, including
partial onsite re-use and partial offsite disposal options. Please indicate the nearest offsite
disposal location, the proposed route to this site, and the number of miles for this route.
Please also evaluate offsite re-use options for the concrete and asphalt materials, such as use
as roadbed or construction fill material.
16. Please provide the 2001 site clean-up levels referred to in Section 3.6 as well as a description
of the circumstances surrounding the application of these levels to the project site and the
status of consultations with resource agencies regarding the applicability of these levels to
the proposed project.
17. Please provide the footprint area of ongoing oil operations within each of the proposed soil
stockpile, treatment, testing, and placement areas.
18. Please describe and quantify the potential adverse impacts associated with moving materials
across the arroyo.
19. Please quantify the heavily disturbed area within Abandonment Area 2 that currently
supports oil infrastructure and a prior remediation soil stockpile. Please also quantify the
proposed total and per week water use needed to carry out the proposed soil remediation.
20. Please provide any studies, reports, and documentation supporting the anticipated success of
the proposed onsite soil bioremediation program.
21. Please provide an exhibit that shows the sensitive habitat and wildlife use areas that would
be impacted by implementation of the proposed Abandonment Plan (essentially a map
depicting the on-site sensitive wildlife and vegetation species with an overlay of proposed
construction/disturbance areas). Please also provide access to related GIS files.
22. Given what we know now about the location of sensitive habitat areas and wildlife use on
the overall site, it appears that the proposed location of stockpiling, concrete crushing areas,
etc. are to be located within areas of sensitive habitat and wildlife use. Please evaluate
alternatives to using these areas.
23. Please provide a thorough evaluation of a reasonable range of alternatives to the proposed
bioremediation program. These alternatives should include an evaluation of the use of (a)
only remediation and stockpiling sites on one side of the arroyo rather than replicate sites on
each side; (b) a phased remediation approach carried out over a longer time period using
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smaller/fewer remediation, stockpile, and borrow areas; (c) multiple small remediation cells
rather than fewer larger cells; (d) treated bio-remediated soil to backfill impact sites rather
than the excavation and use of clean soil for backfill; (e) a combination of trucking offsite
and onsite treatment that includes onsite treatment of only the lowest levels of contaminated
soils; and (f) alternative locations and configurations of remediation, stockpiling, and borrow
sites that minimizes the use of areas outside current development footprints.
24. Please provide a project specific Spill Prevention and Response Plan. This plan must at a
minimum (a) quantify a “worst-case” spill scenario and explain the basis for the identified
“worst-case” scenario, (b) a detailed description of all spill prevention and control measures
proposed to be implemented to avoid a spill from occurring, and (c) a description of detailed
response measures (e.g., onsite oil spill response equipment) sufficient to respond to the
“worst-case” estimate spill.
25. Please provide all GeoSyntec reports from 1992 through 1996 included in the list of
references to the January 1996 Phase I Description Environmental Restoration Program
Newport Banning Ranch and from 1989 through 2003 included in the list of references in the
August 2009 Draft Remedial Action Plan.
Planning Issues Related to NBR Development Plan
26. Water Quality
a. While Commission staff understands that NBR’s proposed water quality basins, both in
the lowlands and near the perimeter of the site may be “above and beyond” the water
treatment requirements necessary for the development proposed, we still need to
understand the construction impacts the development of these basins will have on the
resources of the site. In order for us to assess the impacts related to the construction and
post-construction, please provide the details regarding the size, specifications,
dimensions and cross sections for these two basins.
b. Although OC DAMP has specific requirements for commercial establishments, please
provide the details regarding the location, placement, and design of the commercial and
resort space features (loading bays, storage areas, refuse, etc.) and proposed BMPs for
these features (such as spill prevention techniques, treatments for backup and overflow,
etc.).
c. Stormwater Pollution Prevention Plan (SWPPP). Your May 17, 2013 response letter
stated on page 80, “ SWPPP’s are typically prepared in conjunction with rough grading
plans and precise grading plans immediately before the site commences construction
activities… A detailed SWPPP will be prepared and provided to Coastal Commission
review following approval of the site plan.” Commission staff would like to review the
draft SWPPP. Please provide as soon as it is available.
27. Conceptual Plans
a. Thank you for providing the square footages of the commercial spaces. The cover letter
included with the package submitted Oct. 30, 2014 indicated that complete floor plans
and foundation plans were included in the exhibits, although these items were not
received. Preliminary floor plans were submitted in the EIR for the resort only. Please
provide proposed floor plans (architectural plans) for the commercial areas, mixed-use
areas, and the resort.
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b. The elevations provided depict the heights of the structures, but do not depict the height
of the architectural features that extend above the height labeled. While the height of the
architectural features is not a filing requirement, it is necessary for staff’s analysis.
28. Archeology
a. Thank you for submitting the Archeological Research Plan (ARP). As a general
comment, we find the ARP to be lacking as does not demonstrate that the archaeological
testing already performed was adequate to determine that the proposed development
(including remediation) will not impact known or unknown archaeological resources.
There is no indication that the ARP was subject to peer review nor submitted to State
Office of Historic Preservation, Native American Heritage Commission, or affected
Native American groups for review and comment on the adequacy of the Plan. Some
Native American individuals believe that there are burials on the project site. No burials
were found. There is no discussion in the Plan as to why no burials were found. Also,
the focus of the ARP was to determine whether any sites are eligible for listing on the
California Register of Historic Resources or the National Register of Historic Places.
However, the focus should be to determine whether there are intact cultural resources,
including Native American burials, and if they are present, what measures need to be
taken to protect those resources in place, as opposed to careful excavation, regardless of
whether it meets CRHR or NRHP criteria.
b. Section 2.2 Regulatory Setting includes the California Coastal Act. However, the
discussion is vague and does not cite the specific Coastal Act policy, Section 30244, that
requires the protection of cultural resources. Page 33 of the Plan states, “through a
combination of STPs and intuitively positioned Control Units” measured each site’s
cultural constituents. One potentially significant site, ORA-906, had only one Unit. It is
unclear as to whether the number and depth of STP and hand excavated units were
adequate to detect any deeply buried resources. Finally, on page 33 the Plan states that
fire-affected rocks were discarded after they were recorded. Fire-affected rocks are
considered significant cultural resources. It is unclear why these were discarded as
opposed to reburied or given to the Cooper Center.
c. Will an after-the-fact approval be sought for the archeological resources previously
disturbed onsite? If so, please amend the current project description to include this.
d. Is mitigation proposed for the disturbed and removed archeological resources? Again, if
so, please amend the project description to include the mitigation proposed.
29. Biology
a. Inconclusive data regarding the presence of fairy shrimp was presented in the summary
of wet season survey for several seasonal features including F, O, S, U, AA, and QQ.
The summary reported insufficient ponding, however the ponding averages listed were
all above the 3 cm depth required for sampling, except for feature O. Please explain why
features with sufficient ponding had inconclusive results. In the 2013-14 wet season
survey, these ponds were not sampled.
b. The summary also states that some seasonal features were not surveyed for fairy shrimp
including RR, SS, and TT; however it states earlier that they may have been subject to at
least 2 wet season surveys. For these reasons, additional surveys comprised of dry season
surveys followed by complete wet season surveys or comprised of two consecutive
complete wet season surveys are required.
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30. Other Agency Approvals
Please provide an update on the status of the CDFW and USACE permits as of September
2014.
The information requests regarding NBR’s proposed oil field abandonment, infrastructure removal,
and remediation activities were developed by the Commission’s Energy, Ocean Resources, and
Federal Consistency Division. If you have questions regarding these requests, please direct them to
Cassidy Teufel at (415) 904-5502. For other questions, please call Amber Dobson at (562) 5905071. Upon receipt of the requested materials we will proceed with determining the completeness
of you application. For your information also, we have enclosed public comment recently received
by Commission staff regarding the information you provided on October 30, 2014.
Sincerely,

Amber Dobson
Coastal Program Analyst

Karl Schwing
Coastal Program Manager
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Banning Ranch
Impacts to ESHA-Wetlands from
Development Grading Plan
Project Boundary
Grading Plan
CBBS Coastal Sage Scrub
Southern Coastal Bluff Scrub Maritime Succulent Scrub
Purple Needle Grass Grassland
Riparian Habitat

18th Street

Vernal Pools
Coastal California
Gnatcatcher Habitat
Burrowing Owl
Winter Burrowing Territory

Lowland Wetlands

17th Street

16th Street

Source: Esri, DigitalGlobe, GeoEye, Earthstar Geographics, CNES/Airbus DS,
USDA, USGS, AEX, Getmapping, Aerogrid, IGN, IGP, swisstopo, and the GIS
User Community

Impacts to ESHA-Wetlands from Development Grading Plan.
Technical Services Division - GIS Unit

For Illustrative Purposes Only. Source: Dudek, FUSCOE, ESRI, CCC.
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Banning Ranch
ESHA-Wetland Impacts, by Development Area,
with Remainder (Outside 100 ft. buffers) Depicted
Project Boundary
Acreage of Urban Colony: 18.7 acres
Acreage Outside 100 ft. ESHA Buffers in
Urban Colony: 4.6 acres
Acreage of North Village: 51.6 acres
Acreage Outside 100 ft. ESHA Buffers in
North Village: 1 acre

18th Street

Acreage of South Village/Resort Colony:
30.4 acres
Acreage Outside 100 ft. ESHA Buffers in
South Village/Resort Colony: 2.9 acres
Acreage of Parks-Recreation: 46.8 acres
Acreage Outside 100 ft. ESHA Buffers in
Parks: 4.5 acres
CBBS Coastal Sage Scrub
Southern Coastal Bluff Scrub Maritime Succulent Scrub
Purple Needle Grass Grassland

17th StreetVernal Pools

Riparian Habitat

Coastal California
Gnatcatcher Habitat
Burrowing Owl
Winter Burrowing Territory

Lowland Wetlands

16th Street

Source: Esri, DigitalGlobe, GeoEye, Earthstar Geographics, CNES/Airbus DS,
USDA, USGS, AEX, Getmapping, Aerogrid, IGN, IGP, swisstopo, and the GIS
User Community

ESHA-Wetland Impacts, by Development Area,
with Remainder (Outside 100 ft. buffers) Depicted

Technical Services Division - GIS Unit

For Illustrative Purposes Only. Source: Dudek, FUSCOE, ESRI, CCC.
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CCC Newport Banning Ranch Site Tour - June 11, 2014
Newport Banning Ranch
Sensitive Vegetation, Vernal Pools and
Seasonal Wetlands, and
Special Status Wildlife Compilation
Project Boundary
Limits of Proposed Development
Special Status Wildlife
Riparian Areas

18th Street

Sensitive Vegetation
Vernal Pools, Brackish and Freshwater Marsh
(on Lower Mesa), and Seasonal Ponds
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Source: Esri, DigitalGlobe, GeoEye, i-cubed, USDA, USGS, AEX, Getmapping, Aerogrid, IGN, IGP,
swisstopo, and the GIS User Community

Draft. Subject To Revision.
EXHIBIT DISTRIBUTED FOR JUNE 2014 FIELD TRIP TO NBR SITE
Technical Services Division - GIS Unit

For Illustrative Purposes Only.
Sources: Dudek, BonTerra, LSA, PCR, GLA, ESRI.
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October 2, 2015
VIA EMAIL
California Coastal Commission
Via email
200 Oceangate, Long Beach
CA 90802

A copy of this letter has been provided to California Coastal Commission Staff in accordance with the
requirements of Public Resources Code, Sections 30319-30324
Regarding:

Item W9b, CDP Application No. 5-13-032

Hearing Date: October 7, 2015
Dear Chair Kinsey and Members of the California Coastal Commission,
I would like to thank you for your time and consideration of our project. We are writing to request the
Commission’s approval of the Newport Banning Ranch (NBR) project. Newport Banning Ranch, although
disturbed by historic and ongoing oil operations and heavily dominated by non-native vegetation, contains a
fragmented population of flora and fauna species. Additionally, the site is uniquely situated both within an
urban coastal community and adjacent to one of the region’s most significant open space and recreational
corridors along the Santa Ana River. These factors collectively provide opportunities to integrate the site’s
distinct physical attributes and location with a balanced redevelopment plan that emphasizes Smart Growth
infill development with restoration and expansion the site’s natural resource values, connections to other
public open space lands, and introduction of high-priority coastal public access, recreational and visitorserving land uses on the property.
Following unanimous local approvals, and since February 2013, we have worked diligently to provide
Coastal Commission Staff (Staff) with the necessary application materials and technical analyses to
address the issues raised during their review of our application. Unfortunately, we remain at odds with
Staff on their analysis and view regarding the project’s inconsistency with the Coastal Act and the City of
Newport Beach certified Coastal Land Use Plan (which provides guidance for the Commission’s review of
the project).
We would like to take this opportunity to provide additional details and clarification regarding certain
aspects of the Project, and the significant amount of project information and technical analyses submitted
to support the Commission’s review and approval of the project. We have provided a summary of our
overall position regarding the Commission’s ability to approve the Project pursuant to the conflict resolution

provision of the Coastal Act below, which is followed by a more detailed point-by-point response to specific
elements of the Staff Report that we deemed important to better inform your review and consideration of
the Project.
In essence, the Staff Report argues for a “do nothing” option, leaving the property as a long-standing
industrial oil field for decades to come while non-native invasive plants increasingly dominate over
fragmented and degraded sensitive habitat. NBR has instead proposed a Project that will abandon and
result in consolidation of the active oil facilities on a small portion of the site, remediate soils impacted from
75 years of oil extraction activities, and restore as much of the property as possible to high quality wetlands
and ESHA which will be permanently protected and maintained in a 265-acre Natural Open Space
Preserve. The Project will greatly maximize public access and recreation opportunities on the property
through miles of bike and pedestrian trails and active and passive parkland with linkages to the beach and
inland areas along the Santa Ana River Valley. The Project will provide a visitor-serving 75-unit resort inn
coupled with an onsite 20-bed hostel proximate to the trails, the beach, visitor-serving uses, and all
amenities of the resort inn, available to hostel users at controlled, defined low cost rates. And, the Project
will, for the first time, provide water quality improvements to halt the continuing degradation of water quality
and marine resources that result today from historic fill of wetlands, existing deficiencies in drainage,
uncontrolled erosion and sedimentation and the absence of water quality treatment facilities on the
property.
For the reasons more fully discussed below, we respectfully request the Commission’s approval of the
Project, subject to the Applicant’s proposed Motion and Conditions of Approval provided in Attachment A,
and pursuant to the Coastal Act conflict resolution findings provided in Attachment B. For ease of
reference, the Applicant’s proposed Conditions of Approval are grouped by Coastal Act Policy issue, where
possible, and are cited throughout this letter, where appropriate, to demonstrate the Project’s consistency
with the Coastal Act.
I.

PROJECT DESCRIPTION CLARIFICATIONS AND REVISIONS

The City of Newport Beach (City) approved the proposed NBR Project in 2012 and, as noted above, an
application was field with Commission in February 2013. Since then, we have responded to numerous
incompleteness determination letters and met with Staff in an effort address their concerns. As a result of
suggestions from Staff, the current submittal was revised numerous times, which is not reflected to any
extent in the Staff Report. Those revisions include:








Increase in the Natural Open Space Preserve from 228 acres to 265 acres
Reduction in the development footprint from 87 acres to 77 acres
Reduction in the backbone roads for the Project from 27 acres to 17 acres, including removal of the
North Bluff Road from the northern portion of the site (between 17 th Street to 19th Street), removal
of the North Bluff Road from the school site, and realignment of the North Bluff Road to minimize
vegetation and seasonal feature impacts
Reduction in grading volumes from 3,544 to 1,808 million cu. yds.
Reduction of all 4-lane divided roads to 2-lane divided roads
Integrating wildlife under-crossings within the Bluff Road design between Coast Highway and 15 th
Street, and within the 17th Street extension
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Addition of a bridge over the large arroyo to avoid fill of a portion arroyo
Relocation of the proposed visitor-serving commercial and over-night accommodations to the most
prominent coastal oriented portion of the property
Incorporated a ground-truthing in the remedial action plan to ensure minimization of oil
abandonment and remediation impacts in the proposed Natural Open Space Preserve.

In addition, the Staff Report states that the Project proposes 1,375 residential units. The current site plan,
however, has been revised to show 200 fewer units. This is reflected in the Applicant’s Special Condition
no. 1, which states that the Project will have no more than 1175 residential units.
As noted, the Project also proposes a 75 room resort inn and as well as a unique onsite hostel. Initially, the
Applicant proposed an 8-10 bed hostel. In meetings with Staff, Staff suggested that the number of beds
equal 25% of the number of hotel rooms, or 19 beds. We have embraced the suggestion and will provide a
20 bed hostel. This is reflected in the Applicant’s Special Condition no. 19. The onsite hostel will be
located proximate to not only the resort inn, but to the commercial and visitor-serving uses proposed,
pedestrian and bike trails onsite and offsite, and the beach via the pedestrian/bike bridge access proposed.
The Applicant’s Special Condition establishes a formula for defining low-cost rates, consistent with recent
Commission actions, to ensure the hostel is operated as a low-cost overnight accommodation facility open
to the general public in perpetuity and ensures that hostel users have access to enjoy all of the amenities of
the resort inn.
Further, in response to the Staff Report analysis regarding potential visual impacts of development within
the South Village, although the project site is not located within the City of Newport Beach’s Shoreline
Height Limitation Zone, which limits building heights to 35 ft., and would not be substantially visible from the
Coast Highway view corridor, we are proposing to limit development within the South Village to a maximum
of 40 ft. as reflected in the Applicant’s Special Condition no. 1.
II.

PROJECT APPROVAL UNDER CONFLICT RESOLUTION

We acknowledge the project site contains important wetlands and sensitive habitats, and the Commission’s
policies require that strict limitations be placed on the types of uses allowed in such areas, and for that
reason the Commission may conclude that the proposed project is potentially inconsistent with Coastal Act
Section 30233 (use limitations in wetlands) and Section 30240 (use limitations in ESHAs). However,
despite these potential policy inconsistencies, and when considering the degraded state of the resources
onsite, and the necessity of abandoning and remediating the oil field, that would be affected by the project,
the Commission has the ability to approved the Project through conflict resolution because denying or
modifying the project to eliminate these potential policy inconsistencies would conflict with other important
Coastal Act policies, including (1) Sections 30210, 30211, 30212, 30212.5, 30213, 30223, 30252, and
30254 (protection and enhancement of public access to the coast and enhancement of shoreline and
upland recreation areas in the Coastal Zone), (2) Sections 30232, 30260 and 30262, which require
protection against spillage of oil and hazardous substances and location and consolidation of oil facilities,
(3) Section 30251, which requires the protection of the scenic and visual qualities of coastal areas, (4) and
Sections 30230 and 30231 (protection and enhancement of marine resources and water quality).
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The Coastal Act anticipates that there may be conflicts between one or more Chapter 3 policies and
provides in Section 30007.5 (the “balancing” provision) that “conflicts be resolved in a manner which on
balance is the most protective of significant coastal resources.” A detailed analysis of the Project’s
consistency with conflict resolution provisions of the Coastal Act, is provided in Attachment B, and is briefly
summarized below.
A. PROTECTION AND ENHANCEMENT OF PUBLIC ACCESS AND RECREATIONAL RESOURCES
(Sections 30210, 30211, 30212, 30212.5, 30213, 30220, 30223, AND 30252)
The coastal access and recreation policies of the Coastal Act mandate that maximum public access and
recreational opportunities in the coastal zone be provided for all people, consistent with the need to protect
public safety, private property and natural resources. The property is currently a fenced, closed industrial
site. The Project would eliminate existing impediments to coastal access and low cost recreation
opportunities for residents and visitors associated with the current oil and gas operation, and includes
several elements integral to the proposed development plan that would substantially benefit coastal access
and recreation as mandated by Sections 30210, 30211, 30212, 30212.5, 30213, 30220, 30223, and 30252
of the Coastal Act.
NBR’s proposed 265 natural open space is distinctively positioned to serve as the centerpiece of the longenvisioned 1,000-acre Orange Coast River Park (Exhibit 1). This regionally significant park concept is
planned to extend inland from the mouth of the Santa Ana River to include properties in Costa Mesa and
Newport Beach, and northerly up the coast to wetland areas in Huntington Beach. Following the
consolidation and removal of oil facilities and remediation activities, NBR’s proposed Natural Open Space
Preserve will provide for habitat and recreational continuity with other parklands envisioned in the Orange
Coast River Park concept, linking miles of trails and hundreds of acres of coastal and inland recreational
areas along the Santa Ana River Valley and up coast to Huntington Beach. NBR’s proposed public access
plan and amenities, which includes a pedestrian and bicycle bridge across Coast Highway to the beach, will
also facilitate implementation of the California Coastal Trail vision to “Create linkages to other trail systems
and to units of the State Park system, and use the Coastal Trail system to increase accessibility to coastal
resources from urban population centers.” (Completing the California Coastal Trail, Coastal Conservancy
2003.)
The proposed Project would introduce new, low-cost public access and recreational resources to the site by
creating an interconnected system of trails, natural open space and public parklands, and constructing
park-specific improvements to maximize access and recreation opportunities on the site, and to adjacent
parklands and the beach, for residents and visitors with diverse backgrounds, interests, ages, and abilities
(Exhibit 2). In addition, the Project includes development of a number of support facilities throughout the
site to support access to and use of trails and parklands, where limited support facilities are currently
available, including public parking, trailhead improvements, interpretive amenities, signage, trash
receptacles, picnic areas, and bike-related services. Included in the Project are approximately 25 acres of
public parks a 7-mile local trail system supplemented by on-street bike trails, and pedestrian paths that
would connect to the existing regional trail system, and a significant amount of public parking and regional
trail staging areas provided in multiple locations throughout the project site (Exhibit 3).
The proposed public access and recreation Project elements will be implemented and managed through
the Applicant’s Special Condition nos. 11 – 17, which collectively require 1) recordation of an offer to
dedicate fee title for the proposed community parks and associated amenities, 2) recordation of an offer to
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dedicate an easements for the proposed public access improvements and associated amenities within the
Natural Open Space Preserve, 3) submittal of a final development phasing plans to ensure construction of
proposed access and recreational improvements occur prior to or concurrent with the issuance of the
certificate of occupancy for the first residence of any particular development phase, 4) submittal of a Public
Amenities and Trail Management Plan which details, among other things, that all proposed streets and
sidewalks remain open to the public and appropriate signage, amenities (benches, trash receptacles, etc.),
lighting, fencing and landscaping be installed throughout the site, and 5) submittal of an open space
management plan which demonstrates NBR’s ability to ensure long-term funding and management of the
Natural Open Space Preserve and associated public access improvements (i.e. Talbert Trailhead
Interpretive Park, all open space interpretive trails, and associated appurtenances including but not limited
to landscaping, trail routes and surfaces, fences, benches and other facilities).
In addition to extraordinary public access and recreation features, the Project, as noted, will provide a high
priority visitor-serving commercial use on the property, a 75-room resort inn, and onsite low cost overnight
accommodations, a 20-bed hostel (in excess of 25% of the number of hotel rooms), with controlled rates,
consistent with Coastal Act Section 30213. Special Condition no. 19 establishes controls on these uses,
consistent with past Commission decisions.
The conflict resolution provisions of the Coastal Act are applicable to the Project because denial or
modification of the project to fully resolve potential inconsistencies with the Coastal Act wetland and ESHA
protection policies would eliminate project improvements which would serve to affirmatively implement the
coastal access and recreation policies of the Coastal Act.
B. PROTECTION AND ENHANCEMENT OF MARINE RESOURCES AND WATER QUALITY
(SECTIONS 30230 AND 30231)
The Coastal Act requires that marine resources and water quality be protected and, where feasible,
enhanced and restored. There are currently no water quality improvements on the subject property. The
proposed Project would have no adverse impact to water quality, and would alternatively incentivize the
timely consolidation, abandonment, and remediation of oil facilities on the site which would allow for
implementation of the proposed development plan that includes a comprehensive Water Quality
Management Plan and restoration plan. The proposed Water Quality Management Plan would address the
existing deficiency in drainage and water quality treatment facilities in the project area, and would therefore
effectively improve water quality for both on and offsite stormwater runoff, which would serve to enhance
the quality and habitat value of receiving water bodies on and adjacent to the project site.
In addition, the proposed Project includes restoration of the property’s degraded wetland and riparian
areas, as well as creation of a third-party reserve area for future tidal wetland habitat restoration
opportunities. Removal, remediation and restoration of the existing oil facility areas on the property would
remedy existing conditions that have resulted in vegetation removal and exposed bare soil, contributing to
erosions and sedimentation, and well as historic fill and alteration of wetland hydrology, thus reducing the
functions and biological productivity of the wetlands onsite. The Project would restore and expand wetland
and riparian habitat proposed for long-term preservation, with mitigation treatments and native vegetation
community establishment that would serve to strengthen wetland and riparian habitat continuity with the
wetland complex on the surrounding properties.
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The proposed Project Water Quality Management Plan, when combined with oil facility consolidation,
abandonment and remediation and the proposed restoration plan, would significantly restore and improve
runoff management and water treatment opportunities across the site. Overall, the proposed water quality
improvements would address untreated flows to the arroyos, redirect runoff away from bluffs, and reduce
polluted runoff from existing facilities to the Semeniuk Slough and the Santa Ana River, resulting in an
improvement over existing site runoff conditions with respect to water quality, velocities and delivery of
runoff to the downstream receiving waters.
The proposed Water Quality Management Plan would be implemented through the Applicant’s proposed
Special Condition nos. 22. Special Condition no. 20 - 21would require that Construction Best Management
Practices and Interim Erosion Control Plans are implemented during the construction phase to ensure
potential impacts to water quality and marine resources are minimized to the maximum extent feasible. In
addition, Special Condition no. 23 would ensure all wetland and upland habitat creation, restoration,
conservation, maintenance and management would be implemented consistent with the final approved
HCCMP.
Here again, the conflict resolution provisions of the Coastal Act are applicable to the Project because
denial or modification of the proposed project to fully resolve potential inconsistencies with the Coastal Act
wetland and ESHA protection policies would eliminate project improvements which would effectively restore
sustainable hydrology patterns and provide water treatment measures across the site, which are necessary
to protect and enhance marine resources on the site and adjacent Santa Ana River ecosystem beyond
existing conditions. Further, denial or modification of the proposed project to fully resolve policy
inconsistencies would result in continued degradation of water quality and marine resources resulting from
existing deficiencies of drainage, lack of water quality treatment facilities, and historically filled and altered
wetland hydrology in the project area that will further degrade water quality over time.
C. SITE REMEDIATION; LOCATION AND CONSOLIDATION OF OIL FACILITIES; PROTECTION OF
COASTAL SCENIC AND VISUAL QUALITIES (SECTIONS 30232, 30251, 30260 AND 30262)
Section 30232 of the Coastal Act requires protection against spillage of crude oil and gas petroleum
products or hazardous substances and the provision of effective containment and cleanup facilities and
procedures for accidental spill that occur. Section 30260 encourages coastal-dependent industrial facilities
to be located or expanded within existing sites, and Section 30262 requires that new or expanded facilities
related to oil and gas development be consolidated to the maximum extent feasible. Section 30251 further
requires that the scenic and visual qualities of coastal areas be protected as a resource of public
importance. The provisions are consistent with the basic goals the Legislature established for the coastal
zone in Section 30001.5, which include “protect, maintain, and where feasible, enhance and restore the
overall quality of the coastal zone environment and its natural and artificial resources.”
More than half the site has been impacted by scattered oil operations (over 470 locations were used at one
time as well drilling and production pads to produce the oil). This consists of hundreds of wells, well pads,
over 40 miles pipelines, tanks, structures, power lines and poles, roads, road base and asphalt-like
materials, sumps, and impacted soils. As a result of 75 years of oil operations, the site is currently
degraded and the sensitive habitats onsite have become highly fragmented and degraded. NBR proposes
comprehensive oil field cleanup on 384 acres of the 401-acre site and complete remediation of the affected
soils at a cost to the owner of $30 million.
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Denial of the Project would continue oil operations in effect across the property for decades to come. By
contrast, the abandonment and remediation component of the Project would dramatically reduce the
current onsite oil operations. Consistent with Section 30262, it would consolidate them in two “remainder
operations” sites totaling a maximum of 17 acres in existing areas which currently support active oil
operations, and it would deed restrict those areas to open space as well upon the cessation of oil
operations.
Coupled with abandonment and remediation is a comprehensive habitat preservation and restoration
program – the “Habitat Conceptual Conservation and Mitigation Plan” (“HCCMP”), discussed further below.
The HCCMP requires, concurrently with the oil field clean up and remediation, removal of 51 acres of nonnative invasive plants (mustard, pampas grass, ice plant, poison hemlock, exotic palms, eucalyptus, giant
reed, acacia, myoporum, and pepper tree) which during the Commission’s June 2014 site visit the
Commission’s biologist noted will become the “dominant” species onsite if left unchecked. The HCCMP
establishes a comprehensive expansion, restoration, enhancement plan to ensure the long-term viability of
habitats and wildlife on the property. Implementation of the Plan involves reestablishing now fragmented
sections of the site by strategically preserving remaining habitats, enhancing degraded areas, restoring
riparian vegetation, and creating new and improved wetland and upland habitats at a cost in excess of $10
million. The end result will be a 265-acre protected Open Space Area which eliminates all of the unsightly
oil facilities and provides functional, continuous habitat, connectivity between diverse habitat types, wildlife
corridors with adjacent open spaces and larger environment, conservation and creation of habitat for
sensitive and listed species (including the California Gnatcatcher, San Diego Fairy Shrimp, and Least Bell’s
Vireo), and enhancement of existing habitat to achieve greater biological diversity and value for existing
wildlife. The Project also proposes privately funded long-term stewardship and maintenance of the restored
areas by a non-profit organization, the Newport Banning Land Trust.
The conflict resolution provisions of the Coastal Act are applicable to the Project because denial or
modification of the project to fully resolve potential inconsistencies with the Coastal Act wetland and ESHA
protection policies would eliminate project improvements which would serve to affirmatively implement the
site remediation, oil field consolidation, and scenic and visual quality policies of the Coastal Act.
D. WETLANDS AND ESHA
Section 30007.5 of the Coastal Act requires the Commission to resolve the subject policy conflicts in a
manner that is most protective of coastal resources. In this case, the project would result in certain impacts
to wetlands and Staff recommended ESHA, which have been subject to varying degrees of disturbance and
degradation given the past and current land uses of the property. Given the expanse of existing long
standing oil field disturbance and limited habitat expansion opportunities due to adjacent urban
development and increasingly dominance of non-native invasive plants, the long-term sustainability of
these remaining habitats and wildlife species is uncertain absent concentrated efforts to restore, expand,
where possible, and responsibly manage the resources into the future.
The NBR HCCMP discussed above includes a comprehensive restoration and enhancement plan to ensure
long-term viability of NBR’s sensitive habitats and the special status species that rely on them. The HCCMP
provides for effectively preserving and restoring wetlands and ESHA to addresses project-specific impacts,
in conjunction with targeted restoration to address the unique habitat needs of the special-status species
that occur on site. Implementation of the HCCMP involves strategically preserving remaining wetlands and
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ESHA and enhancing degraded habitat areas, restoring riparian corridors, and creating new and improved
wetland and upland habitats with functioning transitional habitat areas to achieve the overall project goal of
enhancing biodiversity and habitat value on the site with adjacent open space areas to support a range of
native plant and wildlife species. The HCCMP would provide enhanced and contiguous habitat
contributions to the broader Santa Ana River ecosystem, and will ensure that the critical wildlife corridors
supporting several special-status species within the project area have sufficient areas of high-quality habitat
necessary for species survival. The proposed HCCMP would be implemented through the Applicant’s
proposed Special Condition no. 23, which requires submittal of a final HCCMP that addresses all wetland
and upland habitat creation, restoration, conservation, maintenance and management responsibilities
necessary to ensure long-term success of the proposed restoration plans. In addition, a series of Special
Conditions are proposed (nos. 24-32) to ensure construction and project operational activities (public
access usage, landscaping, lighting, fencing, etc.) are conducted in manner that minimizing impacts to
sensitive habitats and species to the maximum extent feasible.
As such, the project is designed to avoid and minimize impacts to wetlands and ESHA to the maximum
extent feasible and, with proposed mitigation, will result in the restoration and conservation of habitat with
improved ecological function and value.
E. ALTERNATIVES
There are no alternatives identified that would be both feasible and less environmentally damaging. The
Staff Report recommends, in effect, the “no project” alternative, which would mean that abandonment or
remediation would be deferred for many decades, excluding the substantial habitat restoration proposed.
The oil operations throughout the property would continue, along with continued contamination of the soil
which surrounds the actively operating facilities. Sensitive habitats on the property would become
increasingly fragmented and degraded; with non-native invasive plants aggressively becoming the
dominant plant species. The “no project” alternative would perpetuate the existing deficiencies in drainage
and polluted stormwater runoff, which is currently untreated and conveyed across the property via sheet
flow or the site’s drainages, causing erosion and sedimentation of the Semeniuk Slough. This alternative
would not provide public access and recreation, such as the trails, trail connections, and parklands
proposed. There would be no visitor-serving hotel and no low cost overnight accommodations provided.
The “no project” alternative would therefore not be a less environmentally damaging alternative that is
consistent with all relevant Chapter 3 policies.
The Staff Report purports to identify a “reduced development” alternative. This alternative is reflected in a
figure, crafted by Staff (see page 76 of the Staff Report), that shows a handful of tiny “bubbles” in disparate
areas of the property where Staff suggests limited development could be accommodated without significant
disruption to habitat. The “development bubbles” shown, however, are wholly disconnected. Staff’s figure
does not include any roads to or as between these areas, nor does it explain how those isolated areas
would relate to one another, or how they would be served by a logical array of services. The Staff Report
rejects the hotel and hostel proposed and suggests a small portion of the area that would support those
visitor-serving uses could serve instead environmental camping, tent cabins, or cabins. This “alternative”
ignores the fact that oil facilities extend over the entire site, including those specific upland areas where
development is proposed, that the cost to abandon and remediate those facilities would cost on the order of
$30 million, and that the sensitive habitats on site are in a state of decline and that the non-native invasive
species that occupy 51 acres of the site have reached the point where they are becoming the dominant
species on the property. This alternative also would not provide any of the public access and recreation
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amenities proposed, any of the water quality improvements proposed, or any of the visitor-serving and low
cost overnight accommodations proposed. The simple fact is -- no one would undertake development
under the simplistic scenario Staff offers, given the obvious uncertainty surrounding what could be
developed in Staff’s tiny development bubbles and, most importantly, the enormous financial undertaking
that would first be required to abandon, remediate, and restore the property. The “reduced development”
alternative is, therefore, not the less environmentally damaging feasible alternative.
By contrast, the proposed Project would properly abandon and remediate the existing oil field and
consolidate oil operations in two small areas which currently support such facilities. It would remove 51
acres of non-native invasive plants which, as noted, threaten to dominate the plant species on site. And, it
would provide comprehensive habitat restoration of the property and consolidate those restored areas in a
dedicated and protected 265-acre open space area contiguous with adjacent public open space. It would
confine development to the upland areas following abandonment and remediation in those areas, provide
the water quality infrastructure to address onsite and offsite stormwater runoff that currently does not exist,
and provide the extensive trail system, parkland, and visitor serving and affordable overnight uses
proposed. Given the extent of abandonment and remediation that is necessary to clean up the site, even if
only for opening the site up to the public, scattered nature of seasonal features and the questionable ESHA
determination recommended by Staff, there are no feasible alternatives that would achieve the objectives of
the proposed Project without violating Chapter 3 policies.
CONFLICT RESOLUTION SUMMARY
In summary, the proposed Project provides a classic case for the balancing of conflicting Coastal Act
policies. The Project includes abandonment and remediation activities that would create potential
inconsistencies with the Coastal Act policies relating to wetlands and ESHA. However, denying the Project
because of its inconsistency with those policies would result in significant adverse effects on public access
and recreation, oil field clean up and consolidation, biological resources, scenic and visual quality, and
water quality. For the reasons set forth above, NBR submits that approval of the Project, as proposed and
with the Special Conditions requested by the Applicant, is “most protective of coastal resources” for
purposes of the conflict resolution provisions of Coastal Act Section 30007.5.
III.

SPECIFIC RESPONSES TO STAFF REPORT

Staff has concluded the project is inconsistent with several Coastal Act policies, including those policies
that require protection of wetlands, ESHA, archaeological and visual resources, and that new development
be supported by adequate services, including water supply. We disagree with Staff’s conclusion for a
number of reason, and request that the Commission consider the Applicant’s proposed Conditions included
in Attachment A and the Coastal Act conflict resolution findings provided in Attachment B, which clearly
demonstrate the Project is consistent with applicable Coastal Act policies. Detailed technical responses
follow in response to certain statements and conclusions of the Staff Report relative to Alternatives, status
of other agency approvals, Abandonment and Remediation, Vernal Pools and Wetlands, ESHA, Takings,
and Local Coastal Program Review.
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Archaeological Resources
The Staff Report acknowledges that the Project accounts for known archaeological resource constraints on
the site, but then asserts that information provided in the application materials was not sufficient for
complete assessment of potential impacts to archaeological resources because the application does not
include a request for approval and implementation of an Archaeological Research Plan (ARP). The Staff
Report then indicates that the Project identified EIR mitigation measures (recovery and monitoring) are not
consistent with the Coastal Act as there are other reasonable mitigation measures that are more protective
of the existing resources, and then suggests that only redesign of the project to avoid significant impacts
(presumably be eliminating certain abandonment and remediation activities altogether or capping such that
the “resources would not be impacted by the abandonment activities) would be consistent with previous
Commission actions (CDP 5-97-367, Hellman and HNB-MAJ-1-12, Ridge).
First, Staff fails to acknowledge that an Archaeological Research Plan was prepared by BonTerra, dated
July 2014, and submitted to the Commission on October 30, 2014..In addition, Staff completely fails to
consider Special Conditions that could reasonably be applied to the project activities potentially impacting
cultural resource impacts, as they have done for hundreds of projects involving the same type of potential
cultural resource impacts.
Throughout the application review process, the proposed development plan was revised to avoid all
potential impacts to recorded significant sites from the development plan. As identified in the ARP,
measures to avoid impacts to known and unknown sensitive cultural resources have been identified and
were implemented during the Extended Phase I site testing conducted during the city’s environmental
review process pursuant to CEQA, and will be implemented during site abandonment and remediation.
These measures included Native American consultation and monitoring, limiting subsurface excavations to
locations immediately adjacent to site areas previously subject to prior cultural investigations (CA-ORA-839
tested by Van Horn, results reviewed by CCC under earlier CDP application), previously disturbed by oil
field development/activities (CA-ORA-844B), and/or limiting subsurface excavations to the minimum
necessary (CA-ORA-906 – only 1 control unit excavated), and requiring that any intact resources be
documented, preserved in place, and reburied The ARP also incorporates procedures to follow if human
remains are encountered. These measures assure that all work is carried out in manner most protective of
any known and potentially unknown archaeological resources on the subject site.
The Archaeological Resources Assessment includes the findings of the site testing conducted to determine
site significance and possible contribution of identified sites to the research questions outlined in the ARP.
While the ARP was not peer reviewed or subject to review and comment by the State Historic Preservation
Officer, Native American Heritage Commission and affected tribal groups, the Archaeological Resources
Assessment was. During the EIR process, the City of Newport Beach contacted the NAHC and
informational letters were sent to each tribe identified on the NAHC’s list. Three requests for consultation
under SB 18 were received from the Juaneño Band of Mission Indians, Acjachemen Nation (Anthony
Rivera); Juaneño Band of Mission Indians, Acjachemen Nation (David Belardes, Joyce Perry); and
Juaneño Band of Mission Indians (Sonia Johnston, Alfred Cruz). The City undertook consultation with each
of the three tribes. A representative of the Juaneño Band of Mission Indians, Acjachemen Nation, Anthony
Riverawas present on site during all archaeological excavations and was afforded the opportunity to
examine excavation units and artifact discoveries.
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The ARP summarizes the results of systematic archaeological assessment undertaken at all of the
previously recorded archaeological resources. The use of hand- excavated shovel test pits (STPs) were
used to “determine the presence or absence of subsurface cultural material in locations where
archaeological sites were previously mapped.” This is a standard professional archaeological strategy used
to evaluate the subsurface presence or absence of cultural materials identified on the ground surface. All
archaeological sites that were systematically resurveyed in the course of project analyses and found to
retain evidence of cultural resources on the ground surface were subject to STP excavations. Where
subsurface cultural resources were identified during STP excavations, additional intensive hand-excavated
“control unit” excavations were completed to determine the extent of cultural remains present that would
have the potential for addressing California Register of Historic Resources or the National Register of
Historic Places eligibility criteria.
The archaeological investigations conducted on the site sufficiently determine whether there are intact
cultural resources, including Native American burials, onsite. STP and control unit excavations were
completed systematically and in a manner to address the “integrity” of the archaeological soils within the
previously recorded archaeological sites. This assessment of prior disturbance is based on the presence of
obvious soil disruptions, the presence of modern refuse that is mixed with soils during grading, or the
complete absence of cultural material indicating prior removal. The following archaeological sites exhibited
one or more of those objective criteria, indicating a lack of intact cultural deposits: CA-ORA-148, -843, , 844 Locus B, -845, -1599, -1600, -1601H, - 1602H, and -1610H. In contrast, the remaining prehistoric
archaeological sites CA-ORA-839, -844 Locus A, and -906 retain their integrity as the archaeological soils
and cultural deposits do not exhibit evidence of previous grading, or mixing with modern refuse. The STP
and control unit excavations collectively determined: 1) the presence or absence of subsurface cultural
deposits within all previously recorded archaeological site boundaries; and 2) the ability of all identified
subsurface cultural deposits to address California Register of Historic Resources or the National Register of
Historic Places eligibility criteria. These data allowed for the systematic, comprehensive assessment of
potential project impacts on the previously recorded cultural resources.
The ability to identify the presence of Native American burials within an archaeological site is undertaken by
completing sufficient excavations to characterize the nature of prehistoric activities that occurred on the
site. A burial can conceivably be located within any prehistoric site, but is traditionally associated with more
complex residential camps that were occupied over a longer period of time. Hand-excavated control units
completed within CA-ORA-839, -844 Locus A, and -906, intact sites that were residential camps, did not
identify any evidence of Native American burials. To eliminate this potential entirely, the intensity of
archaeological excavations would result in the complete disturbance of each of the sites. The
archaeological control units provide for the reasonable characterization that prehistoric burials are not
anticipated in these sites, while minimizing the potential to adversely impact the resource during site
testing.
As such, based on review of prior archaeological investigations on the site and the results of the
Archaeological Resources Assessment, in which no human remains have ever been identified on the
Banning Ranch, the certified Final EIR concludes that there is no indication that there are burials present
on the project site. Nevertheless, the EIR recognizes that Native American tribes note that ancestors were
often buried in coastal locations and evidence exists to support this supposition. Therefore, the ARP and
EIR detail specific procedures to be implemented in the event human remains are discovered during
grading activities to ensure potential impacts to such unknown resources are adequately minimized
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The ARP, when reviewed and considered with the analysis and conclusions of the Archaeological
Resources Assessment (BonTerra Consulting 2009a) and the certified Final EIR for the Newport Banning
Ranch project, collectively demonstrate that 1) the testing conducted by the City in preparation of the EIR
was implemented in manner to avoid significant impacts to cultural resources, and 2) potential cultural
resources on the property (known and unknown) have been adequately assessed in the context of the
proposed project (including remediation) to ensure impacts are avoided, and/or are mitigated, to the
maximum extent feasible pursuant to the requirements of the Coastal Act.
Special Condition no. 34 requires that prior to the issuance of the coastal development permit approving
the proposed project that the applicant prepare and submit an archaeological monitoring and mitigation
plan to be implemented during all site grading and any other development activities (for example, trenching
for utilities) that may impact buried archaeological resources. The plan shall provide for (1) monitoring of
these activities by archaeological and Native American monitors, and the designated most likely
descendent (MLD) when required by State law that an MLD be designated; (2) that a pre-grading meeting
be convened on the project site involving the applicant, grading contractor, archaeologist, and all monitors
and the MLD to in order to make sure all parties are given a copy of the approved archaeological
monitoring and mitigation plan and understand the procedures to be followed pursuant to the plan,
including the dispute resolution procedures to be followed if disputes arise in the field regarding the
procedures and requirements of the approved archaeological monitoring and mitigation plan; (3) if
archaeological/cultural resources are found, all grading and construction must cease that could adversely
impact the resources and/or prejudice mitigation options until the significance of the resource is determined
(if the resources are human remains then additional State and Federal laws are invoked). The potential
mitigation options must include consideration of in-situ preservation, even if it means redesign of the
approved project. The significance testing plan (STP), prepared by the project archaeologist, with input
from the Native American monitors and MLD, must identify the testing measures that will take place to
determine whether the archaeological/cultural resources are significant, is submitted to the Executive
Director to make a determination as to whether the STP is adequate and whether the implementation of the
proposed STP can go forward without a Commission amendment to the permit; (4) once the STP is
implemented, the results along with the archaeologist’s recommendation on the significance of the
resource, made in consultation with the Native American monitors and MLD, are submitted to the Executive
Director in order to make a determination as to whether the discovered resources are significant; (5) if the
resources are determined to be significant by the Executive Director, a Supplemental Archaeological Plan
(SAP) must be prepared, that identifies appropriate investigation and mitigation measures for the resources
found, in consultation with the Native American monitors, MLD, and peer reviewers and after preparation,
comments solicited and incorporated from the Native American Heritage Commission (NAHC), California
Office of Historic Preservation (OHP); and finally, (6) the applicant must carry out the approved SAP after it
is approved by the Executive Director unless the ED determines that the proposed changes recommended
in the SAP are not de minimis and therefore must be approved by the Commission as an amendment to the
permit. Further, the applicant is required to submit a final report at the conclusion of the approved
archaeological monitoring and mitigation plan that is consistent in format and content with the applicable
OPH guidelines.
Special Condition 35 requires the applicant to curate any artifacts not reburied on the project site with an
appropriately licensed facility, requesting such facility to agree to display the resources for public
educational purposes.
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Finally, the Staff Report states “The application does not include a request for approval and implementation
of an Archaeological Research Plan (ARP), nor did it include an after-the-fact request for approval for the
archaeological testing and recovery that was conducted on the site through the EIR process”, suggesting
that some level of unresolved unpermitted development exist on the site. We note that, in response to Staff
comments on the project, we responded on March 5, 2015 by indicating all issues related to archeological
resources have been resolved via the executed Settlement Agreement and acknowledging that future
archeological work will require review by the Commissiom prior to commencement of any work.
Visual Resources
The Staff Report notes that the coastal bluffs of the NBR site contain natural bluff formations as well as rare
coastal bluff scrub vegetation, which are visible from Coast Highway and comprise a visual resource, and
cites to a visual analysis of the proposed resort that “shows that the resort would be visible from PCH.
However, the Staff Report fails to acknowledge that all proposed development would be setback a
minimum of 60 ft. from the bluff edge, thereby minimizing the visibility of any new development from Coast
Highway, and further fails to disclose that, other than the proposed public access pedestrian bridge, no
development other than habitat restoration would occur on the site’s disturbed bluffs, which would enhance
the scenic qualities of the bluff. In addition, although the Staff Report includes the visual analysis that was
provided for the proposed pedestrian bridge, it omits all other visual analyses for the balance of the Project
that clearly demonstrate none of the proposed development will substantially impact public views to or
across the site. A complete copy of the visual analysis in included as Exhibit 4.
As noted previously, in response to the Staff Report analysis regarding potential visual impacts of
development within the South Village, although the project site is not located within the City of Newport
Beach’s Shoreline Height Limitation Zone, which limits building heights to 35 ft., and would not be
substantially visible from the Coast Highway view corridor, we are proposing to limit development within the
South Village to a maximum of 40 ft. as reflected in the Applicant’s Special Condition no. 1. In addition,
Special Condition 36 addresses the structural appearance of the proposed Project to ensure acceptable
earth tone colors and only windows comprised of non-glare glass are used to further provide for
compatibility of the Project with the surrounding areas, and to minimize overall visibility of the Project from
offsite areas.
Water Supply
The Staff Report asserts that, based on the information provided, it is unknown if the proposed
development can be supported by adequate water supply, and as such, the proposed project’s consistency
with Section 30250 of the Coastal Act cannot be determined. In response, Charles Marr Consulting and
provided an additional Technical Memorandum (Exhibit 5) to address Staff’s comments. The memorandum
further substantiates that, even without any additional water sources, the City’s existing water sources are
more than sufficient for the NBR Project as it is only projected to increase City population by 5%. In
addition, the memorandum clarifies that, by virtue of the fact the Project was considered in the City’s
current UWMP, the City’s ability to meet water demands is already demonstrated in its UWMP, and restated in the WSA pursuant to the requirements of SB 610.

13

A. OTHER AGENCY APPROVALS
Staff makes certain assertions regarding the status of other agency approvals. We offer the following
responses to clarify our coordination efforts to-date and current status with these agencies as it relates to
their purview over the Project. Special Condition no. 7 requires compliance with all requirements, requests
and mitigation measures from the California Department of Fish and Wildlife, Regional Water Quality
Control Board, U.S. Army Corps of Engineers, and the U.S. Fish and Wildlife Service with respect to
preservation and protection of water quality and marine environment. Special Condition no. 7 further
requires any change in the approved project that may be required by the above-stated agencies shall be
submitted to the Executive Director in order to determine if the proposed change shall require a permit
amendment pursuant to the requirements of the Coastal Act and the California Code of Regulations.
U.S. Fish and Wildlife Service (USFWS). The project requires federal agency permits, including a
Clean Water Act Section 404 permit from the US Army Corps of Engineers),thus the USFWS must
conduct a Section 7 Consultation pursuant to the Federal Endangered Species Act. Section 7
Consultation leads to the issuance of a Biological Opinion. As a federal agency, the USFWS’ actions
require compliance with the National Environmental Policy Act (NEPA). No Biological Opinion has
been issued as of the date of this staff report.
We have submitted a draft Biological Assessment to the U.S. Army Corps of Engineers for purposes of
initiating Section 7 consultation. A site visit with representatives of the Army Corps of Engineers, the
Regional Water Quality Control Board and Commission Staff is schedule for Monday, October 5th, to assist
with completing the jurisdictional determination for the agencies.
California Department of Fish and Wildlife (CDFW). The project would require a Section 1600
Streambed Alteration Agreement from the CDFW pursuant to Section 1602 of the California Fish and
Wildlife Code. The applicant has applied for a streambed alteration agreement. The application did not
include sufficient information for CDFW to determine the streambeds on the project site, and there
cannot issue the Streambed Alteration Agreement.
On September 30, 2015, California Department of Fish and Wildlife issued a letter notifying NBR that the
Project may proceed as described in our Notification of Lake or Streambed Alteration No. 1600-2014-0155R5.
Regional Water Quality Control Board. Issuance of the US Army Corps of Engineers Section 404
Permit would require the Santa Ana Regional Water Quality Control Board (RWQCB) to issue a Water
Quality Certification under Section 401 of the federal Clean Water Act. Waste Discharge Requirements
issued by the Santa Ana RWQCB would be required for the fill or alteration of “Waters of the State” on
the Project site located under the RWQCB’s jurisdiction. Additionally, approval of the final RAP for the
oil well/facility abandonment and site remediation is required from the Santa Ana RWQCB. The
RWCQB has issued a “Denial without Prejudice” for the water quality certification. The application did
not include sufficient information for the RWCQB to identify accurately the “Waters of the State” present
on the site. Therefore, RWCQB cannot issue approval for the Final RAP proposed for the site.
Regarding the status of the application for Section 401 Water Quality Certification, while it is true that the
RWQCB issued a denial without prejudice for the project on September 15, 2015, we disagree with the
assertion by Staff that the application did not include sufficient information for the RWCQB to identify
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accurately the “Waters of the State” present on-site. The Applicant provided written clarification to RWQCB
staff outlining the facts on September 22, 2015. The Applicant continues to maintain the position that the
information provided as part of the application submittal and in subsequent submittals is more than
sufficient for RWQCB staff to conclusively and quantifiably evaluate impacts to resources subject to Section
401 of the federal Clean Water and the State’s Porter-Cologne Water Quality Control Act. The property
continues to support 49 seasonal features and the impacts to those features we felt should be subject to
RWQCB regulation was clearly described in our application for Section 401 Water Quality Certification.
Further, following the RWQCB’s receipt of the initial August 2014 application, the Applicant met on-site with
RWQCB staff to familiarize them with the environmental setting and, more specifically, with those resources
potentially subject to their jurisdiction and regulation.
In regard to the RAP review and approval being dependent upon the Section 401 process, this has not
been the case with other projects in the past. The RAP is a separate review process covering only the
remediation methods and cleanup criteria. Implementation of the field work is, of course, subject to other
permit restrictions but in our experience the review and approval of the RAP has, until this staff report,
always been separate.
U.S. Army Corps of Engineers (USACE). The project would require Clean Water Act Section 404
permit from the USACE for impacts to areas determined to be “Waters of the U.S.” While NBR has
applied for the project to be considered under a general Nationwide Permit, USACE is still in the
process of determining if this approach would be appropriate or if a more extensive review under the
Individual Permit process would be required. As a federal agency, the USACE’s actions require
compliance with NEPA. Again, the application did not include sufficient information for the USACE to
identify accurately the “Waters of the U.S.” present on the site. The Jurisdictional Delineations (JDs)
submitted by the applicant contained conflicting and incomplete information. Additionally, USFWS in
consultation with the USACE, cannot issue a biological opinion without accurate JDs. Once it has
accepted the JDs for the site, the USACE would proceed with its review along either the Nationwide
Permit or Individual Permit process. Final decisions on these matters are anticipated within the next
several months.
The USACE reviewed the jurisdictional delineation submitted to the USACE for the Newport Banning
Ranch project and prepared a letter of verification dated June 3, 2009. The letter of verification expired on
June 3, 2014, prompting the USACE to request an additional site visit to update and confirm the
jurisdictional delineation. During discussions with Stephen Estes and Corice Farrar of the USACE, they
indicated that it was USACE’s intention to complete the updated jurisdictional determination prior to the
phasing in of the new rule re-defining waters of the U.S., which became effective on August 28, 2015.
However, due to staffing limitations, it was not possible to achieve this goal and a date for the initial site
review to begin the work necessary to complete the jurisdictional wetlands verification is set for October 5,
2015. During numerous conversations with the USACE (primarily Mr. Estes), the USACE has not noted
any “conflicting or incomplete information”. The only potential difference between the previously verified
wetland delineation and the current information provided to the USACE is the addition of additional
seasonal features that would be reviewed by the USACE. Previously, the USACE only asserted jurisdiction
over VP1 and VP2 and declined jurisdiction, for example, over Feature VP3. Newport Banning Ranch has
also submitted an updated Biological Assessment to the USACE and has been coordinating with them
regarding cultural resources and coordination with the State Historic Preservation Officer (SHPO).
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Newport Banning Ranch looks forward to reviewing the other seasonal features on-site with the USACE
because, in an important clarification, the new waters of the U.S. rule explicitly eliminates from jurisdiction
the type of seasonal features that Staff’s ecologist has asserted to be vernal pools. Specifically, the new
rule states that certain classes of features are not regulated by the Clean Water Act, including:
(E) Water-filled depressions created in dry land incidental to mining or construction activity, including
pits excavated for obtaining fill, sand, or gravel that fill with water;
According to the new waters of the U.S. rule, “Western Vernal Pools” are considered waters of the U.S.
where they exhibit a significant nexus with downstream waters.
State of California Department of Conservation, Department of Oil, Gas and Geothermal Resources
(DOGGR). Oil and gas wells to be abandoned or re-abandoned shall be done in accordance with the
current requirements of the DOGGR. The abandonment requirements will be those applied by DOGGR
at the time the RAP, including the Combustible Soil Gas Hazard Mitigation Plan, is submitted for review
to the Orange County Fire Authority.
In addition, DOGGR has standards and requirements for comprehensive oilfield abandonment. These
include the review and approval of a field restoration plan that indicates the amount and location of
aboveground infrastructure proposed to be removed. DOGGR staff have not received an application for
field restoration or a field restoration plan from NBR.
The DOGGR does not vary or change well abandonment requirements based on the submission of the
RAP or a Combustible Soil Gas Hazard Mitigation Plan. The DOGGR has not changed well abandonment
requirements in many years (1970’s) and specifically says that they only provide an advisory role so that
“responsible decisions can be made by the property owner, developer, and local permitting agency when
development occurs near oil or gas wells”.
Their Well Review Program (previously call the Construction Site Well Review Program) is not part of any
early permitting requirement as it provides near well guidance once general entitlement status has been
achieved and the limits of any development are known. Any field restoration notice would also be given
after that time.
The Abandonment Plan and RAP as proposed go well beyond DOGGR well and field restoration
requirements which are more basic in nature and do not address cleanup criteria at all. The abandonment
of the oil field operations happens only if the full NBR project is approved thus these DOGGR specific
review and advisory steps can only be addressed further once the project is approved. In addition, the
Combustible Soil Gas Hazard Mitigation Plan is only developed after the site has been remediated and
mass grading has occurred.
NBRLLC partner Aera Energy is one of the California’s largest oil and gas producers and has extensive
previous experience with oil field abandonments, restorations and development of oil field properties.
Orange County Health Care Agency. Approval of the final RAP for the oil well/facility abandonment and
site remediation is required from the RWQCB. The OC Health Care Agency, due to lack of staffing, has
requested assistance from RWQCB for determinations on the RAP. As stated earlier, RWCQB cannot
issue approval for the Final RAP proposed for the site due to the lack of a water quality certification.
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Again, in past projects the RAP review and approval has been separate from other RWQCB programs as it
only addresses remediation methods and cleanup criteria. Field implementation of the RAP would be
subject to all other permit requirements.
B. ABANDONMENT AND REMEDIATION
The following responses are specific to a number of Staff Report statements and conclusions relative to
then proposed Abandonment and Remediation Plan. Because Staff’s analysis of the abandonment and
remediation plan is found throughout the Staff Report, we’ve cited the report page and Staff statements
with our specific response.
Page 2: It has been estimated that approximately 271,000 cubic yards of contaminated soil remediation
would occur during the abandonment and remediation activities on the Newport Banning Ranch site
when oil operations cease, now or in the future, regardless of the future land use for the site.
The correct estimated volume, as stated in the originally submitted RAP, is 163,000 cubic yards containing
crude oil impacts. The 271,000 cubic yard number includes concrete, gravel and road materials. After
receiving comments from the resource agencies reviewing the RAP, a revised RAP was submitted to the
Regional Water Quality Control Board (RWQCB) on September 16, 2015. The revision included a revised
estimate of up to 182,000 cubic yards of crude oil impacted soils.
Page 2: In fact, both of the key resource agencies reviewing the proposed Remedial Action Plan (RAP)
(the plan that sets the cleanup standards and establishes the cleanup locations and methods), the
Orange County Health Care Agency and Regional Water Quality Control Board (RWQCB), continue to
have significant questions about the plan despite several years of effort providing NBR with both formal
and informal input and guidance.
The RAP has not been before these agencies for several years as it was only initially submitted in February
2015. The cleanup criteria submitted was in fact almost identical to that which the RWQCB requested to be
used at the site in 2001. The RWQCB submitted very limited questions on the original document on June
10, 2015 only in regard to the cleanup criteria and weekly field reporting. The Orange County Health Care
Agency (OCHCA) did not express any questions before it turned over full review authority to the RWQCB.
The Revised RAP submitted on September 16, 2015 addressed the RWQCB concerns and no other issues
have been identified.
Page 2: During the review and ultimate acceptance of the proposed Remedial Action Plan (RAP), the
scope and standards for remediation activities has the potential to change significantly, thus affecting
the number of proposed clean-up locations, the excavation depths of these areas, the amount of soil
needing treatment or disposal, and the scale of proposed soil treatment activities.
The comments received from the RWQCB on June 10, 2015 did not indicate any significant issues with the
original RAP that would have materially changed the extent of the field cleanup.
Page 5: Future oil clean up can be targeted toward the areas where it is required as an alternative to
the proposed project which contemplates a far more intrusive plan developed in order to allow for the
intensity of development that is not consistent with Chapter 3 policies.
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The surface extent of the oil field abandonment and cleanup would not be materially different if there were
no development plan. There is an agency and public expectation that the abandonment, removal and
cleanup of Industrial Sites in Orange County actually physically remove all materials and pollution
associated with that Industrial activity from the surface so that the landowners and/or the public may then
be able to decide how best to use the property. It would be false to imply that in this case suddenly those
agencies and the public would be OK with leaving remnants or environmental pollution impacts of the
industrial activity solely for the purpose of providing a larger hurdle for a specific follow-up development that
some parties do not agree with.
Page 9: This figure was developed by NBR based on a review of oilfield history and historic aerial
photographs and includes the over 400 wells that have already been abandoned on the site and many
of the well pads, pipeline corridors, and access roads that have been covered with vegetation over the
years and no longer support above-ground infrastructure.
This is not a correct characterization. While very limited areas have been covered by vegetation, most of
the roads, well pads and work areas have necessarily continued to be used for the operation, maintenance
and monitoring of the oil field activities. As an oil and gas field operation has flammable and inherently
dangerous materials in constant use there is a need for access roads to all wells, pipelines, facilities, and
power poles. Even in less active areas there is also a need for roads and large work areas that can be
utilized should an emergency response effort need to be mobilized in the event of a spill or accident.
Access also is maintained to the more than 380 wells that were previously abandoned in order to monitor
and clean those sites when the full industrial activity is removed.
Page 10: In addition, the “abandonment of wells in accordance with requirements and approval of the
State Division of Oil and Gas and removal of surface equipment and pipelines per state and local
agency requirements” was exempted from coastal development permit requirements. While certain well
abandonment and surface equipment removal activities are exempted from coastal development permit
requirements, these activities are limited in type and scope. The exemption states that the
abandonment of wells and the removal of surface equipment and pipelines carried out according to the
State Division of Oil and Gas (currently known as the California Department of Conservation’s Division
of Oil, Gas and Geothermal Resources or DOGGR) authorization is exempt. However, none of the
proposed abandonment activities currently contemplated have been required or authorized by
DOGGR.
There is no requirement or statute that the abandonment of any privately owned oil operations in the state
may only be done when required or authorized by the DOGGR. Whether to continue or to cease operations
is at the sole discretion of the oil operator determined by their own economic and business decisions. Once
the operator has decided to abandon any operations then it must be done in accordance with the DOGGR,
state and local agency requirements, not DOGGR requirements alone.
Page 10: In addition, typical well abandonment activities considered by DOGGR are limited to the
capping of active wells and the removal of oil infrastructure and clean-up of visible areas of oil. The
extensive onsite soil and concrete processing, treatment, and disposal element of NBR’s proposal
significantly exceeds the scope of what DOGGR would require under it oilfield restoration regulations
and is therefore not exempt.
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The exemption that Coastal staff quotes states clearly that the removal of surface equipment and pipelines
be done per state and local agency requirements. It is false to imply that at the cessation of an industrial
activity, such as oil operations, that the operator may just walk away and leave materials, equipment and
pollution caused by that activity. The state, local agencies, and the public expect industrial sites to remove
all materials, equipment and any associated pollution before just walking away. This staff characterization
would never be accepted otherwise and is solely intended to create a false hurdle for any follow-up land
uses that the staff personally disagrees with.
Page 13: C. PROJECT DESCRIPTION - The proposed project includes abandoning oil operations, the
onsite clean-up and disposal of contaminated soil and debris material, and constructing a housing and
mixed-use development on 385 acres of the 401 acre site.
Clarification: The project actually includes abandoning oil operations, the clean-up of contaminated soil and
the onsite recycling of soils and debris materials. The project does not include onsite disposal of
contaminated soil.
Page 13/14: As noted in the RAP, these standards and thresholds, and the nature and extent of
remediation that needs to be carried out on the site, “will depend on the ultimate reuse of the property.”
In other words, while there is no area on the site that requires remediation under its present use as an
operating oilfield, NBR has concluded that its proposal to bring commercial and residential
development to the site would trigger the need for an extensive soil treatment and/or removal effort –
specifically, the proposed remediation of an estimated 271,000 cubic yards of soil including 163,000
cubic yards anticipated to contain some level of hydrocarbons and 108,000 cubic yards estimated to be
made up of road materials such as asphalts, gravels, and concrete remnants.
If some other level or type of development were proposed for the site, the relevant clean-up standards
and the resulting scope, location, and type of remediation activities that would need to be carried out
would be substantially different than what NBR has currently proposed.
The surface abandonment and cleanup is actually triggered by the cessation of the industrial activity on the
site which must be done in accordance with requirements of the DOGGR, state and local agencies. The
removal of materials, equipment and associated pollution from the surface is expected of all industrial site
abandonments regardless of the ultimate reuse of the property. To imply that an industrial site operator
may just walk away from surface impacts and pollution is not correct and is misleading.
While the scope and extent of the surface cleanup is generally the same for all follow-up uses of the
property, the ultimate type of follow-up use can determine the depth and intensity of soil cleanups. In other
words, while the surface cleanup may be the same for both residential and open space, the residential use
will usually require deeper and more complete cleanups to lower (stricter) criteria.
Page 14: In addition to the pipelines, the site also includes approximately 306 wooden power poles with
lengths of 35 to 40 feet, as well as several electrical panels and transformers. These poles are
proposed to be cut at ground level and transported to an onsite staging area for onsite recycling or
offsite disposal. Belowground pole sections would be excavated or abandoned in place, depending on
their location.
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This is not correct. Any recycling of power poles would only be done offsite. There are no plans to abandon
any poles, or sections of poles in place.
Page 14: NBR’s proposed soil treatment plan includes several key elements: bioremediation
(spreading the estimated 270,000 cubic yards of hydrocarbon contaminated soil across large areas to
facilitate the natural breakdown of hydrocarbons by native soil bacteria);
The soils to be bioremediated are estimated to total up to 182,000 cubic yards. The 270,000 number
included gravels, concrete and road materials that do not require bioremediation.
Page 17: Additionally, in order to achieve the desired level grade in the area south of the arroyo, NBR
would need to fill the existing excavation site in this area that was created by an abandoned Caltrans
road cut that dates back to the 1960s. The proposed disposal of treated soil, concrete waste, and
roadbed material into this excavation would increase its final elevation and bring it to the desired grade
with surrounding area.
This is not correct. Filling the Caltrans road cut area with remediation soils and recycled concrete and road
materials was not part of the RAP or Abandonment Plan.
Page 37/38: While the removal of equipment and materials that pose a potential threat to human health
and safety or environmental resources is required as part of abandonment, the intensity, scope, and
type of clean-up operations required to be carried out often varies and can depend also on the planned
future use of the site. The future use of the site will determine soil and groundwater contamination
cleanup levels. For example, a site designated as open space would likely have a less stringent
cleanup standard than one designated for future residential uses.
In addition to the clean-up standards, the level of contamination, and presence of sensitive resources
also plays a large part in the determining how and where remediation activities will be carried out. Site
by site evaluations are carried out at each target clean-up location with consideration of the
contamination and specific resources on the ground and the relevant resources agencies coordinate to
establish the most appropriate and least environmentally damaging approach.
These approaches typically follow a gradient from the least extreme – natural attenuation (often
supplemented by planting certain types of vegetation capable of extracting target pollutants) – to the
most extreme – wholesale excavation, removal and backfill. In and around sensitive resource areas,
excavation is typically only used for soils with high levels of potentially dangerous pollutants that are
causing ongoing damage to those resources or pose a human health and safety risk. Where
excavation of contaminated soils is the chosen method, the Coastal Commission then requires the site
to be restored.
In past permit actions, the Commission has directed that removal/remediation activities be carried out
in a manner that minimizes their associated disturbance footprint and potential for adverse impacts,
including by requiring that cranes be used instead of access roads in sensitive resource areas, by
requiring the use of hand tools and labor in place of heavy equipment whenever feasible, by imposing
seasonal restrictions near seasonally sensitive biological or recreational resources, and in certain
circumstances by allowing infrastructure to be “abandoned in place” rather than removed. For example,
in CDP No. E-10-009, the Commission approved the abandonment in place of pipeline segments
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located within sensitive habitat areas and wetlands and required through Special Conditions that the
project disturbance footprint adjacent to sensitive areas be minimized and that the permittee develop
and implement a restoration plan to mitigate for unavoidable impacts to wetland habitat.
As previously discussed, cleanups for both open space and residential uses may have the same extent and
scope at the surface. The more stringent residential criteria would generally require more extensive cleanup
to greater depths and to stricter criteria.
Natural attenuation is rarely used in practice as it involves leaving contamination in place for decades, the
addition of vast amounts of non-native vegetation, little to no public access, and the requirement to then
dispose of that vegetation at some point in the future. It also can not address all site contaminants. Natural
attenuation is not effective for accumulations of heavier end hydrocarbons such as the heavy crude oil that
is produced at the Banning Ranch oil field.
It is not correct that excavation is typically only used for dangerous contamination. In fact, at most sites,
agencies and the public prefer excavation and removal or treatment of contamination to order to be
confident that properties can be reused and that there are no environmental “surprises” at a later time. This
also applies to the old practice of “abandon in place” which leaves old equipment or pipelines and any
residual contaminants in place without further investigation or treatment. Both of these practices will
encumber the property restricting future uses and public access.
Page 40: Use of this approach with the proposed removal activities that NBR has proposed would
result in a significant reduction of overall impacts because it would ensure that the wholesale
excavation of contaminated soils – the most extreme and impactful clean-up approach – would only be
carried out to the minimum extent and as a last resort once all other less impactful methods (including
natural attenuation, phytoremediation, and heat treatment) had been found to be infeasible to meet a
cleanup goal established by the Regional Water Quality Control Board or other agency(s) with authority
to establish cleanup standards.
Natural attenuation, phytoremediation and heat treatment methods were reviewed and determined to be
infeasible in the submitted Abandonment Plan.
Page 40: In this case, no agency has yet approved a Remedial Action Plan and established cleanup
standards for the site, but in this application NBR has assumed that all areas of known or potential
contamination at the site, including all areas in which historic operations may once have occurred, must
be excavated.
This is not correct. The RWQCB submitted cleanup standards for the site as part of the 2001 Cleanup and
Abatement Order. The standards proposed in the RAP are very similar to these standards.
Page 40: Although Coastal Act Section 30240 does allow certain resource dependent uses within
areas designated as ESHA, the proposed excavation of clean soil, placement and use of
bioremediation cells, materials stockpiling and processing, and waste material disposal, are not
considered resource dependent uses because they are, ultimately, being proposed to accommodate
the proposed residential, commercial and visitor serving development. Further, as noted previously, the
proposed siting and sizing of the onsite clean soil excavation and waste material processing, treatment,
and disposal areas is not mandated or proposed in response to any regulations governing these
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activities but, rather, is being done to accommodate its overall residential, commercial and visitor
serving development plan.
The proposed methods were specifically proposed to reduce overall impacts of the field abandonment and
remediation to the surrounding urban area and onsite sensitive resources. This is done by strategically
locating A&R staging areas within the already disturbed planned development footprint, cite ground-truthing
task, reducing offsite truck hauling and its associated emissions, and keeping as much of the remediation
onsite as possible by using natural bioremediation methods, and recycling and reusing as much of the soils
and materials onsite as possible. These strategies, which have been used in other oil field abandonment
and remediation programs in Orange County, align with the principles and elements recommended for
Greener Cleanups as outlined by the US EPA Office of Solid Waste and Emergency Response (OSWER).
Page 41: Despite the lack of infrastructure to be removed in this area and presence of only minimal
amounts of potentially contaminated material to be treated there, NBR proposes extensive soil
excavation and grading activities in this location in order to achieve its target topography and grade and
to provide a disposal location for waste material generated from removal activities on the northern
portion of the site. Although these are important considerations from the perspective of NBR’s desired
residential and commercial development project, NBR’s proposed remediation activities at the southern
treatment and disposal area are not resource dependent uses of and, therefore, must avoid the
adverse impacts on ESHA in that area. Thus, the applicant’s proposed use of the southern treatment
and disposal area is inconsistent with section 30240 of the Coastal Act.
The southern area is required to deal with the well, well pad, and road materials volumes in the southern
area that would otherwise overload the northern placement site. Nowhere in the Abandonment Plan or the
RAP does it state that the southern placement area would be used for materials from the northern area. It
is also intended to avoid heavy traffic taking southern volumes across the more sensitive arroyo area to the
norther site. In no way is any of the proposed abandonment and remediation removals from these areas
related to any target topography and it is only the use of the placement area that coincides with an area
that would also need to be excavated for the development. To double the total land disturbance area by
selecting a completely different placement locations from the area the development would excavate makes
no sense environmentally or otherwise.
Page 41: In response to Commission’s staff’s request that NBR evaluate project alternatives that would
include the consolidation of material treatment and disposal operations on only the north side of the
arroyo, NBR indicated that it rejected such alternatives because of its desire to minimize truck trips
across the arroyo and because it needed the capacity of the proposed southern disposal site in order to
bury material from the northern part of the site. Because the current proposal includes the transport of
20,000 to 45,000 cubic yards of material from the northern portion of the site to the disposal area that
would be located south of the arroyo, NBR is already proposing to carry out up to 4,500 truck trips
(assuming a truck capacity of 10 cubic yards) across the arroyo. In contrast, NBR estimates that as few
as 3,500 truck trips may be needed to remove the limited amount of material proposed to be collected
in the area south of the arroyo.
If these amounts are accurate, the use of the disposal area south of the arroyo may actually result in an
increase in truck traffic across the arroyo of up to 1,000 trips.
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Nowhere in the submitted Abandonment Plan or the RAP is it stated that NBR “needed the capacity of
the proposed southern disposal site in order to bury material from the northern part of the site”.
The southern placement site will only be used for material from south of the arroyo area for two reasons: 1)
the capacity is needed for southern materials so as to not overload the northern area, and 2) to avoid
trucking across the arroyo. Again, the southern site has always only been proposed for south of the arroyo
materials.
Page 42: As part of its proposal, NBR has assumed the maximum worst case level and extent of
abandonment and removal activities would be carried out. The worst case disturbance footprint from
these activities is shown in Exhibit 21.
This was done in order to be conservative and assume the largest impact to vegetation possible and its
related mitigation needs. It is likely the impact to vegetation will be less than that assumed by this method.
Page 42: Although the California Department of Conservation’s Division of Oil, Gas and Geothermal
Resources (DOGGR) does not require re-abandonment of wells unless their condition poses a risk to
human or environmental health, because NBR is proposing to introduce increased human use and
habitation on the site, it expects to work with DOGGR to review all the previously abandoned wells
within 25 feet of habitable structures to determine if the condition of these wells meets current
abandonment standards (established in the 1970s). Any wells that do not meet these standards are
proposed to be re-abandoned in accordance with proposed practices that would be reviewed and
approved by DOGGR through the issuance of an abandonment job permit. These proposed practices
include removing all subsurface pumping equipment from the well hole, using cement to seal off the oil
production zone and fill the casing to the surface, and cutting off the well casing six feet below the
ground surface. As part of its planning for worst case conditions, NBR’s Abandonment Plan includes an
assumption that re-abandonment activities would be carried out on the over 400 abandoned wells
located throughout the site – despite the fact that most of these wells have been abandoned according
to current standards.
This is not correct. The listed practices are for active/idle wells and not for reabandoned wells. The
statement that re-abandonment activities would be carried out on the over 400 abandoned wells is
completely false. Neither the Abandonment Plan nor the RAP stated that reabandonment activities would
be carried out on the over 400 abandoned wells. The well file research will determine the actual number
that are not abandoned to current standards but it is expected to be in the range of 15 to 20 wells.
C. VERNAL POOLS AND SEASONAL FEATURES
Dr. Engel’s September 25, 2015 Memorandum Regarding ESHA and Wetland Determination for Banning
Ranch (Staff Memo) identifies a total of 39 vernal pools on the project site that qualify as ESHA. This
determination is based on a number of asserted lines of evidence, each of which is not supported by the
detailed biological surveys conducted during the previous 15 years to identify the flora and fauna on the site
(see Table 7a and 7b from Dudek Biological Assessment, included as Exhibit 6). Staff’s determination that
the 39 features are ESHA based on their status as “vernal pools” is flawed for the following reasons:
1. The alleged historic occurrence of mima mounds on the southern portion of the NBR site does not
coincide with the seasonal features on the site purported to be vernal pools;
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2. The alleged historic occurrence of mima mounds on the southern portion of the NBR site is not
material when considering the current status of seasonal features, as any mima mounds that may
have occurred on the property would have been removed prior to potential regulation under the
Coastal Act;
3. All of the existing seasonal features, with the possible exception of Seasonal Feature A, are the
product of activities associated with the current oil operations, past grading and/or site
manipulation;
4. The presence of the versatile fairy shrimp (Branchinecta lindahli) is not a reliable indicator of the
presence of vernal pool habitat; rather as the common name indicates, this species can tolerate a
broad range of ecological conditions and occurs more often in non-vernal pool areas than in vernal
pools.
Each of these is addressed below. Before addressing these, NBR has recognized certain seasonal
features on the site as ESHA because of the presence of the San Diego Fairy Shrimp, a federally listed
endangered species. Specifically, features VP1, VP2, VP3, E, G, H, I, and J, along with appropriate
watershed areas have been set aside in permanent open space and would be subject to long-term
restoration and management. The remaining 31 features are addressed below.
1. The historic occurrence of mima mounds on the southern portion of the NBR site does not coincide
with the majority of seasonal features on the site purported to be vernal pools
Exhibit 7 (attached) shows the extent of the mima mound topography in 1928 on the southern portion of the
NBR site as depicted on Figure 12 of the Engel Memo. Exhibit 7 shows that only one of the 39 features
(Feature W) occurs within the area of purported mima mound topography. Feature W is does not appear
on the 1928 aerial photograph as it was created during site grading in the 1960s by Caltrans. Feature PP
occurs on the edge of the round polygon on Dr. Engel’s Figure; however, it occurs in an area that was
previously disturbed by grading.
The bottom half of Figure 12, which depicts photos of mima mound habitat are from Washington State and
should not be confused with conditions on the NBR site. While Figure 12 includes a caption that states:
“For illustrative purposes only” it does not make clear that the photos are from Washington State, without
which, the Figure has the potential to be highly misleading.
2. The historic occurrence of mima mounds on the southern portion of the NBR site is not material
when considering the current status of seasonal features, as any mima mounds that may have
occurred on the property were removed prior to potential regulation under the Coastal Act
The aerial photograph that depicts purported mima mound topography is from 1928. To the extent that any
mima mounds areas and associated vernal pools occurred on the site, such features were lawfully removed
well before such features came under regulation under the Coastal Act. As already noted, none of the
seasonal features on the site are naturally occurring vernal pools but are remnants of
construction/excavation (e.g. Features CC, D, AA, P, O, N and Z), while others are low areas in existing
roads or road shoulders (e.g. Features Q, R, S, T, X and Y- See Exhibit 8 for example photos). Some
features such as Feature M were created by excavation and abandonment of oil field infrastructure. A
detailed description for all of the season features was prepared by biologist with years of experience
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working with vernal pools, as well as up to 15 years of experience evaluating the seasonal features on the
NBR site, which was provided to Staff to assist in their analysis.
3. All of the existing seasonal features, with the possible exception of Seasonal Feature A, are the
product of activities associated with the current oil operations or past grading and/or site
manipulation
As noted, the anthropogenic origin of the seasonal features was well-documented, and this documentation
was submitted to Staff. Even features with the San Diego fairy shrimp, which while strongly associated with
vernal pools is not “endemic” to vernal pools as is clear from a review of the data from the NBR site.
Feature VP1 was created as a baseball field in the mid-1970s and later abandoned; Feature VP2 is a low
area adjacent to an active oil well and is traversed by pipelines; Feature VP3 is a bulldozer scrape
overlying a buried pipeline; Features E and G are oil sumps; Feature H is a series of road ruts. Because
these features support a federally-listed species, with the exception of Feature E, preservation and, as
appropriate, restoration is proposed to ensure the long-term survival of the San Diego fairy shrimp. As
already clarified, all of the other features on the site with the possible exception of Seasonal Feature A
have anthropogenic origins.
4. The presence of the versatile fairy shrimp (Branchinecta lindahli) is not a reliable indicator of the
presence of vernal pool habitat; rather as the common name indicates, this species can tolerate a
broad range of ecological conditions and occurs more often in non-vernal pool areas than in vernal
pools.
As the common name, versatile fairy shrimp indicates, this species exhibit broad ecological tolerances and
occurs more often in non-vernal pool habitats than in vernal pool habitats. GLA and Dudek biologists
holding Section 10(a)(1)(A) Recovery Permits for listed branchiopods (fairy shrimp) find the versatile fairy
shrimp in road ruts, low areas in roads, including asphalt roads (such as for features T at NBR), stock
ponds, “unofficial” BMX bicycle tracks, low areas created by equestrian uses, just to name typical
examples. The presence of the versatile fairy shrimp, while sometimes indicative of vernal pools; is only a
reliable indicator when other indicators such as vernal pool indicator plants. On the NBR site, as
summarized in Appendix 1 of seven pools support the San Diego fairy shrimp and an additional 25 features
support the versatile fairy shrimp. Of these, five support hyssop loosestrife (Lythrum hyssopifolia), a nonnative invasive that occurs in vernal pools and other types of wetlands, but which is not, like the versatile
fairy shrimp, a reliable indicator for the presence of vernal pools. Of the pools that do not support the San
Diego fairy shrimp1, only one, Vernal Pool K, which is avoided by the project, supports a reliable vernal
pool indicator woolly marbles (Psilocarphus brevissimus). As such, of the 21 features impacted by the
development or site remediation, none exhibit reliable indicators consistent with the presence of vernal
pools, which is fully consistent with disturbed character of the anthropogenically created features.

1

Feature E is clearly not a vernal pool based on any known definition. This feature is a documented oil sump
created to capture oil spills from adjacent wells. While this feature supports the San Diego fairy shrimp, the
vegetation associated with this feature is mulefat (Baccharis salicifolia) a large shrub that occurs in wetlands and
uplands in equal proportions. No vernal pool plants have ever been detected in this feature.
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D. ENVIRONMENTALLY SENSITIVE HABITAT AREAS
1. Vegetation Communities
Regarding Staff’s recommended ESHA determination of vegetation communities, we offer the following
comments which take into consideration the preponderance of invasive plant species in many portions of
the site, mapping units, and other factors not reflected in Staff’s recommended ESHA determination.
a. California Brittle Brush Scrub ESHA
Staff notes that coastal sage scrub on Banning Ranch is best characterized as California Brittle Bush Scrub
(CBBS), also called Encelia californica Alliance Shrubland, which is identified as a rare habitat by the
CNDDB. Staff further describes California Brittle Bush dominated Coastal Sage Scrub as a rare habitat that
provides an especially valuable ecosystem service when occupied by the coastal California gnatcatcher or
other rare species, and is easily disturbed and degraded by human activities and development, and
therefore concludes the CBBS Coastal Sage Scrub on the project site meets the definition of ESHA.
Further, in delineating CBBS ESHA, Staff notes that the Project’s consulting biologist, Dudek, placed CBBS
in 13 different categories, depending on associated species and type of disturbance, but Staff combined
these sub- types into one CBBS Coastal Sage Scrub layer for mapping purposes since the overwhelming
dominant in each case is California brittle bush (Encelia californica).
The California brittle brush scrub alliance is identified by the California Department of Fish and Wildlife’s
(CFDW) Natural Communities List (September 2010) and the Manual of California Vegetation Second
Edition (MCV2; Sawyer et. al. 2009) as a G4/S3 rank, which is defined as: greater than 100 viable
occurrences worldwide, and/or more than 12,950 hectares (G4) / 21-100 viable occurrences statewide,
and/or more than 2,590 – 12,950 hectares (S3). The S3 rank of a vegetation community or alliance is
considered a natural community of special concern (i.e., rare) in the state of California. To understand the
value of this rare stand, the CDFW further request consultants and resource agencies to address the rare
plant communities through the outline provided below and located on-line at:
http://www.dfg.ca.gov/biogeodata/vegcamp/natural_comm_background.asp :
Ascertain if project-affected stands of these vegetation types or natural communities can be considered
as high-quality occurrences of the given community. The judgment of whether a stand is high quality or
not involves a flexible set of criteria such as the range of existing sustainable occurrences of this
element or vegetation type based on site quality, defensibility, size, and surrounding landscapes.
These criteria vary based on the type of vegetation or natural community and the range of existing
occurrences known. For example, it is likely that although there are many individual stands (or
occurrences) and many thousands of acres of Douglas-fir/Vine maple/Oregon grape association
(*82.200.20 Pseudotsuga menziesii / Acer circinatum - Mahonia nervosa) in northwestern California,
there are only a few that reflect the most exemplary qualities of natural vegetation including:
1. lack of invasive exotic species,
2. no evidence of human-caused disturbance such as roads or excessive livestock grazing, or
high-grade logging,
3. evidence of reproduction present (sprouts, seedlings, adult individuals of reproductive age),
and
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4. no significant insect or disease damage, etc.
For this community, these characteristics exemplify high quality, sustainable, old growth characteristics.
Thus the ranking of this association is based on the restricted high quality examples. If a project would
affect a small acreage of second growth stand of this type, unless there are other plant or animal
elements of significance associated with it, it is unlikely that this would constitute a significant impact.
Modification of this stand would be considered less likely to be a serious threat to the existence of all
high quality stands of this type.
The CDFW guidance places into understanding the definition of a rare vegetation community type,
especially at the time a project is to be analyzed for impacts. Although we understand the importance of
coastal sage scrub in the California’s coastal zone, especially southern California, a distinction must be
made between California brittle brush scrub displaying higher quality ecological components and one that is
a mixture of a brittle brush scrub and non-native invasive plants in a legally disturbed setting. To calibrate
this discussion, Dudek considers the higher quality (not necessarily all high quality) to consist of the codominant vegetation communities of California brittle bush scrub and coastal prickly pear scrub (CBBSCPPS) containing consistent breeding pairs and/or use areas of the California coastal gnatcatcher.
Alternatively, California brittle bush scrub containing a: 1) strong invasive plant association such as mustard
(see CBBS-MF); 2) exhibiting legal oil field disturbance; and, 3) void of any special-status plant or wildlife
species would be characterized as low quality habitat not representing a rare vegetation community per
CDFW: “Thus the ranking of [a rare] association is based on the restricted high quality examples.”
Additionally, a shrub stand consisting of a monoculture (i.e., one plant species) is not only indicative of
disturbance, but is also considered low quality based on its minimal plant diversity. Most of the California
brittle brush scrub on-site is characteristic of 1) – 3) and consist of a shrub monoculture. As quoted in the
Staff Ecologists memo, the EIR states:
“Encelia scrub occurs in large areas in the northeastern portion of the Project site and along the bluffs
and southern portions of the mesa. This vegetation type is dominated by bush sunflower, and it occurs
as a monoculture in many of the northern patches.”
Dudek spent an extraordinary amount of time to accurately document California brittle bush scrub to meet
the demands of Staff during the objective collection of defensible vegetation data on behalf of the NBR
Project. Often, the results were extremely small and non-standard mapping units and/or the hyphening of
nomenclature to capture the nature of the vegetation on-site. For instance, in Staff Ecologists memo, it is
recognized that Dudek mapped thirteen (13) alliances containing California brittle brush shrubs. Of these,
Dudek identified nine (9) as “disturbed” based on obvious oil field disturbance, the presence of non-native
invasive plant species, and the often monoculture or low native plant diversity within the alliance. Per
Dudek 2013:
“On the Newport Banning Ranch, stands of vegetation mapped as Disturbed-California Brittle Bush
Scrub (D-CBBS) have at least 30% relative cover or greater of California brittle bush, similar to CBBS;
however, the shrub canopy is often open to intermittent with a significant forb/grass layer of invasive
non-native and pioneering native plants, sometimes also including subshrubs. Additionally, … 5 to 50
% of the polygon is affected by disturbance including but not limited to roads, trails, disked activity, or
scrapes.”
Dudek (2013) further describes the majority of California brittle bush scrub on-site as:
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“[Disturbed-California brittle bush scrub] community occurs adjacent to developed roads, adjacent to
active oil operations, and adjacent to disturbed areas with high percentages of non-native species.
Within the community, California brittle bush has an open canopy with high percentages of bare
ground and non-native species including mustard, bromes, tocalote, sweet fennel, and iceplant.”
Reflecting on the guidance of the CDFW on the “rarity” ranking and its intent, the combination of non-native
invasive plant species and obvious disturbance along with other important ecological factors should be
given stronger weight in the determination of ESHA or non-ESHA, than purely the presence of one shrub
species that is often a component of coastal sage scrub, but unto itself and in this particular setting, does
not represent a diverse high quality coastal sage scrub.
In summary, many of the disturbed areas onsite occupied by California brittle bush scrub should not be
considered ESHA due to 1) abundance of non-native invasive plant species; 2) evidence of anthropogenic
disturbance; 3) typically monoculture or low diversity in nature; and, 4) absence of a sensitive or specialstatus species.
b. Prickly Pear Cactus
Staff implies that the vegetation mapping conducted for NBR is incomplete or deficient because, in Staff’s
opinion, “…while patches of iceplant below the minimum mapping unit have been mapped across the entire
site, similar size patches of prickly pear cactus (indicator species of coast prickly pear scrub which is a rare
plant community) located within polygons mapped as ‘disturbed’ were not mapped. We believe that these
patches of prickly pear cactus must be mapped.”
The notion that coast prickly pear (Opuntia littoralis) and coast cholla (Cylindropuntia prolifera) was
arbitrarily placed into the disturbed category while ice plant was mapped at a finer scale is a
misunderstanding of the overall goals of the project. Ice plant is a target invasive non-native plant species
that will be eradicated during project development. In areas of ice plant located outside of the project
footprint, the plan is to remove the ice plant and re-establish healthy native scrub communities, including,
but not limited to Coastal Prickly Pear Scrub. As is evident in areas of NBR that contain ice plant, shrubs
and cacti are often overcome by the ice plants aggressive nature. The dense mat coverage of ice plant
suppresses native plant growth and establishment. Identifying all areas of ice plant for their later removal
and replacement with native coastal sage and cactus scrub is critical to the long-term ecology of NBR.
Using the criteria set forth in the vegetation mapping, if one only considered the threshold for determining a
shrub versus non-shrub alliance, these very small patches of cacti never exceeded the 20% (not even
10%) absolute cover within the mapped polygon to be considered a vegetation category. The ice plant on
the other hand was a contiguous “mat,” whereas areas of cacti were in small patches not directly
associated with other native or non-native vegetation. Instead, the patches of cacti were essentially small
islands within a dominance of invasive non-native vegetation. The benefit of mapping the cacti patches was
to document acceptable sources area for propagules. Propagation is easily performed from the cacti “pads”
and seeds; therefore, these small isolated patches can be used to improve the local genetic nursery stock
for future habitat restoration at NBR.
Inclusion of small patches of cacti as ESHA again defeats the intention of the rarity ranking. As with the
California brittle brush scrub, these patches are not high quality due to the abundance of non-native
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invasive plant species and ongoing oil field disturbance. Furthermore, the mapping unit that the Staff
requested NBR to delineate is not indicative of a vegetation community or alliance. It does not represent a
stand. Instead, the patches represent cacti individuals in disturbed vegetation communities dominated by
invasive non-native plant species.
c. Purple Needle Grass Grassland
Staff states that the CNDDB ranks purple needle grass grasslands as a rare habitat, and further notes that,
in California, native coastal grasslands (coastal prairie) once covered vast areas of the coast but have been
extirpated from approximately 95% of their former range. Staff goes on to indicate that large patches of
purple needle grass that in aggregate form purple needle grass grassland are located across the Banning
Ranch upper mesa area, and that purple needle grass grassland also provides dwelling habitat for
burrowing animals and significant foraging habitat for numerous species of mammals, birds, and reptiles,
citing a number of special-status birds that have been observed perching and foraging at various locations
within and in the vicinity of the purple needle grass grassland across the NBR site. Staff therefore
concludes that the purple needle grass grassland on Banning Ranch meets the definition of ESHA because
it is a rare habitat that also provides an especially valuable ecosystem function as foraging habitat for many
species of animals, including the burrowing owl (a Species of Special Concern) and numerous raptor
species, and because it is easily disturbed and degraded by human activities and development.
The purple needle grass grassland (PNGG) alliance is identified by the CFDW Natural Communities List
(September 2010) and the MCV2 (Sawyer et. al. 2009) as a G4/S3? rank. The “?” indicating more
information is required for the California (i.e., state) Rank. Although purple needle grass is plentiful in many
areas of the site, areas classified as PNGG suffer from an abundance of invasive non-native plant species
and extremely low plant diversity; therefore, the on-site PNGG does not demonstrate a high quality
vegetation community worthy of an ESHA determination in areas where sensitive or special-status wildlife
species are absent.
Dudek (2013) describes the on-site PNGG as:
“The purple needle grass grasslands found throughout the Newport Banning Ranch contain
characteristic grasses; purple needle grass, bromes, and wild oats, however, they typically only contain
a low diversity of non-native [invasive] forbs including tocalote, filaree, smooth cat’s ears, etc. Native
characteristic forb species identified by the MVC2 are rare on-site and not often associated with
patches or areas containing purple needlegrass. The native forb clustered tarweed (Deinandra
fasciculata), a forb adapted to disturbance, was occasionally observed in bloom within this community
during summer months.”
“Areas of purple needle grass grasslands, as defined by MCV2 (Sawyer et al. 2009), and greater than
0.25 acres, have the potential to be good quality habitat in situations where anthropogenic disturbance
is limited and/or when located in serpentine soils, presumably based on the presence of other native
grasses and forbs as noted by the MCV2 and Holland (1986). The areas (greater than 0.25 acre) or
patches (less than 0.25 acres) of purple needle grass grassland on the Newport Banning Ranch do not
contain associate forbs or native grasses that distinguish this community as good quality habitat. In
fact, invasive and naturalized grasses and forbs dominant all portions of the site that contain
grasslands, even when purple needle grass is present.”
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NBR recognizes that purple needle grass grassland is an important native plant alliance that has
paramount potential through on-site habitat restoration and re-introduction of characteristic native forbs,
bulbs, and grasses.
Ecologically, the PNGG on Newport Banning Ranch functions similarly as annual brome grassland (ABG)
and other areas of low vegetation in disturbed areas since: 1) predators (i.e., raptors and coyotes) can
access prey; and, 2) the soil type and consistency are relatively uniform (and friable) on the mesa for
burrowing animals (i.e., coyotes and rodents) to excavate dens and burrow systems. So when common
wildlife is considered, the PNGG does not represent a unique habitat for hunting, foraging, or denning;
therefore, the on-site PNGG, unless occupied by a special-status species, falls short of the requirements of
an ESHA determination.
In summary, PNGG should not be considered ESHA due to the following reasons: 1) plant diversity is
extremely low; 2) non-native invasive plants dominant; and, 3) abundance of similar wildlife habitat at
Newport Banning Ranch. Additionally, maintenance activities (i.e., mowing) may have been beneficial to
the preservation of PNGG over the decades, however, historic agricultural uses and oil exploration likely
affected the diversity that used to be typical of this vegetation community.
In addition, we draw attention to a decline in percent cover of purple needle grass in polygons that was
documented between 2012 and 2015, which was entirely omitted in the Staff Report. The precise reason
for the decline in not known, but was likely the result of 1) drought conditions; 2) changes in maintenance
(i.e., no mowing); 3) possible increase in herbivory; and, 4) seasonal timing of the surveys (2012 was
surveyed in spring, while 2015 was surveyed in summer). The year of 2012 (rain year 2011-2012) was the
first year of drought, which followed an above average rain year (2010-2011). The year of 2015
represented the ensuing four years of drought conditions. 2015 also represented the third year that mowing
ceased on the majority of the site. While drought usually negatively affects most native and non-native
plants, mowing can actually benefit purple needle grass through a reduction of competing non-native and
often invasive grass and forb species. Mowing also keeps native pioneering shrubs and sub-shrubs at
check allowing grasslands to continue to proliferate in areas of disturbance where shrubs and larger forbs
(i.e., mustards) may dominate an area. Dudek noticed what appeared to be an increase in herbivory of the
purple needle grass by rabbits. This may have been a result of the drought, which causes a reduction in
food availability for the local herbivore community. The late timing of the 2015 may also have contributed to
the condition of the purple needle grass and apparent herbivory observation.
2. Special-Status Species
a. Coastal California Gnatcatcher
The Staff Memo discusses several life history characteristics of California gnatcatcher (CAGN) which serve
to provide a basis for the determination of ESHA related to CAGN. We offer clarification on several points
follows:
1. It is stated that “They primarily feed on insects, which are eaten directly off coastal scrub and other
vegetation.”
CAGN actually primarily feed on arthropods, which include spiders and other exoskeleton
invertebrates such as insects. And they do not eat off of the vegetation, but forage for
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invertebrates by perching and gleaning (picking off) them from shrubs, having been described as
``near-surface searchers'' that glean arthropods off foliage while moving quickly through the
substrate2. Since they do not forage while flying, they must perch and hunt for their prey. To do
so, the vegetation must be stout enough to support them. Further, CAGN do not like to be
exposed to predators, so are very secretive when hunting. They prefer to glean invertebrates from
within the shrub canopy.
2. The memo states (Pg. 14), “Gnatcatchers in southern California preferentially nest and feed in
coastal scrub vegetation on mesas and gentle slopes that are characterized by varying
abundances of California sagebrush, California sunflower; and California buckwheat. Gnatcatcher
densities in northern San Diego County were found to be highest in areas where California
sunflower and California buckwheat were co-dominant with sagebrush.”
While this is true regarding their habitat preferences, it needs to be noted that on the Newport
Banning Ranch (NBR) site, California sagebrush and California buckwheat is nearly non-existent.
On page 14 of the Memo, the author specifically cites the EIR’s description of Encelia Scrub (the
only noted type of sage scrub on site according to the author “The coastal sage scrub on Banning
Ranch is best characterized as California Brittle Bush Scrub (CBBS)), which says, “This vegetation
type is dominated by bush sunflower, and it occurs as a monoculture in many of the northern
patches. Other species present in lower densities include bladderpod, wreath plant
(Stephanomeria virgata), goldenbush (Isocoma menziesii), California buckwheat, coastal prickly
pear, and coastal cholla.” It is important that Encelia is considered to be a monoculture and that
California sagebrush and California buckwheat are not even discussed as other “lower density”
species within the community. Previously (add John’s reference Section here), Encelia was
described as a species that was extremely easy to germinate, had high seed production numbers,
and easily exploited disturbed areas.
While the CAGN can exist within habitat that is a monoculture, the best habitat types for them
include a variety of shrub species and in the coastal part of its range, occupied habitat is
dominated by open California sagebrush3. Winchell and Doherty (2008, p. 13254) found the
density of gnatcatchers was highest in high-quality habitat and decreased as habitat quality
decreased. Further, they prefers nesting habitat to be dominated by California sagebrush,
including between 20 and 60 percent cover and an inter-shrub gap of 5 to 6 feet. In these
situations, nests are often located in California sagebrush plants about 1 meter (3 feet) above the
ground5. This description shows that they prefer to occur in more mature and open sage scrub
communities that are dominated by California sagebrush. The NBR habitat is of general poor
quality for CAGN based on monotypic, Encelia dominated, California sagebrush lacking, patchy
and weedy habitat. Further, much has been made in the Memo of the regeneration of high quality
2

Burger, J.C., M.A. Patten, J.T. Rotenberry, and R. A. Redak.
gnatcatcher deduced from fecal samples. Oecologia 120:304-310.
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Mock, P. 2004. California Gnatcatcher (Polioptila californica). In The Coastal Scrub and Chaparral Bird
Conservation Plan: a strategy for protecting and managing coastal scrub and chaparral habitats and associated birds
in California. California Partners in Flight. http://www.prbo.org/calpif/htmldocs/scrub.html
4
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Encelia in areas that had formerly been mowed, or the value of grasslands. These areas do not
support valuable foraging habitat – in fact it is highly likely that CAGN will not forage in these areas
until larger shrubs are present which would provide some cover and stable perch.
Most habitat restoration efforts regarding CAGN (e.g., Montebello Hills, Ocean Trails, El Sobrante
Landfill, Coyote Hills East (UnoCal), and many more), require California sagebrush as a dominant
component. While the current NBR site supports poor, yet occupied CAGN habitat, the ultimate
project will restore or enhance all of the sage scrub open space areas to high-quality scrub which
will return California sagebrush, California buckwheat, and other appropriate shrubs to the
landscape. This will provide for a more suitable base for arthropod prey species to thrive in and
will provide better overall habitat and nesting opportunities for CAGN. Since Encelia can be
weedy, it will need to be managed to allow for the more appropriate species to take hold.
3. On page 22, the Memo discusses their foraging use of non-native, such as black mustard and use
of habitats such as grasslands.
CAGN use of non-native plant species as a foraging substrate is anecdotal and very much
exception to the norm. They spend nearly all of their foraging energy investment in habitat that is
likely to provide the arthropods of choice. As noted, they prefer to glean sedentary arthropods off
of plants and will exploit invertebrates where they occur – for example a break-out of butterfly
caterpillars. Most typically this occurs within their standard habitat, but of course may sometimes
happen in adjacent novel habitat types. Similarly, they may occasionally move, or fly through nonstandard habitat or land cover types to get to patches of suitable scrub areas, but those areas
should not be considered to be required or necessary habitat. They typically only land in those
areas when isolated scrub shrubs are present. As discussed above, they do not like to be exposed
to predators and like to have cover when foraging or moving. The exceptions are when they are
flying rapidly through an inhospitable area (e.g., open landscape), flying to respond to a territory
dispute, when perched at the top of a small tree to observe their territory (cover always is nearby),
and sometimes when nest building. Never say never with biology, but an evaluation of
Environmentally Sensitive Habitat Areas should not be based on occasional and accidental uses 6.
4. Some context is required with regard to the history of the CAGN listing. The Memo states on page
22, “In response to the drop in gnatcatcher numbers in southern California resulting from habitat
loss and fragmentation, the northernmost subspecies (Polioptila californica californica) was listed
as federally threatened in 1993.”
This is true, but the species was listed as a Distinct Vertebrate Population – meaning that the U.S.
Fish and Wildlife Service only considered the United States population when listing. “Although a
large majority of the California Gnatcatcher population is found in Baja California most of the
research on the species has focused on only the Coastal California Gnatcatcher subspecies
(Polioptila californica californica) in a small portion of it range in Southern California over the last

6

Pers. Com. Brock Ortega – Mr. Ortega has over 24 years of extensive field experience with the species, beginning
with a 1992 study of 27 pairs of CAGN 9minimum 30-hours of observations per pair). Additionally, he obtained his
federal 10(a)(1A) permit in the first group of biologists to do so in 1993.
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10-20 years. In Baja California all three subspecies are found and it is estimated up to 99% of the
species’ total population is located south of El Rosario (Salata 1993). 7”
5. With regard to the federal Primary Constituent Elements (PCE’s) associated with CAGN, the
USFWS (20078) describes the first category as “(1) Dynamic and successional sage scrub
habitats: Venturan coastal sage scrub, Diegan coastal sage scrub, Riversidean sage scrub,
maritime succulent scrub, Riversidean alluvial fan scrub, southern coastal bluff scrub, and coastal
sage-chaparral scrub in Ventura, Los Angeles, Orange, Riverside, San Bernardino, and San Diego
Counties that provide space for individual and population growth, normal behavior, breeding,
reproduction, nesting, dispersal and foraging.” This only relates to sage scrub habitat types and is
the main factor. It goes on to describe the secondary type of PCE as “(2) Non-sage scrub habitats
such as chaparral, grassland, riparian areas, in proximity to sage scrub habitats as described for
PCE 1 above that provide space for dispersal, foraging, and nesting.” It is interesting to note that
the term, “proximity” is not defined and thus unfortunately can be subjectively interpreted
differently. This should be interpreted to mean areas that are directly adjacent to scrub habitats as
opposed to widespread inclusion. As discussed, grasslands onsite would not support CAGN
breeding or foraging as they are too open and generally do not include shrub cover. One good test
is whether the USFWS would allow the vegetation community or land cover to be included as
restoration or mitigation for the species. The USFWS has historically not allowed mitigation
conservation or habitat restoration credit for CAGN impacts over chaparral, riparian, grassland, or
ruderal lands. They have only accepted mitigation in the form of quality sage scrub – either
through preservation or through restoration/enhancement.
When modeling Critical Habitat for CAGN, the USFWS used the following methods “To help predict
the presence of coastal California gnatcatcher occurrences throughout the range of the species,
especially in areas with limited survey information, we commissioned a spatial habitat evaluation
model incorporating habitat parameters used by the coastal California gnatcatcher during the
breeding season. We began with a GIS layer identifying California sagebrush habitats (e.g.,
Venturan, Diegan, and Riversidean sage scrub). We recognize that other habitats are used by
coastal California gnatcatchers at various points in their life history, such as chaparral, grassland,
and riparian habitats during foraging or dispersal. However, few breeding territories have been
documented in habitats devoid of California sagebrush." This indicates that they understood that
sage scrub was the important vegetation community. Further, "When determining the revised final
critical habitat boundaries, we made every effort to avoid lands occupied by development such as
buildings, paved areas, and other structures that lack PCEs for the coastal California gnatcatcher.
The scale of the maps we prepared under the parameters for publication within the Code of
Federal Regulations may not reflect the exclusion of all such developed areas. Any such structures
and the land under them inadvertently left inside critical habitat boundaries shown on the maps of
this proposed rule have been excluded by text in this rule and are not designated as critical
habitat." Therefore, portions of the site that include previous oil developments (e.g., well pads,
roads, maintenance areas) should be excluded from the Critical Habitat designation as well as nonPCE areas such as weedy or disturbed areas. These areas should not be considered to be ESHA
either.
7
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6. When ESHA was modeled for CAGN on the site in the Memo, they indicated on page 23, “…that
specific observations of gnatcatchers within any particular area are not necessary in order to
conclude that the area is occupied by gnatcatchers. If gnatcatcher foraging or nesting is observed
in the general proximity of a site, it is considered occupied.”
This is not consistent with the USFWS description of how Critical Habitat was defined. “General
proximity” was not considered a threshold when describing why Sunset Ridge Park (page 15) was
considered to NOT be ESHA.
7. There were various discussions on pages 24 and 25 regarding the validity and interpretation of
survey results and methods. This fed into a discussion about whether drought or site impacts led to
a reduced population. As discussed in detail below survey methods and results varied across the
years, but it is likely that a few factors contributed to the recent decline but the main factors are
varied survey methods and interpretation and drought. By all accounts, territory sizes in the
coastal region range from between 2.96 and 6.04 acres per pair (excluding the recent 2013 to 2015
NBR results). Purported direct loss of 7+ acres of sage scrub vegetation could only account for a
reduction of 1 to 2 pairs of CAGN. This leaves a reduction difference of 8 to 9 pairs (on average)
which then could only be accountable by (a)misinterpretation of previous population numbers, or
(b)natural factors such as drought or loss of prey availability.
First, contrary to the Memo, the survey guidelines allow for flexibility in study design if coordination
with the USFWS occurs. That said, there has been much variance in the level of survey effort
applied on NBR. However, much survey work has been conducted between 1992 and 2015.
While the methodology of the 2013 Dudek surveys was designed for distinguishing between pairs
and documenting population sizes, the USFWS (1997) guidelines are not intended to produce
estimates of populations and therefore prior surveys conducted pursuant to the guidelines are not a
sound basis for determining the number of CAGN pairs supported by the site historically. Survey
reports for many of those previous presence/absence survey efforts to USFWS did not typically
explain methods for distinguishing pairs, territories, or individuals. Additionally, the typical
employment of the survey technique often involves a limited number of biologists and often
different biologists on different days, walking around patches of habitat. At NBR, there are a
number of very useful roads that circumscribe suitable habitat patches, but wander around
impediments such as riparian bands, equipment, and topography. Following these routes is useful
for providing good coverage for presence/absence surveys, but potentially biases the population
results, as the same individuals may be mapped at multiple locations, thus inadvertently elevating
the estimated population. Therefore, results cited in reports of these surveys are not readily open
to interpretation or comparison in terms of determining the absolute CAGN population on site
during their respective survey period and cannot easily be reconciled with the results of efforts
such as the 2013 Dudek survey effort. However, while the 2013 results marked a significant drop in
the estimate of territories on the Newport Banning Ranch, similarly low numbers or territories in
2014 and 2015 suggest these later estimates were consistent with a short-term decline in the
CAGN population at NBR after 2009.
Specific information lacking in reports on surveys conducted between 1992 and 2009 and in
2014/2015 also makes comparison difficult across methods:
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In most reports (except for GLA 2002), is it not clear how often or during which passes
specific birds were observed. So it is not clear whether a pair associated with a specific
territory was observed during each survey or only once. This would not eliminate the
possibility that an individual or pair was detected in different areas on different dates, thus
potentially inflating the population size.
It is not clear from any of the reports how many birds or pairs were detected during each
survey. So it is unclear whether birds in adjacent territories were observed simultaneously
(thus confirming multiples pairs or territorial males were involved) or even during the same
survey. Were this information available, it would help determine whether population
estimates were potentially inflated.
Several reports note that nests were located, but none of the reports include exhibits
showing the locations of the nests, the dates nests were observed, the stage of the nests
(incubation, nestling period), or whether the nests were active. While information about
nests is potentially useful in confirming population size, more specific information than
provided in the reports is necessary for several reasons:
Multiple nests in an area may be from different pairs (if all active), or may be nests from
the same pair, if one is active and the others are not. Also, active nests located in several
adjacent territories could indicate that territory size estimates are accurate.
Nests widely distributed across the site leaves open the possibility that the nests were
associated with pairs using larger areas than supposed, and that several “pairs” in an area
where only one active nest was located may have represented only one pair.
As the dates and locations for nests are not noted, it is unclear whether multiple nests of
the same pair, from different nesting attempts at different times in the season, might have
been involved in some cases.
Nest location information would provide some insight regarding the most important habitat
areas on site, since it is reasonable to assume that the CAGN would choose the better
areas to nest in.

Although the methods were designed to provide a more accurate estimate of population size,
results of the 2013 Dudek effort show some consistency with previous and subsequent findings,
and with results from 2014 and 2015 surveys suggesting a decline in the population since 2009.
Overall, the 2013-2015 survey efforts documented CAGN using the same general areas used in
previous years, though fewer pairs.
In a 2010 analysis, CAGN “use areas” 1 through 9, the average in 1992–2009 was 8.76 (range of
6–12). In 2013, Dudek recorded only 4 territories in this area, below the lowest previous total and
less than half the average. However, the survey method allowed for biologists to follow individual
birds, unlike previous efforts. In this case biologists followed (tracked) a single male moving
approximately 300 meters (990 feet), across historic use areas 7, 8, and 9. Simultaneously a single
male was detected moving through use area 6 and 7. Neither paired male experienced territorial
disputes. Therefore, 2 males were confirmed as behaving territorially over an area encompassing
5 use areas identified in 2010. These males were simultaneously watched and followed by at
least 6 biologists. Using real-time mapping software (i.e., all biologist were able to “watch” the
mapped CAGN in real-time as other biologists mapped its progress), the “7, 8, 9” male was
observed by multiple biologists to move up, over, and around an intervening hill and up and
through dense riparian bands. A single expert observer would have easily missed these
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movements. The frequency of the movements, combined with the apparent barriers, would have
led the observer to map the single individual as multiple individuals. Therefore, while the 2013
results were consistent with findings for the northern portion of the site, this survey provided
convincing evidence that significantly fewer CAGN territories were present in the southern portion
of the site compared to previous estimates. The real-time nature and movement patterns of this
CAGN also raised the possibility that previous CAGN mapping locations may have been artificially
high.
Both the number of territories and the estimated acreage of suitable habitat in the upland portion of
the site have varied over years. The average number of estimated territories during surveys from
1992 to 2009 was 19 (range of 15–29). For years when documented acreages for suitable scrub
habitat were available (1992, 1997, 1998, 2000, 2007, 2009), the average was 18.3 (range of 17–
19), for an average territory size of 2.96 acres, assuming all suitable habitat was occupied.
Between 2013 and 2015, the average territory sizes increased as a function of fewer pairs. The
available habitat was estimated at 56.36 acres on site and resulting territory sizes ranged from
between 5.64 acres to 7.05 acres. The ranges found onsite coincide with other sites in the
western part of their range. For example: Palos Verde Peninsula in Los Angeles County found a
mean territory size of 5.7 (n=16); Montebello Hills at 3.48 acres per pair (2005; n=58) and 3.01
acres per pair (2007; n=67 pairs); West Coyote Hills in Fullerton, Orange County, 5.53 acres per
pair (2005; n=60) and 6.04 acres per pair (2009; n=55 pairs).
In addition, Staff has previously raised concerns regarding construction of an access road from Coast
Highway into the site during the Commission’s review of the adjacent Sunset Ridge Park project. To
address those concerns as it relates to NBR’s Project, Dudek prepared a technical paper Review of
Occurrence and Persistence of Californian Gnatcatcher (Polioptile Californica Califonica) Along Roadways
(September 2015), included as Exhibit 9. The information included in the technical paper provides evidence
to conclude that the proposed Bluff Road entrance from Coast Highway will not adversely impact
gnatcatcher use of the project site.
We further note that the Commission has addressed similar issues involving potential road expansion
impacts to CAGN in the south Coast area. In its action to approve CDP 6-02-153, the Commission
overturned the Staff recommendation for denial of a Caltrans auxiliary lane project in which nesting
gnatcatchers and a rare plant species occupied a portion of the manufactured freeway slope immediately
adjacent to the proposed disturbance footprint. However, the Commission determined that the occupied
slope area was not ESHA, because the habitat is degraded and exists in this location primarily because
Caltrans planted it for slope protection when this segment of I-5 was constructed in the late 1960's, prior to
the Coastal Act. The Commission thus found that the proposed impacts could be allowed with appropriate
mitigation. The Commission’s approval of the Caltrans road improvements represents a similar situation as
that which exists at the NBR site. The area of concern is immediately adjacent to the already developed
transportation corridor of Coast Highway, and the existing topography and vegetation is heavily degraded
due to a combination of significant grading conducted by Caltrans in the 1960s, and continued use of the
grading cut for oil field operations since that time.
b. Cactus Wren
The Memo indicated that while the site historically included coastal cactus wren (CAWR) family groups,
they have not been observed onsite since 2009. This was supported by a discussion of the relative
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observed loss of CAWR in Orange County coastal areas since 1993. Specifically, an 87% decline of
occupied habitat was identified within the Coastal Reserve of NROC between 1992 and 2006 and a greater
than 80% decline in occupied habitat within the overall NROC over the last 20 years. This species is
generally resident, with little seasonal movement noted and is tied to areas that include native cactus
patches. Additionally, this species is monogamous and maintains a life-long partnership. Over time, the
species has become increasingly isolated9. In areas with abundant cactus patches it still occurs in
numbers, though they might be diminishing. While the absolute reason for the general coastal population
decline is not known, it may be a confluence of factors which include the development-caused isolation,
tendency to not move very long distances, and its propensity to mate for life. Linked pairs may be less
inclined to leave their current location, seek out new habitat, and colonize it, whereas individuals may be
better able to do so.
Dudek reviewed vegetation mapping conducted in 2009 as compared to vegetation mapping results
conducted in 2015 (Exhibit 10). The methods of mapping were not directly comparable (Staff required
atypically precise mapping of every cactus patch for the 2015 effort, while it is likely that the 2009 effort
used a more standard mapping unit and perhaps blended isolated patches into larger polygons. Based on
a review of the two coverages, there are areas mapped in 2015 that were not mapped in 2009, and areas
mapped in 2009 were not mapped in 2015. A follow-up review of aerial imagery (Google Earth Pro maps
from 2008 through 2015) showed that the differences could not be explained by grading or clearing
between 2008 and 2015. Therefore, the differences in coverages must be due to mapping methodology
differences. In conclusion, local extirpation of CAWR from the NBR site was not due to impacts to requisite
vegetation community resources between 2009 and 2015. Other factors were at play.
c. Raptor Foraging
As noted in Section the discussion of PNGG ESHA above, although Staff concludes purple needle grass
grassland on NBR meets the definition of ESHA because, in part, provides an especially valuable
ecosystem function as foraging habitat for many animals and birds including the burrowing owl which is a
Species of Special Concern and numerous raptor species, we continue to emphasize that, at NBR, the
habitat functions of PNGG are no different than the extensive stands of non-native annual brome grassland
(ABG) on the site, and in terms of optimal raptor foraging habitat, currently the lowlands provide for good
raptor foraging habitat given the low-plant growth associated with salt marsh that is highly desirable habitat
for prey items such as voles and deer mice. Implementation of the HCCMP would remove all oil field
development from the lowlands and result in extensive wetland and transitional grassland habitat
restoration that would significantly expand optimal habitat for raptor prey species over large portions of the
project site.
E. TAKINGS ANALYSIS
The Staff Report suggests that a denial of the CDP, or doing nothing, would not constitute a regulatory
taking. The Commission need not reach this issue because, as explained in the preceding Section, there
are compelling reasons to approve the Project through conflict resolution based on the extraordinary
coastal resource benefits that the Project will provide.
9

Solek, C. and L. Szijj. 2004. Cactus Wren (Campylorhynchus brunneicapillus). In The Coastal Scrub and
Chaparral Bird Conservation Plan: a strategy for protecting and managing coastal scrub and chaparral habitats and
associated birds in California. California Partners in Flight. http://www.prbo.org/calpif/htmldocs/scrub.html
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In any event, whether a governmental regulatory decision results in a taking that must be compensated
pursuant to the Fifth Amendment of the U.S. Constitution is a constitutional determination under wellestablished takings jurisprudence. The Commission has no jurisdiction to make constitutional
adjudications, or to force an applicant to submit information in support of such an adjudication. The
weighing and balancing of constitutional determinations is simply beyond the Commission’s authority. As
the Court of Appeal explained in Healing v. California Coastal Commission (1994) 22 Cal.App.4th 1158,
1178: “[T]he Commission is authorized to make and enforce rules and decides issues of constitutional
magnitude. It is not an adjudicatory body authorized to decide issues of constitutional magnitude.”
The Staff Report acknowledges this limitation. It nonetheless argues that a denial would not constitute a
taking because it would not result in a “final and authoritative” decision about the use of the property. The
support for this argument is a figure that Staff crafted which shows a handful of tiny “bubbles” in disparate
areas of the property where Staff suggests limited development could be accommodated as an “alternative”
without significant disruption to habitat. (See the figure on page 76 of the Staff Report.) The takings issue,
however, cannot be overcome by the expedient of the simplistic figure Staff has provided. The precondition to any development of the NBR property -- clean-up and restoration – would cost in excess of 40
million dollars – $30 million for clean-up and $10+ million for restoration, not including the private habitat
maintenance funding that would be required. The Staff Report ignores this. The “development bubbles”
Staff has created exclude the areas where abandonment and remediation are required in any event and
areas which, as explained above, do not reasonably qualify as ESHA. The Staff Report asserts a 100 foot
buffer is required, but fails to explain that the City’s LUP provides for a 50 foot buffer, not a 100 foot buffer,
and that the Commission, in many instances, has approved an even lesser buffer (for example, the
Commission has in past permit actions approved buffers at 25 ft., including the Artist Live/Work project and
The Ranch in Laguna Beach). The “development bubbles” themselves are wholly disconnected. The
figure provided includes no roads to or as between these areas, how those isolated areas would relate to
one another, or how they would be served by a logical array of services. The Staff Report suggests a
portion of the area proposed for the hotel/hostel complex could serve instead environmental camping, tent
cabins, or cabins. Simply put, Staff’s “development alternative” is neither realistic nor remotely feasible.
For this reason, the analysis offered in the Staff Report does not support the conclusion that denial of a
permit would not result in an unconstitutional taking. 10

In evaluating whether denial of a project would result in a taking, the Commission has also applied the rule
articulated in Penn Central Transportation Co. v. New York City (1978) 438 U.S. 104, which requires examination of
the reasonable investment-backed expectations of the applicant, the economic impact of the denial of a permit, and
the character of the Commission’s action. As to the last criterion, the Staff Report asserts that should the
Commission deny the CDP, it would be doing so to promote policies that protect coastal resources (ignoring the
countervailing policies that, on balance, would be more protective of coastal resources). With respect to the other
two criteria, the NBR property contains no development restrictions, such as restrictive covenants or open space
easements that would have informed the Applicant of any limitations on the ability to development the property. The
property has not changed in size and in use, but has been operated continuously as an oil field since the 1940s, and
none of the property has been sold. Further, the applicant has neither solicited nor ever received any offers to
purchase the property.
10
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F. LOCAL COASTAL PROGRAM REVIEW
Section 30604(a) of the Coastal Act provides that prior to certification of an LCP, a coastal development
permit shall be issued if the issuing agency (here, the Commission) finds that “the permitted development
will not prejudice the ability of the local government to prepare a local coastal program that is in conformity
with the provisions of Chapter 3 (commencing with Section 30200).” The Section additionally states that
denial of a CDP on grounds it would prejudice the ability of local government to prepare an LCP must “be
accompanied by a specific finding which sets forth the basis for such conclusion.”
The Staff Report notes that the County and City of Newport do not have certified LCPs that include the
project site. It offers a conclusionary finding on LCP prejudice: “Approval of this project under a coastal
development permit would effectively prejudice the ability of the local government to certify their LCP
because it is inconsistent with the policies of the Coastal Act and the City has expressed intent to annex the
site in the future.” (Staff Report, p. 80.) This finding falls well short of demonstrating that approval of the
Project will serve in any manner to prejudice preparation of the County’s or City’s LCP and it is not
supported by any evidence. There are several reasons why Project approval will not prejudice preparation
of an LCP for the project site.
First, the NBR property is geographically distinct and development of the property would be, as here,
evaluated on a site-specific basis.
Second, the standard of review applied by the Commission in its review would be the same whether the
proposed Project is evaluated in the context of an LCP, a CDP, or federal consistency in the case of
abandonment and remediation. Because there is no certified LCP, the standard of review in each case is
the Chapter 3 policies of the Coastal Act – just as analyzed in the Staff Report and by the applicant in its
response to the Staff Report. (See Pub. Res. Code, §§ 30512(c) [LCPs]; 30604(a) [CDPs]; CZMA, Section
307(c)(3)(A) [Federal Consistency].
Third, the application for CDP in this case makes sense because of the complicated jurisdictional issues
that affect the project site. The property lies within the jurisdiction of both the City and the County of
Orange. Under the Knox Cortese Hertzberg Local Government Reorganization Act, the City is allowed to
plan areas within its designated “sphere of influence.” The City included the property in its General Plan
noting that it is within the “sphere of influence” and adopted land use policies for the site. The development
proposed by the CDP application is consistent with the City’s General Plan, which was the foundation for
the City’s Coastal Land Use Plan (LUP). Because the project is consistent with the City’s General Plan,
consideration of the CDP would not prejudice the City from completing its LCP. The General Plan was
approved not only by the City Council, but the City’s voters, and it establishes the land use and densities for
the project site and the coherent development plan proposed.
Further, because the City currently has jurisdiction over only a small portion of the project , preparation of
an LCP would actually result in greater fragmentation of land use policies as both the City and the County
would be required to prepare LCPs for the respective portion of the site that lies within their respective
jurisdictions. (Coastal Act Section 30500(a) requires “Each local government . . . [to] prepare a local
coastal program for that portion of the coastal zone within its jurisdiction.”) Moreover, as the City does not
yet have a fully certified LCP, the Staff Report would require the City to prepare a LCP submittal for a
segment of its coastal zone specific to the NBR property, and for the County to do the same as its LCP is
organized according to various geographic segments. Because such a course of action would only
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promote greater fragmentation in planning, consideration of the entire property by the Commission in the
context of a CDP application provides the most efficient and logical means of comprehensive planning
evaluated in accordance with the Chapter 3 policies of the Coastal Act.
Finally, at this point in time, it is also not feasible for the project site to be annexed into the City. Because
of the City’s policies on oil production, with limited exception, existing oil operations do not allow for
annexation into the City.
Thus, contrary to the Staff Report, preparation of an LCP is not legally feasible or necessary, and
consideration of the project in the context of a CDP is the most appropriate means to consider the
proposed development in the context of the Chapter 3 policies of the Coastal Act.
Respectfully submitted,

Michael A. Mohler
Newport Banning Ranch LLC
Exhibits and Attachments:
Exhibit 1 Orange Coast River park
Exhibit 2 Composite Site Plan
Exhibit 3 Public Access – Parking Resources
Exhibit 4 Visual Simulations
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Exhibit 6 Draft Biological Assessment for Newport Banning Ranch, Table 7a and 7b, Survey Results for
Newport Banning Ranch Fairy Shrimp Surveys, Dudek, August 2015
Exhibit 7 CCC Mima Mound Area Map
Exhibit 8 Jurisdictional Determination of Seasonal Features for the Newport Banning Ranch, Appendix B
Photo plates, Dudek, May 2013
Exhibit 9 Review Of Occurrence And Persistence Of California Gnatcatcher (Polioptila Californica
Californica) Along Roadways, Dudek, September 2015
Exhibit 10 Southern Coastal Bluff Scrub - Maritime Succulent Scrub Comparison
Attachment A – Applicant Proposed Motion and Standard and Special Conditions of Approval
Attachment B – Coastal Act Conflict Resolution Findings
Cc:

Kim Brandt, City of Newport Beach
George Basye, NBRLLC
Tony Bomkamp, GLA
April Winecki, Dudek
John Davis, Dudek
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Attachment A
Newport Banning Ranch
Applicant Proposed Motion and Standard and Special Conditions
October 2, 2015
MOTION
MOTION AND RESOLUTION FOR COASTAL DEVELOPMENT PERMIT
The Applicant requests that the Commission make the following motion and adopt the following resolution to
APPROVE the permit application with standard and special conditions.
MOTION
I move that the Commission approve Coastal Development Permit Application 5-13-032
following conditions.

subject to the

The Applicant requests a YES vote on the foregoing motion. Passage of this motion will result in condition approval
of the permit and adoption of the following resolution. The motion passes only by affirmative vote of a majority of
the Commissioners present.
Resolution:
The Commission hereby approves Coastal Development Permit Application 5-13-032 on the grounds that the
development as conditioned will be in conformity with the policies of Chapter 3 of the Coastal Act. Approval of the
permit complies with the California Environmental Quality Act because either: 1) feasible mitigation measures
and/or alternatives have been incorporated to substantially lessen any significant adverse effects of the
development on the environment; or 2) there are no further feasible mitigation measures or alternatives that would
substantially lessen any significant adverse impacts of the development on the environment.
STANDARD CONDITIONS
This permit is granted subject to the following standard conditions:
1. Notice of Receipt and Acknowledgment. The permit is not valid and development shall not commence until a
copy of the permit, signed by the permittee or authorized agent, acknowledging receipt of the permit and
acceptance of the terms and conditions, is returned to the Commission office.
2. Expiration. If development has not commenced, the permit will expire two years from the date on which the
Commission voted on the application. Development shall be pursued in a diligent manner and completed in a
reasonable period of time. Application for extension of the permit must be made prior to the expiration date.
3. Interpretation. Any questions of intent of interpretation of any condition will be resolved by the Executive
Director or the Commission.
1

4. Assignment. The permit may be assigned to any qualified person, provided assignee files with the Commission
an affidavit accepting all terms and conditions of the permit.
5. Terms and Conditions Run with the Land. These terms and conditions shall be perpetual, and itis the intention
of the Commission and the permittee to bind all future owners and possessors of the subject property to the
terms and conditions.
GENERAL SPECIAL CONDITIONS
1. Revised Plans. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the permittee shall
submit, for the review and approval of the Executive Director, revised project plans reflecting the following
changes:


The total amount of residential units constructed in the approved development area shall be no more 1174.



The total beds in the affordable overnight accommodations (hostel) shall be no less than 20.



The maximum building height for all structures within the South Village shall be no more than 40 ft.

2. Final Plans and Subdivision Map. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT,
the permittee shall submit to the Executive Director for review and written approval, two (2) sets of final
development plans and subdivision map suitable for recordation, in substantial conformance plans submitted
to the Commission on February 1, 2013, as amended by the revised site plan on file with the Commission and
attached as Exhibit 1, related supplemental project plans, the project description dated September 11, 2015
and the special conditions of Coastal Development Permit 05-19-032 and its related federal consistency
certification. Final development plans shall include site plans and architectural plans, grading plans, drainage
and run-off control plans, utility plans, and landscaping plans, and all other plans required pursuant to the
special conditions of this permit.
The permittee shall undertake development in accordance with the final plans and final subdivision map as
approved by the Executive Director. Any proposed changes to the approved final plans shall be approved in
writing by the Executive Director. No changes to the approved final plans shall occur without a Commission
amendment to this coastal development permit unless the Executive Director determines that no amendment is
legally required.
3. Local Government Approval. Except as modified by the conditions of this coastal development permit, all
requirements and conditions approved and imposed by the City of Newport Beach upon the proposed project
remain in effect.
4. Revised Development Agreement or Development Agreement Amendment. PRIOR TO ISSUANCE OF
THE COASTAL DEVELOPMENT PERMIT, the permittee shall submit to the Executive Director, for review and
approval, a revised Development Agreement or Development Agreement Amendment, approved by the City of
Newport Beach. The Revised or Amended Development Agreement shall reflect the project approved by the
Commission and shall be consistent with all special conditions within this coastal development permit.
5. Expiration. Notwithstanding Standard Condition 2, above, if development has not commenced, this coastal
development permit shall expire five years from the date on which the Commission voted on the application.
Development shall be pursued in a diligent manner and completed in a reasonable period of time. An application
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for extension of this coastal development permit must be made prior to the expiration date.
6. Covenants, Conditions, and Restrictions (CC&Rs) and Final Tract Maps
A. Consistent with the permittee’s proposal, the permittee shall establish covenants, conditions and
restrictions (CC&Rs), or an equivalent thereof, for the proposed development to address ownership and
management of all public streets and sidewalks of the subdivision, public trails, public parks, habitat
restoration and preservation areas, environmentally sensitive habitat areas, and common landscaped
areas. The CC&Rs shall reflect all applicable requirements of this coastal development permit, including
but not limited to the specifications concerning the development of the parks, trails and habitat creation
and restoration areas, and landscaping. The CC&Rs shall include a provision specifically stating that the
CC&Rs shall not be modified, amended or changed in any manner that would render them inconsistent
with any special condition and/or the findings in this coastal development permit approved by the Coastal
Commission at its October 7, 2015 hearing; any amendment made by the HOA modifying the CC&Rs in
a manner that renders the modification inconsistent with any special condition and/or the findings in this
coastal development permit shall be null and void.
B. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, and prior to recordation of any
CC&Rs, or tract maps associated with the approved project, proposed versions of said CC&Rs and tract
maps shall be submitted to the Executive Director for review and approval. The Executive Director's review
shall be for the purpose of ensuring compliance with the standard and special conditions of this coastal
development permit, including ensuring that, pursuant to paragraph A of this condition, the CC&Rs also
reflect the ongoing restrictions and obligations imposed by these conditions. The restriction on use of the
land cited within the special conditions of this permit shall be identified on the Tract Map(s), where
appropriate, as well as being placed in the CC&Rs.
C. Simultaneous with the recording of the final tract map(s) approved by the Executive Director, the permittee
shall record the covenants, conditions and restrictions approved by the Executive Director, against the
property. The permittee shall submit a recorded copy of the covenants, conditions and restrictions within
30 days of their recordation to the Executive Director. The CC&Rs may not be modified in a manner that
would render them inconsistent with any provision of this permit or of any plan or other document approved
by the Executive Director pursuant to the conditions of this permit. Any change that would not create a
direct conflict between the CC&Rs and the provisions of this permit or of any approved plan or other
document shall be submitted to the Executive Director, in writing, for a determination as to whether such
change requires approval of the Coastal Commission. The Executive Director shall have 90 days in which
to communicate a determination to the Homeowners' Association. If, within that 90 day period, the
Executive Director indicates that Commission approval is required, no such change shall occur until such
approval is secured. Otherwise, no Coastal Commission approval shall be required. The CC&Rs shall
indicate these restrictions within their terms.
7. Resource Agencies. The permittee shall comply with all requirements, requests and mitigation measures from
the California Department of Fish and Wildlife, Regional Water Quality Control Board, U.S. Army Corps of
Engineers, and the U.S. Fish and Wildlife Service with respect to preservation and protection of water quality
and marine environment. Any change in the approved project that may be required by the above-stated
agencies shall be submitted to the Executive Director in order to determine if the proposed change shall require
a permit amendment pursuant to the requirements of the Coastal Act and the California Code of Regulations.
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8. Future Improvements. This permit is only for the development described in Coastal Development Permit 513-032. Pursuant to Title 14 California Code of Regulations Section 13253(b)(6), the exemptions otherwise
provided in Public Resources Code Section 30610(b) shall not apply to this development governed by the
Coastal Development Permit 5-13-032 Accordingly, any future improvements to the structures authorized by
this permit, including but not limited to, repair and maintenance identified as requiring a permit in Public
Resources Section 30610(d) and Title 14 California Code of Regulations Sections 13252(a)-(b), shall require
an amendment to Permit 5-13-032 from the Commission.
9. Liability for Costs and Attorneys Fees. By acceptance of this permit, the applicant/permittee agrees to
reimburse the Coastal Commission in full for all Coastal Commission costs and attorneys fees -- including (1)
those charged by the Office of the Attorney General, and (2) any court costs and attorneys fees that the Coastal
Commission may be required by a court to pay -- that the Coastal Commission incurs in connection with the
defense of any action brought by a party other than the applicant/permittee against the Coastal Commission,
its officers, employees, agents, successors and assigns challenging the approval or issuance of this permit.
The Coastal Commission retains complete authority to conduct and direct the defense of any such action
against the Coastal Commission.
10. Deed Restriction. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the permittees shall
submit to the Executive Director for review and approval documentation demonstrating that the landowners
have executed and recorded against the parcel(s) governed by this permit a deed restriction, in a form and
content acceptable to the Executive Director: (a) indicating that, pursuant to this permit, the California Coastal
Commission has authorized development on the subject property, subject to terms and conditions that restrict
the use and enjoyment of that property; and (b) imposing the special conditions of this permit as covenants,
conditions and restrictions on the use and enjoyment of the Property. The deed restriction shall include a legal
description of the entire parcel or parcels governed by this permit. The deed restriction shall also indicate that,
in the event of an extinguishment or termination of the deed restriction for any reason, the terms and conditions
of this permit shall continue to restrict the use and enjoyment of the subject property so long as either this
permit or the development it authorizes, or any part, modification, or amendment thereof, remains in existence
on or with respect to the subject property.
PUBLIC ACCESS AND RECREATION
11. Public Open Space, Community Parks and Trail Uses. Use of the proposed Natural Open Space Preserve,
Community Park areas and public access trails and associated amenities shall be restricted to open space,
community park uses, and public recreation in perpetuity, as general shown on Exhibit 2 and on the final plans
approved pursuant to Special Condition 1.
12. Offer to Dedicate In Fee for Public Access and Recreational Resources. PRIOR TO ISSUANCE OF THE
COASTAL DEVELOPMENT PERMIT, and in order to implement the permittee’s proposal, the permittee shall
submit to the Executive Director, for review and approval, an irrevocable offer to dedicate to the City of Newport
Beach, County of Orange, or other non-profit entity(ies) or public agency(ies) acceptable to the Executive
Director, fee title over the areas identified as public community park as generally depicted on Exhibit 2 for
public access, passive and active recreational use, habitat enhancement, public trail purposes, and water
quality management, as appropriate based on the restrictions set forth in these special conditions.
Once the documents irrevocably offering to dedicate such areas are accepted by the Executive Director, and
also PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the permittee shall submit
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evidence that it has executed and recorded those documents, completing the offers to dedicate. The land shall
be offered for dedication subject to the restrictions on the use of that land set forth in the special conditions of
this permit, and the offer to dedicate shall reflect that fact. The offer shall be recorded free of prior liens and
encumbrances which the Executive Director determines may affect the interest being conveyed. The offer shall
run with the land in favor of the People of the State of California, binding all successors and assignees, and
shall be irrevocable for a period of 21 years, such period running from the date of recording.
13. Offer to Dedicate Easement for Public Trails and Habitat Protection and Restoration. PRIOR TO
ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the permittee shall execute and record
document(s) in a form and content acceptable to the Executive Director, irrevocably offering to dedicate to the
Newport Banning Land Trust, County of Orange or other non-profit entity(ies) or public agency(ies) acceptable
to the Executive Director, fee title or, in the alternative, easements for public pedestrian, biking and/or passive
recreational use of the trails and habitat restoration as proposed by the permittee, including within bluff parks
and interpretive parks, trails and pedestrian paths within the bluff parks and interpretive parks, and the Natural
Open Space preserve, as generally depicted on Exhibit 2 approved by this permit.
A. The recorded document(s) shall include legal descriptions of both the permittee’s entire parcel(s) and the
easement areas. The recorded document(s) shall reflect that development in the offered area is restricted
as set forth in the special conditions of this permit. The offer shall be recorded free of prior liens and
encumbrances that the Executive Director determines may affect the interest being conveyed. The offer
shall run with the land in favor of the People of the State of California, binding all successors and
assignees, and shall be irrevocable for a period of 21 years, such period running from the date of
recording.
B. The lands identified in this dedication shall be maintained in accordance with the approved final Habitat
Conservation and Conceptual Mitigation Plan required pursuant to Special Condition 23 and with the
approved final Public Amenities & Trail Management Plan required pursuant to Special Condition 16 of
this coastal development permit.
14. Public Access, Recreation and Habitat Protection/Restoration Funding in Perpetuity.
A. The permittee shall have the sole obligation to fund or arrange funding for the planning, design,
engineering, construction, supervision, inspection and all other costs associated with site remediation,
open space and habitat restoration, construction of the bluff park, interpretive parks, and Natural Open
Space Preserve interpretive trails, and water quality management facilities including facilities to treat onsite and off-site flows, to serve residential, resort and commercial development and the open space
preserve as proposed by the permittee.
B. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the permittee shall submit an
open space management plan for approval by the Executive Director, for the long term funding and
management of the open space and habitat restoration described in the final Habitat Conservation and
Conceptual Mitigation Plan, for the bluff park, interpretive parks, and Natural Open Space Preserve
interpretive trails, and water quality management facilities. The open space management plan shall
identify all entities responsible for ownership, management and maintenance of the open space preserve
and their credentials which qualify the entity as capable of management and maintenance of the open
space preserve and able to implement all applicable special conditions of this coastal development
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permit. The open space management plan shall specify the timeline for commencement of
implementation of the management plan by the management entity for the open space preserve. The
open space management plan shall include but not be limited to identification of funding, management
responsibilities, and maintenance activities in perpetuity for but not limited to the following:
1. Maintenance and periodic repair and replacement of park facilities in all open space interpretive trails,
and associated appurtenances including but not limited to landscaping, restrooms, trail routes and
surfaces, fences, benches and other facilities.
2. On-going habitat protection, restoration, and maintenance, including on-site supervision of trail and
habitat areas by qualified personnel, operation of interpretive trails, signs and displays, and funding
for any public outreach programs.
3. Maintenance of drainage systems, water quality management systems, and other devices required
to protect on-site habitat and water quality within the open space preserve.
4. Maintenance of fuel modification zones within the open space preserve in accordance with the Final
Fuel Modification Plans required pursuant to Special Condition 37.
5. The Maintenance and Monitoring Program for all restored habitat areas pursuant to the final Habitat
Conservation and Conceptual Mitigation Plan required pursuant to Special Condition 23.
15. Development Phasing of Public Amenities & Trail Management. The permittee by itself or in conjunction
with Newport Banning Land Trust, County of Orange or other non-profit entity(ies) or public agency(ies)
acceptable to the Executive Director, shall construct or cause to be constructed, the public access and
recreation improvements for park and trail purposes dedicated pursuant to Special Condition 13 and approved
pursuant to this permit.
PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the permittee shall submit a final
development phasing plan for review and approval by the Executive Director, which shall conform to the
following:
A. All grading shall be carried out consistent with the provisions for the protection of the ESHA, wetland and
habitat areas. The grading and construction of the public trails, parks and amenities and the planting
described in the approved Habitat Conservation and Conceptual Mitigation Plan shall begin as soon as
practical following the construction of the proposed public infrastructure (e.g. the public streets of the
subdivision, drainage system, utilities, etc.) for each phase of development. The permittee shall construct
the public trails, parks and amenities in an expeditious manner.
B. Construction of the public trails and recreation areas, the installation of habitat protection fencing, and
the installation of public access signage consistent with the Public Amenities and Trail Management Plan,
and the opening of the parks and trails for public use shall occur prior to or concurrently with the issuance
of the certificate of occupancy for the first residence for each phase of development.
The permittee shall undertake development in accordance with the approval final construction/development
phasing plans. Any proposed changes to the approved final plans or phases of construction that results in
changes to the approved development footprint/disturbance area shall be reported to the Executive Director.
No changes to the approved final plans shall occur without a Commission amendment to this coastal
development permit unless the Executive Director determines that no amendment is required.
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16. Public Amenities & Trail Management Plan. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT
PERMIT, the permittee shall submit, for the review and approval of the Executive Director, a Public Amenities
and Trail Management Plan that includes, but is not limited to:
A. Streets, Roads, Parking and Trails - All public open space, parks, streets, roads and parking shall be
provided as described in the coastal development permit application submitted on 2015. All roads and
public parking areas shall be for public street purposes including, but not limited to, pedestrian, bicycle
and vehicular access. All streets, roads and public parking areas shall be open for use by the general
public 24 hours per day, with the exception of standard limited parking restrictions for street
sweeping/maintenance purposes. Long term or permanent physical obstruction of streets, roads and
public parking areas shall be prohibited. With the exception of parking structures, all public entry controls
(e.g. gates, gate/guard houses, guards, signage, etc.) and restrictions on use by the general public (e.g.
preferential parking districts, resident-only parking periods/permits, etc.) associated with any streets or
parking areas shall be prohibited. Only temporary gates and access restrictions as necessary for
construction safety purposes are allowed.
B. Public Access Signage - The Public Amenities & Trail Management Plan shall include a detailed signage
plan that directs the public to the public trails and public recreational opportunities on the project site.
Signs shall invite and encourage public use of access and recreation opportunities and shall identify and
direct the public to their locations. At a minimum, the detailed signage plan shall include:
1. Public Access Signage shall be provided, at a minimum, in a visually prominent place visible to
vehicular and pedestrian traffic at each entry point onto the project site.
2. In addition to and/or in conjunction with the above, Public Amenity Overview Signs shall be provided
in a visually prominent place visible to vehicular and pedestrian traffic.
3. The public access and amenities signage plan shall include, at a minimum, plans indicating the size,
wording and placement of public access signs.
4. Signage shall include public facility identification monuments (e.g. public park name); facility
identification/directional monuments (e.g. location of public amenities on- site and in the vicinity);
informational signage and circulation; and roadways signs.
5. Signage shall convey the message that public pedestrian and recreational use is permitted and
invited.
6. Vegetation shall not be allowed to obscure public access and amenities signage.
7. Signage that has the effect or creates the effect of limiting public use of the public trails and amenities
are prohibited.
8. Signs and displays not explicitly permitted in this document shall require an amendment to this permit
unless the Executive Director determines that no amendment is legally required.
9. Community identification signage at the main project entry points is allowed provided that any such
signage also makes clear the availability of the public trails and amenities throughout the site and
that the public is welcome.
10. The required public access and amenities plans shall identify all structures including location,
dimensions, materials and colors, and use as well as sign and interpretive display text and graphics,
size and orientation. All plans shall be of sufficient scale and detail to verify the location, size and
content of all signage, and the location and orientation, size, materials and use of structures during
a physical inspection of the premises.
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C. Recreational appurtenances such as benches; refuse containers; fencing between the trail and habitat
areas; erosion control and footpath control plantings shall be depicted on the required public access and
amenities plans.
D. All public areas, including parks and trails, shall include low intensity lighting during nighttime hours. Such
lighting shall be consistent with Special Condition 29 regarding directing all lighting within the
development away from habitat and buffer areas. The required lighting shall be included in the lighting
plan described and required in Special Condition 29.
E. All sidewalks and streets within the development shall be open and available to the general public
F. Measures that discourage public use of any public trails/amenities on-site, including but not limited to,
use of trails, parks, and viewpoints, are prohibited. Such prohibited measures include, but are not limited
to, installation of gates (excepting parking structures) and/or use of guards.
1. With the exception of the proposed lowland and bluff top trails, which will be open to the public from
dusk till dawn, any limitation on the hours of public use is prohibited unless the permittee or its
successor- in-interest applies for an amendment to this coastal development permit or a separate
coastal development permit for a limitation on the hours of public use and receives authorization for
such limitations from the Commission.
2. The plan shall identify the minimum allowable width for each of the proposed trails, which shall be no
less than 10 feet wide. The minimum 10 foot width shall be devoted entirely to pedestrian trail area
and shall be exclusive of any area necessary for landscaping and/or buffer and/or setback area or
similar type of development.
3. All subdivision and project roads and sidewalks shall remain open and available to the public for
vehicular, parking, pedestrian, and bicycle use. All limitations or restrictions are prohibited except
temporary restrictions for public safety when a documented need arises, subject to approval of a
coastal development permit.
4. Restrictions on public parking, including, but not limited to limited hours and/or preferential parking
districts, are prohibited. Parking restrictions to allow periodic street cleaning is allowed provided the
restriction is the least necessary to accomplish the objective and that the restriction is no greater than
on-street street cleaning parking restrictions typically established throughout the City.
5. No new permanent chain link fencing is allowed with the exception of fencing required around the
remaining oil consolidation sites; only new temporary chain link fencing as necessary for safety during
construction may be allowed. Existing chain link fencing may remain and be maintained.
6. All public trails and amenities shall be maintained at all times in a manner that promotes public use.
7. The extent of public trails and amenities shall not be reduced from that depicted on the approved final
Public Amenities and Trail Management Plan.
8. The public access trail easements shall be maintained in a manner that promotes public access and
use of these public trails, as proposed by the permittee and as described in and required by this
permit.
The permittee shall undertake development in accordance with the approved final plan. Any proposed
changes to the approved final plan shall be reported to the Executive Director. No changes to the approved
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final plan shall occur without a Commission amendment to this coastal development permit unless the
Executive Director determines that no amendment is legally required.
17. Pedestrian/Bicycle Bridge Construction and Funding. PRIOR TO CONSTRUCTION OF THE
PEDESTRIAN BICYCLE BRIDGE, the permittee shall demonstrate the permittee's legal ability or authority to
undertake development of the proposed bridge across Coast Highway, including submittal of any necessary
easements/encroachment permit granted by the City of Newport Beach and the California Department of
Transportation.
PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the permittee shall submit for review
and approval by the Executive Director, CC&Rs which generally provide for the following:
A. A statement that the Master Association and/or responsible Sub-Association will be responsible for
funding the maintenance of the pedestrian bridge spanning West Coast Highway, if constructed.
B. In the event the pedestrian cannot be constructed, the permittee shall provide a shuttle service, utilizing
the Bluff Road and Coast Highway connection, between the visitor-serving uses in the South Village and
the adjacent beaches, between Memorial Day and Labor Day.
VISITOR-SERVING OVERNIGHT ACCOMMODATIONS
18. Hotel Overnight Units. By acceptance of this coastal development permit, the Permittee acknowledges and
agrees, on behalf of itself and all successors and assigns, that;
A. Hotel Length of Stay Provisions. All hotel overnight units shall be open and available to the general
public. Rooms shall not be rented to any individual, family, or group for more than 29 consecutive days;
and
B. Conversion Prohibited. The conversion of any of the hotel overnight units to limited use overnight
visitor accommodation units (e.g., timeshare, fractional ownership, etc.) or to full-time occupancy
condominium units or to any other units with use arrangements that differ from the approved project shall
be prohibited unless an amendment to this coastal development is approved.
19. Low-Cost Overnight Accommodations. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT
PERMIT, and in order to implement the permittee’s proposal, the permittee shall submit to the Executive
Director, for review and approval, final development plans for the proposed onsite hostel, which shall provide
for the following:
A. The onsite hostel shall be developed concurrent with the proposed resort inn. The hostel shall consist on
no less than 20 beds and shall be available for use by the general public prior to or concurrent with the
opening of the resort inn.
B. All hostel overnight units shall be open and available to the general public. Rooms shall not be rented to
any individual, family, or group for more than 7 consecutive days;
C. All amenities of the resort inn shall be open and available to patrons of the hostel.
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D. The permittee shall ensure the hostel is operated as a low-cost overnight accommodation facility open to
the general public in perpetuity. For purposes of establishing low-cost unit rates, low-cost shall be defined
as a percentage of the Statewide average room rate, as calculated by the Smith Travel Research website
(www.visitcalifornia.com) or other comparable or similar website or study such as www.Calif.AAAcom,
where the percentage is based on average market rates in coastal Orange County for the months of July
and August and the average cost of motels/hotels within five (5) miles of the coast that charge less than
the Statewide average.
WATER QUALITY
20. Construction Best Management Practices.
A. The permittee shall comply with the following construction-related requirements:
1. No construction materials, debris, or waste shall be placed or stored where it may be subject to wave,
wind, rain, or tidal erosion and dispersion;
2. Any and all debris resulting from construction activities shall be removed from the project site within
24 hours of completion of the project;
3. Construction debris and sediment shall be removed from construction areas each day that
construction occurs to prevent the accumulation of sediment and other debris which may be
discharged into stream or coastal waters;
4. Erosion control/sedimentation Best Management Practices (BMPs) shall be used to control dust and
sedimentation impacts to stream or coastal waters during construction. BMPs shall include, but are
not limited to: placement of sand bags around drainage inlets to prevent runoff/sediment transport
into stream or coastal waters; and
5. All construction materials, excluding lumber, shall be covered and enclosed on all sides, and as far
away from a storm drain inlet and receiving waters as possible.
B. Best Management Practices (BMPs) designed to prevent spillage and/or runoff of construction-related
materials, sediment, or contaminants associated with construction activity shall be implemented prior to
the on-set of such activity. Selected BMPs shall be maintained in a functional condition throughout the
duration of the project. Such measures shall be used during construction:
1. The permittee shall ensure the proper handling, storage, and application of petroleum products and
other construction materials. These shall include a designated fueling and vehicle maintenance area
with appropriate berms and protection to prevent any spillage of gasoline or related petroleum
products or contact with runoff. It shall be located as far away from the receiving waters and storm
drain inlets as possible;
2. The permittee shall develop and implement spill prevention and control measures;
3. The permittee shall maintain and wash equipment and machinery in confined areas specifically
designed to control runoff. Thinners or solvents shall not be discharged into sanitary or storm sewer
systems. Washout from concrete trucks shall be disposed of at a location not subject to runoff and
more than 50-feet away from a stormdrain, open ditch or surface water; and
4. The permittee shall provide adequate disposal facilities for solid waste, including excess concrete,
produced during construction.
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21. Interim Erosion Control Plans. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the
permittee shall submit to the Executive Director for review and approval, two (2) sets of an Interim Erosion
Control and Construction Best Management Practices plan, prepared by licensed civil engineer or qualified
water quality professional for the approved development areas. The consulting civil engineer/water quality
professional shall certify in writing that the Interim Erosion Control and Construction Best Management
Practices (BMPs) plan is in conformance with the following requirements:
A. Erosion Control Plan
1. The plan shall delineate the areas to be disturbed by grading or construction activities and shall
include any temporary access roads, staging areas and stockpile areas. The natural areas on the site
shall be clearly delineated on the plan and on-site with fencing or survey flags;
2. Include a narrative report describing all temporary run-off and erosion control measures to be used
during construction;
3. The plan shall identify and delineate on a site or grading plan the locations of all temporary erosion
control measures;
4. The plan shall specify that should grading take place during the rainy season (November 1 – March
31) the permittee shall install or construct temporary sediment basins (including debris basins,
desilting basins or silt traps); temporary drains and swales; sand bag barriers; silt fencing; stabilize
any stockpiled fill with geofabric covers or other appropriate cover; install geotextiles or mats on all
cut or fill slopes; and close and stabilize open trenches as soon as possible; and
5. The erosion measures shall be required on the project site prior to or concurrent with the initial grading
operations and maintained throughout the development process to minimize erosion and sediment
from runoff waters during construction. All sediment should be retained on-site unless removed to an
appropriate approved dumping location either outside the coastal zone or to a site within the coastal
zone permitted to receive fill.
B. The final Interim Erosion Control Plan shall be in conformance with the site/ development plans approved
by the Coastal Commission. Any changes to the Coastal Commission approved site/development plans
required by the consulting civil engineer/water quality professional shall be reported to the Executive
Director. No changes to the Coastal Commission approved final site/development plans shall occur
without an amendment to the coastal development permit, unless the Executive Director determines that
no amendment is legally required.
22. Final Water Quality Management Plan. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT
PERMIT, the permittee shall submit for the review and approval of the Executive Director, two (2) copies of a
Final Water Quality Management Plan (WQMP) for the post-construction project site, prepared by a licensed
water quality professional, and shall include plans, descriptions, and supporting calculations. The WQMP shall
be in substantial conformance with the Water Quality Management Plan (WQMP) prepared by Fuscoe
Engineering, dated June 30, 2011 and supplemented by a Technical Memorandum prepared by Fuscoe
Engineering, dated September 3, 2015, and shall include all development approved by this permit. In addition
to the specifications above, the plan shall be in substantial conformance with the following requirements:
A. The WQMP shall incorporate appropriate structural and non-structural Best Management Practices
(BMPs) (site design, source control and treatment control) into the development, designed to reduce, to
the maximum extent practicable, the volume, velocity and pollutant load of stormwater and dry weather
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flows leaving the developed site;
B. Impervious surfaces, especially directly connected impervious areas, shall be minimized, and alternative
types of pervious pavement shall be used where feasible;
C. Trash, recycling and other waste containers, as necessary, shall be provided. All waste containers
anywhere within the development shall be covered, watertight, and designed to resist scavenging animals;
D. Runoff from all roofs, roads and parking areas shall be collected and directed through a system of
structural BMPs including vegetated areas and/or gravel filter strips or other vegetated or media filter
devices. The system of BMPs shall be designed to a) trap sediment, particulates and other solids and b)
remove or mitigate pollutants of concern (including trash, debris and vehicular fluids such as oil, grease,
heavy metals and hydrocarbons) through infiltration, filtration and/or biological uptake. The drainage
system shall also be designed to convey and discharge runoff from the developed site in a non-erosive
manner;
E. Post-construction structural BMPs (or suites of BMPs) shall be designed to treat, infiltrate or filter the
amount of stormwater runoff produced by all storms up to and including the 85th percentile, 24-hour storm
event for volume-based BMPs, and/or the 85th percentile, 1-hour storm event, with an appropriate safety
factor (i.e., 2 or greater), for flow-based BMPs;
F. All structural and/or treatment control BMPs shall be designed, installed, and maintained for the life of the
project in accordance with well-recognized and accepted design principles and guidelines, such as those
contained in the California Stormwater Quality Association Best Management Practice Manuals;
G. All BMP traps/separators and/or filters shall be, at a minimum, inspected and cleaned/repaired or
otherwise maintained in accordance with the following schedule: (a) prior to the start of the winter storm
season, no later than October 15th each year, (b) inspected monthly thereafter for the duration of the rainy
season (October 15 -April 30), and cleaned/maintained as necessary based on inspection and, (c)
inspected and maintained where needed throughout the dry season;
H. Debris and other water pollutants removed from structural BMP(s) during clean out shall be contained and
disposed of in a proper manner;
I.

It is the permittee’s responsibility to maintain the drainage system and the associated structures and BMPs
according to manufacturer’s specifications.

The permittee shall undertake development in accordance with the approved final plans. Any proposed
changes to the approved final plans shall be reported to the Executive Director. No changes to the approved
final plans shall occur without a Commission amendment to this coastal development permit unless the
Executive Director determines that no amendment is legally required.
ENVIRONMENTALLY SENSITIVE HABITAT AREA
23. Final Habitat Conservation and Conceptual Mitigation Plan. PRIOR TO ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT, the permittee shall submit, for the review and approval of the Executive Director, a
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final Habitat Conservation and Conceptual Mitigation Plan. The permittee shall implement all wetland and
upland habitat creation, restoration, conservation, maintenance and management, as described in the draft
Habitat Conservation and Conceptual Mitigation Plan, prepared by Dudek, dated October 2014, and as revised
by the conditions of this coastal development permit. Any proposed changes to the approved plan shall be
reported to the Executive Director. No changes to the approved plan shall occur without an approved
amendment to this coastal development permit or an approved coastal development permit unless the
Executive Director determines that none is legally required.
24. Construction Staging Area and Temporary Fencing. PRIOR TO ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT, the permittee shall submit a final construction staging and fencing plan for each
phase of development, for the review and approval of the Executive Director, which indicates that the
construction in the construction zone, construction staging area(s) and construction corridor(s) shall avoid
impacts to wetlands, ESHA, and other sensitive habitat areas consistent unless authorized per this approval.
The plan shall include the following requirements and elements:
A. Wetlands and any environmentally sensitive habitats shall not be affected in any way, except as
specifically authorized in this permit.
B. Prior to commencement of construction, temporary barriers shall be placed at the limits of grading adjacent
to wetlands and ESHA identified for protection in the Habitat Conservation and Conceptual Mitigation
Plan. Solid physical barriers shall be used at the limits of grading adjacent to all ESHA. Barriers and other
work area demarcations shall be inspected by a qualified biologist to assure that such barriers and/or
demarcations are installed consistent with the requirements of this permit. All temporary barriers, staking
and fencing shall be removed upon completion of construction.
C. No grading, stockpiling or earth moving with heavy equipment shall occur within ESHA, wetlands or their
designated buffers, except as noted in the final Remedial Action Plan and/or Habitat Conservation and
Conceptual Mitigation Plan.
D. The plan shall demonstrate that:
1. Construction equipment, materials or activity utilized for implementing abandonment and remediation
and mitigation within wetlands and/or sensitive habitat shall be the minimum necessary to complete
the activities authorized by the coastal development permit.
2. Deep grading and construction within the project areas shall avoid adverse impacts upon adjacent
wetlands and ESHA identified for protection in the Habitat Conservation and Conceptual Mitigation
Plan.
3. Construction equipment, materials, or activity shall not be stored within any ESHA wetlands or their
buffers and shall not be placed in any location that would result in impacts to wetlands, ESHA or other
sensitive habitat except as identified in the final Remedial Action Plan and/or Habitat Conservation
and Conceptual Mitigation Plan.
E. The plan shall include, at a minimum, the following components:
1. A site plan that depicts:
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a.
b.
c.
d.

Limits of the staging area(s)
Construction corridor(s)
Construction site
Location of construction fencing and temporary job trailers with respect to existing wetlands and
sensitive habitat
e. Compliance with the approved Water Quality Management Plan required pursuant to Special
Condition 22.
f. Measures to be employed to avoid adverse impacts on wetlands, ESHA, and other sensitive
habitat.
The permittee shall undertake development in accordance with the approved final plans. Any proposed
changes to the approved final plans shall be reported to the Executive Director. No changes to the approved
final plans shall occur without a Commission amendment to this coastal development permit unless the
Executive Director determines that no amendment is required.
25. Dust Control Plan. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the permittee shall
submit a Dust Control Plan to the Executive Director for review and approval. The Plan shall include measures
to control fugitive dust emissions during project construction, including:
A. Coastal Sage Scrub habitat within the likely dust radius resulting from earth moving activities shall be
sprayed periodically with water to reduce accumulated dust on the leaves, as recommended by the
monitoring biologist.
B. Pave or apply water three times daily, as needed to control fugitive dust, or apply (non-toxic) soil stabilizers
on all unpaved access roads, parking areas, and staging areas if construction activity causes persistent
visible emissions of fugitive dust beyond the work area;
C. Pre-water sites as appropriate up to 48 hours in advance of clearing;
D. Spray all dirt stock-pile areas daily as needed;
E. Cover loads in haul trucks or maintain at least 6 inches of free-board when traveling on public roads; Premoisten prior to transport and import and export of dirt, sand, or loose materials;
F. Sweep streets daily (with water sweepers) if visible soil material is carried onto adjacent public streets or
wash trucks and equipment before entering public streets;
G. Plant vegetative ground cover in disturbed areas as soon as possible following construction or in
accordance with the landscape plan, taking into account the appropriate planting season; and
H. Apply chemical soil stabilizers or apply water to form and maintain a crust on inactive construction areas
(disturbed lands that are unused for 14 consecutive days).
The Plan shall describe how these measures will be implemented and monitored throughout construction.
26. Habitat Impact Management Plan. The permittee shall staff a qualified monitoring biologist on-site during all
vegetation clearing and any other project-related work with the potential to impact sensitive wildlife species.
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The biologist must be knowledgeable of the biology and ecology of sensitive wildlife species with the potential
to occur on the project site and wetland ecology. The following measures shall be taken prior to and during
construction:
A. Pre-construction surveys shall be conducted within 10 days of the start of construction by a qualified
biologist to determine the presence of any sensitive species with the potential to occur on the project site.
B. A qualified biologist shall be present daily during construction in locations with the potential to support
sensitive species, and to monitor for these species. The biologist will be authorized to stop work if threats
to any sensitive species are identified during monitoring and/or to recommend appropriate measures to
ensure sensitive wildlife species are protected. Any recommended mitigation measures and/or monitoring
protocols shall be submitted to the Executive Director prior to commencement of vegetation removal
activities. The permittee shall implement the monitor’s recommendations unless the Executive Director
finds that implementation of the monitor’s recommendations is not necessary to protect sensitive species.
C. The limits of vegetation removal will be delineated in all areas adjacent to preserved sensitive vegetation
by bright orange plastic fencing, stakes, flags, or markers that are clearly visible to personnel on foot and
in heavy equipment.
D. Construction shall be scheduled to avoid the breeding seasons of special status species that are found to
be present in the construction area to the maximum extent feasible.
1. Nesting Birds
a. If construction activities, including but not limited to grading or site disturbance, are to occur
between February 15 and September 15, a nesting bird survey shall be conducted to determine
the presence of nests or nesting birds within 250 feet of the construction activities. The nesting
bird surveys shall be completed no more than 72 hours prior to any construction activities. The
survey shall focus on special-status species potentially occurring on the site. All grounddisturbance activity within 250 feet of an active nest will be halted until that nesting effort is finished.
The monitor shall review and verify compliance with these nesting boundaries and shall verify that
the nesting effort has finished. Work may resume when no other active nests are found. Upon
completion of the survey and any follow-up construction avoidance management, a report shall be
prepared and submitted to Executive Director.
b. If grading or site disturbance must occur within 250 feet of an active nest, the permittee shall
submit a noise report from a certified acoustician to the Executive Director to document the noise
levels that would result from proposed construction activities at the active nests identified by the
monitor. In the event the noise report indicates construction noise levels may exceed 60 dBA
Leq(h) at nearby sensitive habitat areas and/or active nests, a temporary noise barrier shall be
constructed to reduce noise levels to below 60 dBA Leq(h) to attenuate noise from construction
equipment. If the installation of a temporary noise barrier is infeasible for specific construction
activities, or if noise levels cannot be reduced below 60 dBA Leq(h), mufflers or other noise
suppression devices that are more effective than the original manufacturer’s specifications shall
be used to help reduce noise levels. Noise-monitoring equipment shall be installed near active
nests to monitor noise levels during construction in areas where noise walls are infeasible, and
equipment shall be turned off when not required for active construction activities. If noise levels
still exceed 60 dBA Leq(h) at the edge of nesting territories and/or a no-construction buffer cannot
15

be maintained, construction shall be deferred in that area until the nestlings have fledged, unless
otherwise approved by the CDFW.
2. Gnatcatcher
a. Prior to and during the clearing of any suitable gnatcatcher habitats outside the gnatcatcher
breeding season, the biologist shall locate any individual gnatcatchers on-site and direct clearing
to begin in an area away from birds. In addition, the biologist shall walk ahead of clearing
equipment to flush birds towards areas of habitat that will be avoided. It shall be the responsibility
of the permittee to assure that gnatcatchers shall not be directly injured or killed by the clearing of
Coastal Sage Scrub.
b. Prior to initiating clearing and/or project construction during the gnatcatcher breeding season, the
biological monitor shall meet on-site with the construction manager and/or other individual(s) with
oversight and management responsibility for the day- to-day activities on the construction site to
discuss implementation of the relevant avoidance/minimization/mitigation measures for
gnatcatcher. The biologist shall meet as needed with the construction manager (e.g., when new
crews are employed) to discuss implementation of these measures.
c. The permittee shall submit weekly reports (including photographs of impact areas) to the Executive
Director and the Wildlife Agencies during initial clearing of Coastal Sage Scrub and/or project
construction within 100 feet of avoided Coastal Sage Scrub during the gnatcatcher breeding
season. The weekly reports shall document that authorized Coastal Sage Scrub impacts were not
exceeded, work did not occur within the 100-foot setback during the gnatcatcher breeding season
except as approved by the Executive Director, and general compliance with all conditions. The
reports shall also outline the duration of gnatcatcher monitoring, the location of construction
activities, the type of construction which occurred, and equipment used. These reports shall
specify numbers, locations, and sex of gnatcatchers (if present), observed gnatcatcher behavior
(especially in relation to construction activities), and remedial measures employed to avoid,
minimize, and mitigate impacts to gnatcatchers. Raw field notes shall be available upon request
by the Executive Director.
3. Burrowing Owl
a. Preconstruction burrowing owl surveys shall be conducted in accordance with the Staff Report on
Burrowing Owl Mitigation (CDFW 2012) to determine the presence or absence of the burrowing
owl within the project site limits, plus 250 feet beyond. In addition, the burrowing owl shall be
looked for opportunistically as part of other surveys and the monitoring required during project
construction. If the burrowing owl is absent, then no mitigation is required. If the burrowing owl is
present, no disturbance shall occur within 160 feet of occupied burrows from September 1 through
January 31, October 16 through March 31, or within 250 feet of occupied burrows from April 1
through October 15 and February 1 through August 31 (CDFW 19952012), unless coordination
occurs with the CDFW that allows for modifications which still protect the burrowing owl. During
construction, any pipe or similar construction material that is stored on site for one or more nights
shall be inspected for burrowing owls by the monitor(s) before the material is moved, buried, or
capped. Passive relocation of owls shall be implemented prior to construction only at the direction
of CDFW and only if the previously described occupied burrow disturbance absolutely cannot be
avoided (e.g., due to physical or safety constraints). Relocation of owls shall only be implemented
during the nonbreeding season (October 16 through March 31, September 1 through January 31;
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CDFW 19952012). Following passive relocation, the area of impact and the preserved foraging
habitat with alternate burrows shall be surveyed daily for 1 week to confirm owl use of alternate
burrows before excavating burrows in the impact zone. All passive relocation shall be conducted
by a biologist approved by CDFW. If the alternate burrows are not used by the relocated owls,
then the permittee shall work with CDFW to provide alternate mitigation for burrowing owls. If the
alternate burrows are used, no other mitigation shall be required.
b. If it is not possible to preserve contiguous habitat on which to provide alternate burrows (e.g., on
private land), and occupied owl burrows would be directly affected, then the owls shall be passively
relocated without the creation of alternate burrows prior to construction (relocation should only be
implemented during the nonbreeding season (September 1 through January 31)). The loss of
occupied owl habitat shall be mitigated by acquiring and preserving other occupied habitat
elsewhere as described in the Staff Report on Burrowing Owl Mitigation (CDFW 19952012) and
the Burrowing Owl Survey Protocol and Mitigation Guidelines (The Burrowing Owl Consortium
1993), or as otherwise determined in consultation with the CDFW and the Executive Director.
4. Light-footed Clapper Rail, Western Snowy Plover, Belding’s Savannah Sparrow
a. Due to temporary impacts to marsh habitat in the lowland by oilfield remediation activities, a
focused survey shall be conducted for light-footed clapper rail, western snowy plover, and
Belding’s savannah sparrow in the spring prior to the proposed impact to determine if these
species nest on or immediately adjacent to the Project site.
b. Marsh vegetation shall be removed after September 15 and before March 1.
c. If marsh vegetation is proposed for removal prior to September 15, a series of pre-construction
surveys shall be conducted to ensure that no light-footed clapper rail, western snowy plover, or
Belding’s savannah sparrows are in the area of impact. If any of these species are observed within
100 feet of the impact areas, the resource agencies shall be contacted to determine if additional
consultation and/or minimization measures are required.
d. A Biological Monitor familiar with light-footed clapper rail, western snowy plover, and Belding’s
savannah sparrow shall be present during all activities involving marsh vegetation removal to
ensure that impacts to marsh habitats do not extend beyond the limits of grading and to minimize
the likelihood of inadvertent impacts to marsh habitat. In addition, the Biological Monitor shall
monitor construction activities in or adjacent to marsh habitat during the light-footed clapper rail,
western snowy plover, and Belding’s savannah sparrow breeding season (March 1 to
September 15).
5. Least Bell’s Vireo
a. Activities involving the removal of riparian habitat shall be prohibited during the least Bell’s vireo
breeding season (March 15 to September 15) unless otherwise directed by the USFWS and the
CDFW.
b. Vegetation-clearing activities shall be monitored by a qualified Biologist. The Biological Monitor
shall ensure that only the amount of riparian habitat approved during the consultation process shall
be removed. The Biological Monitor shall delineate (by the use of orange snow fencing or lath and
ropes/flagging) all areas adjacent to the impact area that contain habitat suitable for least Bell’s
vireo occupation.
c. The use of any large construction equipment during site grading shall be prohibited within 500 feet
of an active least Bell’s vireo nest during the breeding season of this species (March 15 to
17

September 15), unless otherwise directed by the USFWS and the CDFW. Construction may be
allowed within 500 feet of an active nest if appropriate noise measures are implemented, as
approved by the resource agencies.
d. Appropriate noise-abatement measures (e.g., sound walls) shall be implemented to ensure that
noise levels are less than 60 A-weighted decibels (dBA) at specified monitoring locations near
active nest(s), as determined by the Biological Monitor. This shall be verified by weekly noise
monitoring conducted by a qualified Acoustical Engineer during the breeding season (March 15 to
September 15) or as otherwise determined by a qualified Biological Monitor based on vireo nesting
activity.
e. If construction occurs during the breeding season, a summary of construction monitoring activities
and noise monitoring results shall be provided to the USFWS and the CDFW following completion
of construction.
27. Rare Plant Protection Measures. PRIOR TO ISSUANCE OF THIS COASTAL DEVELOPMENT PERMIT,
the permittee shall submit, for the Executive Director’s review and approval, a rare plant protection plan, which
demonstrates that potential impacts to rare plant species within the project area will be minimized to the extent
feasible throughout the course of the abandonment, remediation and construction, and restoration activities.
The rare plant protection plan shall include all of the following:
A. Sensitive plant surveys conducted in conformance with applicable CDFW guidelines will be completed
prior to the initiation of ground disturbing activities. The results of up-to-date seasonally appropriate
botanical survey conducted by a qualified botanist according to current CDFW guidelines shall be reported
with a map(s) depicting the locations of rare plants in relation to proposed project abandonment,
remediation and construction activities,
B. Sensitive plants will be flagged for avoidance using temporary flagging, which will be removed upon
completion of work in an area;
C. Only manual methods (e.g., hand-pulling, shovels, and other hand tools) will be used to remove target
invasive plants within sensitive plant protection areas, and sensitive plants will be avoided to the
maximum extent feasible during the course of manual removal activities;
D. Where impacts to sensitive plants cannot be avoided, either project activities will be delayed until the rare
plants have set seed and naturally dispersed, and/or individual rare plants will be transplanted to nearby
suitable habitat that will be protected from project impacts. The plan shall include a description of proposed
transplant areas for rare plants that cannot feasibly be avoided by project activities and the approximate
number of plants to be transplanted
E. A schedule for the implementation of rare plant protection measures and authorized restoration activities.
F. Unavoidable impacts to southern tarplant shall be mitigated by seed collection and re-establishment. The
seeds shall be collected and then placed into a suitable mitigation area in the undeveloped or restored
portion of the Project site or at an approved adjacent off-site location. The southern tarplant restoration
program shall include the following measures:
1. Seed ripeness shall be monitored every two weeks by a qualified Biologist and/or a qualified Seed
Collector at the existing southern tarplant locations to determine when the seeds are ready for
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collection. A qualified Seed Collector shall collect all the seeds from the plants to be impacted when
the seeds are ripe. The seeds shall be cleaned and stored by a qualified nursery or institution with
appropriate storage facilities.
2. The topsoil shall be collected from areas with limited amounts of weeds from the impacted population
and re-spread in the selected location, as approved by the qualified Biologist. Approximately 60 to
80 percent of the collected seeds shall be spread in the fall following soil preparation and seed
preparation. The remainder of the seeds shall be kept in storage for subsequent seeding, if
necessary.
3. The qualified Biologist shall have the full authority to suspend any operation at the site which is, in
the qualified Biologist’s opinion, not consistent with the restoration program.
4. Use of temporary and portable shades and non-habitable structures for onsite propagation and
storage of native plants for restoration purposes is permitted as long as all such facilities are located
outside of sensitive habitat areas and buffers.
The permittee shall undertake development in accordance with the approved final plan. Any proposed changes
to the approved final plan shall be reported to the Executive Director. No changes to the approved final plan
shall occur without a Commission amendment to this coastal development permit unless the Executive Director
determines that no amendment is legally required.
28. Nest Predator Monitoring and Exclusion Program. PRIOR TO ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT, a program for monitoring and potential eradication of nest predators, including the
brown-headed cowbird and domestic and feral cats, from the project site shall be submitted for the review and
approval of the Executive Director. A qualified biologist shall design the monitoring and potential eradication
program. The monitoring and potential eradication program shall provide for the following:
A. Monitoring of the impact of predation by domestic pets on the California gnatcatcher. A qualified biologist
shall monitor the presence of domestic and feral cats on the subject site, and submit annual monitoring
reports for 5 years after completion of grading documenting the degree of usage of the site by domestic
and feral cats.
B. Monitoring via annual surveys for the presence of the brown-headed cowbird (Molothrus ater) on the
project site. A qualified biologist shall survey to document the presence of brown-headed cowbird on the
site and submit annual monitoring reports for 5 years after completion of grading documenting the degree
of usage of the site by brown-headed cowbird.
C. The potential eradication program shall be designed to reduce the prevalence of nest predators on the
project site to reduce potential impacts to the California gnatcatcher. The program shall include, but shall
not be limited to, provisions for trapping, public education, and installation of additional fencing, if
consistent with the Protective Fencing and Signage Condition required pursuant to Special Condition 30.
The Nest Predator Exclusion Program shall be enacted if, upon review of the reports from the monitoring
program, the Executive Director determines that cowbirds or domestic or feral cats are posing a significant
risk to the California gnatcatcher or other sensitive species on the project site
The permittee shall undertake development in accordance with the approved final plans. Any proposed
changes to the approved final plans shall be reported to the Executive Director. No changes to the approved
final plans shall occur without a Commission amendment to this coastal development permit unless the
Executive Director determines that no amendment is legally required.
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29. Lighting Minimized. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the permittee
shall submit, for the review and approval of the Executive Director, a “dark sky” lighting plan designed to
minimize intrusion of light generated by the project into natural open space areas. The lighting plan to be
submitted to the Executive Director shall be accompanied by an analysis of the lighting plan prepared by a
qualified biologist which documents that the lighting plan is effective at preventing lighting impacts upon
adjacent environmentally sensitive habitat. The proposed lighting plan shall include, but not be limited to, the
following elements:
A. Street lights may only be utilized at key intersection locations as approved by the Commission and shall
be limited to the use of light emitting diode (LED) lights.
B. All other exterior lighting shall be wildlife-friendly and shall be limited to the minimum lighting necessary
for pedestrian and vehicular safety purposes, and shall directed or shielded so as to minimize artificial
lighting from reflecting into native habitat.
C. All lighting (exterior and interior) shall be sited and designed so that it limits the amount of light or glare
visible from public viewing areas to the maximum extent feasible (including through uses of lowest
luminosity possible, directing lighting downward, directing lighting away from windows, etc.).
The CC&Rs shall include a provision specifically stating that all homeowners and residents within 100 feet of
natural open space areas shall be provided written information upon close of purchase or signing of rental
agreement, regarding the applicable requirements of the “dark sky” lighting program for the project.
The permittee shall undertake development in accordance with the approved final plans. Any proposed
changes to the approved final plans shall be reported to the Executive Director. No changes to the approved
final plans shall occur without a Commission amendment to this coastal development permit unless the
Executive Director determines that no amendment is legally required.
30. Protective Fencing and Signage. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the
permittee shall submit a final fencing and signage plan showing the location, design, height and materials of
all walls, fences, gates, safety devices and boundary treatments for the review and approval of the Executive
Director. The fencing and signage plan shall incorporate the following requirements:
A. Fencing on the project site shall be located where it will not result in adverse impacts to ESHA.
B. To the maximum extent feasible, all fencing on the site shall be designed to allow the unimpeded ingress,
egress and traversal of wildlife, including the coyote.
C. The proposed oil field security fence between the Newport Banning Ranch and Sunset Ridge Park shall
be removed when no longer necessary to provide security for oil field operations pursuant to DOGGR
requirements.
D. The fencing plan shall include provisions for signing and fencing to discourage human intrusion into ESHA
and buffers to ESHA. The fencing shall be designed in a manner that creates a delineation between areas
of native habitat and the private and public use areas, where necessary to ensure maximum protection of
sensitive habitat areas.
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E. Signs prohibiting entrance of the public into the native habitat areas and identifying their sensitive nature
shall be posted at reasonable intervals along public trails and/or at likely points of entry along the periphery
of private and public use areas. The plan shall include samples of such signage.
The permittee shall undertake development in accordance with the approved final plans. Any proposed
changes to the approved final plans shall be reported to the Executive Director. No changes to the approved
final plans shall occur without a Commission amendment to this coastal development permit unless the
Executive Director determines that no amendment is legally required.

31. Herbicide/Rodenticide Use Restrictions. Herbicide use shall be restricted to the use of Glyphosate
AquamasterTM (previously RodeoTM) herbicide for the elimination of non-native and invasive vegetation
located within the project site for purposes of habitat restoration only. Herbicide may be applied with a low
pressure backpack sprayer and wand in non-sensitive areas, or within sensitive habitat areas. No use of
herbicide shall occur during the rainy season (November 1 – March 31) unless otherwise allowed by the
Executive Director for good cause. In no instance shall herbicide application occur if wind speeds on site are
greater than 5 mph or 48 hours prior to predicted rain. In the event that rain does occur, herbicide application
shall not resume again until 72 hours after rain. Rodenticides containing any anticoagulant compounds,
including, but not limited to, Bromadiolone or Diphacinone shall not be used.
32. Landscape Plans.
A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the permittee shall submit to the
Executive Director for review and written approval, two (2) sets of landscape plans for all common areas
prepared by an appropriately licensed professional which demonstrates the following:
1. The plans shall demonstrate that:
a. All planting shall provide 90 percent coverage within ninety (90) days and shall be repeated if
necessary to provide such coverage;
b. All plantings shall be maintained in good growing condition throughout the life of the project, and
whenever necessary, shall be replaced with new plant materials to ensure continued compliance
with the landscape plan;
c. All landscaping shall consist of native drought tolerant on- invasive plant species native to coastal
Orange County and appropriate to the habitat type. No plant species listed as problematic and/or
invasive by the California Native Plant Society (http://www.CNPS.org/), the California Invasive
Plant Council (formerly the California Exotic Pest Plant Council) (http://www.cal-ipc.org/), or as
may be identified from time to time by the State of California shall be employed or allowed to
naturalize or persist on the site. No plant species listed as a “noxious weed” by the State of
California or the U.S. Federal Government shall be utilized within the property. All plants shall be
low water use plants as identified by California Department of Water Resources (See:
http://www.water.ca.gov/wateruseefficiency/docs/wucols00.pdf); and
2. The plans shall include, at a minimum, the following components:
a. A map showing the type, size, and location of all plant materials that will be on the developed site,
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the irrigation system, topography of the developed site, and all other landscape features,
b. a schedule for installation of plants; and
c. Use of reclaimed water for irrigation is encouraged. If using potable water for irrigation, only drip
or microspray irrigation systems may be used.
3. Five years from the date of the completion of the installation of landscaping of the common areas as
required in these special conditions, the permittee shall submit, for the review and approval of the
Executive Director, a landscape monitoring report, prepared by a licensed landscape architect or
qualified resource specialist, that certifies the on-site landscaping is in conformance with the
requirements of the special conditions of this permit and the landscape plans approved pursuant to
the special conditions of this permit. The monitoring report shall include photographic documentation
of plant species and plant coverage. If the landscape monitoring report indicates the landscaping is
not in conformance with or has failed to meet the performance standards specified in the landscaping
plan approved pursuant to this permit, the permittee, or successors in interest, shall submit a revised
or supplemental landscape plan for the review and approval of the Executive Director. The revised
landscape plan must be prepared by a licensed landscape architect or a qualified resource specialist
and shall specify measures to remediate those portions of the original plan that have failed or are not
in conformance with the original approved plan. The permittee or successor in interest shall implement
the supplemental landscaping plan approved by the Executive Director and/or seek an amendment
to this permit if required by the Executive Director.
B. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the permittee shall submit, for the
review and approval of the Executive Director, landscape palette lists to be incorporated into the
landscaping guidelines for future residential development. The approved landscape palette list shall
identify: 1) the native plant species that may be planted on the residential lots; 2) a list of the non- native,
non-invasive drought tolerant common garden plant species that may be planted on the residential lots; 3)
the non-native, non-invasive drought tolerant turf that may be planted within approved turf areas in the
parks, and 4) the invasive plant species that are prohibited from use anywhere within the development.
The landscape palette for the development shall be consistent with the Approved Plant List for NonHabitat/Non-Buffer Areas as reviewed and approved by the Executive Director.
1. These lists shall remain available for consultation and shall be recorded in the CC&Rs required by
Special Condition 6. Additions to or deletions from these lists may be made by the Executive Director
of the California Coastal Commission, in consultation with the project’s restoration ecologist.
2. No deviations from the list shall occur in the plantings on the site without an amendment to this permit
or a new coastal development permit unless the Executive Director determines that no amendment
or new permit is required.
C. The permittee shall undertake development in accordance with the approved final plans. Any proposed
changes to the approved plan shall be reported to the Executive Director. No changes to the approved
plan shall occur without a Commission amendment to this coastal development permit unless the Executive
Director The permittee shall undertake development in accordance with the approved final plans. Any
proposed changes to the approved final plans shall be reported to the Executive Director. No changes to
the approved final plans shall occur without a Commission amendment to this coastal development permit
unless the Executive Director determines that no amendment is legally required.
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ABANDONMENT AND REMEDIATION
33. Abandonment and Remediation. Final Remedial Action Plan. PRIOR TO ISSUANCE OF THE COASTAL
DEVELOPMENT PERMIT, the permittee shall submit to the Executive Director for review and approval, a final
Remedial Action Plan (final RAP) approved by the Regional Water Quality Control Board (RWQCB). The final
RAP shall:
A. Incorporate the findings of the ground-truthing of historical impacts task as detailed in Section 4.2 in the
draft RAP. Modifications to the identified abandonment impact footprint resulting from the ground-truthing
effort shall be identified in a letter report with appropriate maps illustrating such modifications. Where
reductions in the impact footprint may occur in sensitive habitat areas, the areas shall be protected during
construction consistent with Special Condition 30. In the event a significant increase in the impact footprint
would result in significant impacts to sensitive habitat areas beyond those authorized, project construction
may not commence until after the Commission approves an amendment to this permit unless the
Executive Director determines that no amendment is required.
B. Incorporate the remediation methods to be employed that are described in the draft RAP, include the use
of natural bio-remediation of soils on site; reuse and recycling of treated soils where and when feasible;
and removal and recycling of materials such as concrete, gravel, and asphalt-like road materials;
C. Specify the clean-up criteria for specific areas of the site, which shall be approved as a part of final RAP
subject to the review and approval of the RWQCB. The final RAP shall describe the means by which
those clean-up standards shall be met per the remediation methods described in the draft RAP; and
Oil and gas wells to be abandoned or re-abandoned shall be done so in accordance with the current
requirements of the California Department of Conservation, Division of Oil, Gas, and Geothermal Resources
(DOGGR). Documentation of final abandonment approval from the DOGGR shall be provided to the Executive
Director before issuance of the first certificate of occupancy.
CULTURAL RESOURCES
34. Protection of Potential Archaeological Resources During Grading.
A. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the permittee shall submit for the
review and approval of the Executive Director an archeological monitoring and mitigation plan, prepared
by a qualified professional, that shall incorporate the following measures and procedures:
1. Archaeological monitor(s) qualified by the California Office of Historic Preservation (OHP) standards,
Native American monitor(s) with documented ancestral ties to the area appointed consistent with the
standards of the Native American Heritage Commission (NAHC), and the Native American most likely
descendent (MLD) when State Law mandates identification of a MLD, shall monitor all project grading;
2. The permittee shall provide sufficient archeological and Native American monitors to assure that all
project grading that has any potential to uncover or otherwise disturb cultural deposits is monitored at
all times. All archaeological monitors, Native American monitors and Native American most likely
descendents (MLD), if State Law requires the involvement of the MLD, shall be provided with a copy
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of the approved archaeological monitoring and mitigation plan required by this permit. Prior to
commencement of grading, the permittee shall convene an on-site pre- grading meeting with all
archaeological monitors, Native American monitors and Native American most likely descendents
(MLD) along with the grading contractor, the permittee and the permittee’s archaeological consultant
in order to make sure all parties understand the procedures to be followed pursuant to the approved
archaeological monitoring and mitigation plan. At the conclusion of the meeting all parties attending
the on-site pre-grading meeting shall be required to sign a declaration, which has been prepared by
the permittee, subject to the review and approval of the Executive Director, stating that they have
read, discussed and fully understand the procedures and requirements of the approved
archaeological monitoring and mitigation plan and agree to abide by the terms thereof. The declaration
shall also include contact phone numbers for all parties. The declaration shall also contain the
following procedures to be followed if disputes arise in the field regarding the procedures and
requirement of the approved archaeological monitoring and mitigation plan. Prior to commencement
of grading, the permittee shall submit a copy of the signed declaration to the Executive Director and
to each signatory.
a. Any disputes in the field arising among the archaeologist, archaeological monitors, Native
American monitors , Native American most likely descendents (MLD), the grading contractor or
the permittee regarding compliance with the procedures and requirements of the approved
archaeological monitoring and mitigation plan shall be promptly reported to the Executive Director
via e-mail and telephone.
b. All work shall be halted in the area(s) of dispute. Work may continue in area(s) not subject to
dispute, in accordance with all provisions of this special condition.
c. Disputes shall be resolved by the Executive Director, in consultation with the archaeological peer
reviewers, Native American monitors, Native American MLD (if State Law requires the involvement
of the MLD), the archaeologist and the permittee.
d. If the dispute cannot be resolved by the Executive Director in a timely fashion, said dispute shall
be reported to the Commission for resolution at the next regularly scheduled Commission meeting.
3. If any cultural deposits are discovered during project construction, including but not limited to skeletal
remains and grave-related artifacts, traditional cultural sites, religious or spiritual sites, or features,
the permittee shall carry out significance testing of said deposits and, if cultural deposits are found
by the Executive Director to be significant pursuant to subsection C of this condition and, if applicable,
any other relevant provisions, additional investigation and mitigation in accordance with all
subsections of this special condition shall be carried out and implemented;
4. If any cultural deposits are discovered, including but not limited to skeletal remains and grave-related
artifacts, traditional cultural sites, religious or spiritual sites, or features, all construction shall cease
in accordance with subsection B. of this special condition;
5. In addition to recovery and reburial, in-situ preservation and avoidance of cultural deposits shall be
considered as mitigation options, to be determined in accordance with the process outlined in this
condition;
6. If human remains are encountered, the permittee shall comply with applicable State and Federal
laws. Procedures outlined in the monitoring and mitigation plan shall not prejudice the ability to
comply with applicable State and Federal laws, including but not limited to, negotiations between the
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landowner and the MLD regarding the manner of treatment of human remains including, but not
limited to, scientific or cultural study of the remains (preferably non-destructive); selection of in-situ
preservation of remains, or recovery, repatriation and reburial of remains; the time frame within which
reburial or ceremonies must be conducted; or selection of attendees to reburial events or ceremonies.
The range of investigation and mitigation measures considered shall not be constrained by the
approved development plan. Where appropriate and consistent with State and Federal laws, the
treatment of remains shall be decided as a component of the process outlined in the other
subsections of this condition.
7. Prior to the commencement and/or re-commencement of any monitoring, the permittee shall notify
each archeological and Native American monitor of the requirements and procedures established by
this special condition. Furthermore, prior to the commencement and/or re-commencement of any
monitoring, the permittee shall provide a copy of this special condition, the archeological monitoring
and mitigation plan approved by the Executive Director, and any other plans required pursuant to this
condition and which have been approved by the Executive Director, to each monitor.
B. If an area of cultural deposits, including but not limited to skeletal remains and grave- related artifacts,
traditional cultural sites, religious or spiritual sites, or features, is discovered during the course of the
project, all construction activities in the area of the discovery that have any potential to uncover or
otherwise disturb cultural deposits in the area of the discovery and all construction that may foreclose
mitigation options or the ability to implement the requirements of this condition shall cease and shall not
recommence except as provided in subsection D and other subsections of this special condition. In
general, the area where construction activities must cease shall be 1) no less than a 50-foot wide buffer
around the cultural deposit; and 2) not larger than the development phase within which the discovery is
made.
C. A permittee seeking to recommence construction following discovery of the cultural deposits shall submit
a Significance Testing Plan for the review and approval of the Executive Director. The Significance
Testing Plan shall identify the testing measures that will be undertaken to determine whether the cultural
deposits are significant. The Significance Testing Plan shall be prepared by the project archaeologist(s),
in consultation with the Native American monitor(s), and the Most Likely Descendent (MLD) when State
Law mandates identification of a MLD. The Executive Director shall make a determination regarding the
adequacy of the Significance Testing Plan within 10 working days of receipt. If the Executive Director
does not make such a determination within the prescribed time, the plan shall be deemed approved and
implementation may proceed. Once a plan is deemed adequate, the Executive Director will make a
determination regarding the significance of the cultural deposits discovered.
1. If the Executive Director approves the Significance Testing Plan and determines that the Significance
Testing Plan’s recommended testing measures have a de minimis impact on the cultural deposits, in
nature and scope, the significance testing may commence after the Executive Director informs the
permittee of that determination.
2. If the Executive Director approves the Significance Testing Plan but determines that the changes
therein do not have a de minimis impact on the cultural deposits, significance testing may not
commence until after the Commission approves an amendment to this permit.
3. Once the measures identified in the significance testing plan are undertaken, the permittee shall
submit the results of the testing to the Executive Director for review and approval. The results shall
be accompanied by the project archeologist’s recommendation as to whether the findings should be
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considered significant. The project archeologist’s recommendation shall be made in consultation with
the Native American monitors and the MLD when State Law mandates identification of a MLD. If
there is disagreement between the project archeologist and the Native American monitors and/or the
MLD, both perspectives shall be presented to the Executive Director. The Executive Director shall
make the determination as to whether the deposits are significant based on the information available
to the Executive Director. If the deposits are found to be significant, the permittee shall prepare and
submit to the Executive Director a supplementary Archeological Plan in accordance with subsection
E of this condition and all other relevant subsections. If the deposits are found to be not significant,
then the permittee may recommence grading in accordance with any measures outlined in the
significance testing program.
D. A permittee seeking to recommence construction following a determination by the Executive Director that
the cultural deposits discovered are significant shall submit a Supplementary Archaeological Plan for the
review and approval of the Executive Director. The Supplementary Archeological Plan shall be prepared
by the project archaeologist(s), in consultation with the Native American monitor(s), the Most Likely
Descendent (MLD) when State Law mandates identification of a MLD, as well as others identified in
subsection E of this condition. The supplementary Archeological Plan shall identify proposed
investigation and mitigation measures. If there is disagreement between the project archeologist and the
Native American monitors and/or the MLD, both perspectives shall be presented to the Executive
Director. The range of investigation and mitigation measures considered shall not be constrained by the
approved development plan. Mitigation measures considered shall range from in-situ preservation to
recovery and/or relocation. A good faith effort shall be made to avoid impacts to cultural resources through
methods such as, but not limited to, project redesign, capping, and creating an open space area around
the cultural resource areas. In order to protect cultural resources, any further development may only be
undertaken consistent with the provisions of the final, approved, Supplementary Archaeological Plan.
1. If the Executive Director approves the Supplementary Archaeological Plan and determines that the
Supplementary Archaeological Plan’s recommended changes to the proposed development or
mitigation measures have a de minimis impact on cultural deposits, in nature and scope, construction
may recommence after the Executive Director informs the permittee of that determination.
2. If the Executive Director approves the Supplementary Archaeological Plan but determines that the
changes therein do not have a de minimis impact on cultural deposits, construction may not
recommence until after the Commission approves an amendment to this permit.
E. Prior to submittal to the Executive Director, all plans required to be submitted pursuant to this special
condition, shall have received review and written comment by a peer review committee convened in
accordance with current professional practice, and representatives of Native American groups with
documented ancestral ties to the area. Names and qualifications of selected peer reviewers shall be
submitted for review and approval by the Executive Director. The plans submitted to the Executive Director
shall incorporate the recommendations of the peer review committee and the Native American groups with
documented ancestral ties to the area. Furthermore, upon completion of the peer review process, and
prior to submittal to the Executive Director, all plans shall be submitted to the California Office of Historic
Preservation (OHP) and the NAHC for their review and an opportunity to comment. The plans submitted
to the Executive Director shall incorporate the recommendations of the OHP and NAHC. If the OHP and/or
NAHC do not respond within 30 days of their receipt of the plan, the requirement under this permit for
those entities’ review and comment shall expire, unless the Executive Director extends said deadline for
good cause. All plans shall be submitted for the review and approval of the Executive Director.
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F. At the completion of the archaeological grading monitoring and mitigation, the permittee shall prepare a
report, subject to the review and approval of the Executive Director, which shall include but not be limited
to, detailed information concerning the quantity, types, location, and detailed description of any cultural
resources discovered on the project site, analysis performed and results and the treatment and disposition
of any cultural resources that were excavated. The report shall be prepared consistent with the State of
California Office of Historic Preservation Planning Bulletin #4, “Archaeological Resource Management
Reports (ARMR): Recommended Contents and Format”. The final report shall be disseminated to the
Executive Director and the South Central Coastal Information Center at California State University at
Fullerton.

G. The permittee shall undertake development in accordance with the approved final plans. Any proposed
changes to the approved final plans shall be reported to the Executive Director. No changes to the
approved final plans shall occur without a Commission amendment to this coastal development permit
unless the Executive Director determines that no amendment is required.
35. Curation of Artifacts and Dissemination of Cultural information. PRIOR TO ISSUANCE OF THIS PERMIT,
the permittee shall submit for the review and approval of the Executive Director, evidence of a written
agreement with a curation facility that has agreed to accept any artifacts recovered from the project site. Any
such artifacts shall be curated within Orange County, at a facility meeting the established standards for the
curation of archaeological resources. Further, the permittee shall request in the agreement that the facility
receiving the collection prepare an appropriate display of significant materials so that the public can view the
investigation results and benefit from the knowledge gained by the discoveries.
If permanent curation facilities are not available, artifacts may be temporarily stored at a facility such as the
Anthropology Department of the California State University at Fullerton until space becomes available at a
facility meeting the above standards. The permittee shall submit written proof of acceptance from the above
curation or temporary facility of 100 percent of the recovered artifacts prior to issuance of the permit.
PRIOR TO ISSUANCE OF THIS PERMIT the permittee shall submit, for the review and approval of the
Executive Director, a written agreement to distribute the final reports required pursuant to this special condition
to interested area institutions, vocational groups and Native American tribal units within Southern California, as
well as to appropriate City, County and State agencies.
VISUAL RESOURCES
36. Structural Appearance. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the permittee
shall submit for the review and approval of the Executive Director, a color palette and material specifications
for the outer surface of all structures authorized by the approval of this Coastal Development Permit. The palette
samples shall be presented in a format not to exceed 8½” x 11” x ½” in size. The palette shall include the
colors proposed for the roofs, trims, exterior surfaces, driveways, retaining walls, and other structures
authorized by this permit. Acceptable colors shall be limited to colors compatible with the surrounding
environment (earth tones) including shades of green, brown and gray with no white or light shades and no
bright tones. All windows shall be comprised of non-glare glass.
The approved structures shall be colored with only the colors and window materials authorized pursuant to this
special condition. Alternative colors or materials for future repainting or resurfacing or new windows may only
27

be applied to the structures authorized by this Coastal Development Permit if such changes are specifically
authorized by the Executive Director as complying with this special condition.
HAZARDS
37. Fuel Modification Plans. PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT PERMIT, the permittee
shall submit to the Executive Director for review and approval, Final Fuel Modification Plans which have been
reviewed and approved by the City of Newport Beach Fire Department. The fuel modification plans shall include
details regarding the types, sizes and location of plant materials to be removed, and how often thinning is to
occur. Vegetation/landscaping within Fuel Modification Zone A shall consist of hardscape or irrigated
landscape. Irrigated lawn, turf and ground cover planted within Fuel Modification Zone A shall be selected from
the most drought tolerant species or subspecies, or varieties suited to the project area. Vegetation within Fuel
Modification Zone B shall consists of irrigated native vegetation, where such irrigation shall mimic natural
average rainfall. Vegetation within Fuel Modification Zone C shall consist of non-irrigated low grasses,
succulents, cactus, and other low height/fuel volume native plants. Maintenance within Fuel Modification Zone
C may include removal of non-native/invasive species, species inconsistent with the approved Habitat
Conservation and Conceptual Mitigation Plan, dead plant material, and plants on the Fire Department's
Undesirable Plant List. However, such thinning shall only occur in accordance with an approved long-term fuel
modification plan submitted pursuant to this special condition and the approved Habitat Conservation and
Conceptual Mitigation Plan.
The Permittees shall undertake development in accordance with the Final Fuel Modification Plans. The Final
Fuel Modification Plans shall be in conformance with the site/development plans approved by the Coastal
Commission. Any changes to the Coastal Commission approved site/development plans shall be reported to
the Executive Director. No changes to the Coastal Commission approved final site/development plans shall
occur without an amendment to the coastal development permit, unless the Executive Director determines that
no amendment is legally required.
38. Final Plans Conforming to Geotechnical Recommendations.
A. All final design and construction plans shall be consistent with all recommendations contained in
Geotechnical Study, prepared by GMU Geotechnical, dated July 2011, and the mitigation measures
contained in the Newport Banning Ranch Final EIR, dated July 3, 2012. No changes to the approved plan
shall occur without a Commission amendment to this coastal development permit unless the Executive
Director determines that no amendment is legally required.
B. Prior to issuance of the coastal development permit, the permittee shall submit, for the Executive Director’s
review and approval, two full sets of plans with evidence that an appropriately licensed professional has
reviewed and approved all final design and construction plans and certified that each of those final plans
is consistent with all the recommendations specified in the above-referenced report.
C. The permittee shall undertake development in accordance with the approved final plans. Any proposed
changes to the approved final plans shall be reported to the Executive Director. No changes to the approved
final plans shall occur without a Commission amendment unless the Executive Director determines that no
amendment is legally required.
39. Fault Setback. No development of habitable structures shall occur within the 50 ft. Fault Setback Zone as
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generally shown on Exhibit 3, except that development of a small visitor center adjacent to the proposed Vernal
Pool Restoration Complex may be allowed if, PRIOR TO ISSUANCE OF THE COASTAL DEVELOPMENT
PERMIT, the permittee completes all necessary geotechnical trenching and field investigations and submits a
geotechnical report to the Executive Director, for review and approval, confirming the adequacy of the proposed
project development fault setback limits in accordance with the mandates of the Alquist-Priolo Earthquake Fault
Zoning Act.
40. Bluff Setbacks. All development, other than (1) public access pathways, overlooks, and benches, (2) habitat
restoration, landscape maintenance and fuel modification activities approved pursuant to this permit, and (3)
drainage and water quality facilities approved pursuant to this permit, shall be located inland of 75 year 60’ ft.
bluff setback line.
41. No Future Bluff or Shoreline Protective Devices. By acceptance of this permit, the permittee agrees, on
behalf of themselves and all successors and assigns, that no bluff or shoreline protective device(s) shall ever
be constructed to protect the development approved pursuant to coastal development permit including, but not
limited to, the residential, commercial and visitor-serving structures, foundations, decks, balconies, patios,
hardscape and any other future improvements in the event that the development is threatened with damage or
destruction from waves, erosion, storm conditions, bluff retreat, landslides, sea level rise or other natural
coastal hazards in the future. By acceptance of this permit, the permittees/landowners hereby waives, on
behalf of themselves and all successors and assigns, any rights to construct such devices that may exist under
Public Resources Code Section 30235. By acceptance of this permit, the permittees/landowners further agree,
on behalf of themselves and all successors and assigns, that the landowner(s) shall remove the development
authorized by this permit, including the residential, commercial and visitor-serving structures, foundations,
decks, balconies, patios, hardscape and any other future improvements if any government agency has ordered
that the structures are not to be occupied due to any of the hazards identified above.
In the event the bluff edge recedes to within ten feet of any of the public amenity improvements, the Permittee
shall retain a licensed geologist or civil engineer with experience in coastal processes and hazard response to
prepare a geotechnical investigation that addresses whether any portions of the public access amenities are
threatened by coastal hazards. The report shall identify all those immediate or potential future ordinary repair
and/or maintenance measures that could be applied to address the threat and maintain the public amenities
without shoreline protective structures. The investigation shall be submitted to the Executive Director and
appropriate local government officials for review and approval. If the approved geotechnical investigation
concludes that any bluff-top park public amenity improvements are unrepairable and unsafe for use, the
Permittee shall submit a Removal and Restoration Plan.
If an appropriate government agency or the above-referenced approved geotechnical investigation determines
that any public amenity improvements within the bluff-top park can not to be occupied or used due to any
coastal hazards, and such safety concerns cannot be abated by ordinary repair and/or maintenance, the
Permittee shall submit two copies of a Removal and Restoration Plan to the Executive Director for review and
approval. If the Executive Director determines that an amendment to the coastal development permit or a
separate coastal development permit is legally required in order to accomplish the removal and restoration, the
Permittee shall immediately submit the required application, including all necessary supporting information to
ensure it is complete. The Removal and Restoration Plan shall clearly describe the manner in which the blufftop park public amenities shall be relocated inland so as to ensure their public access and recreational value
is maintained. If any of the bluff-top park public amenities affected by coastal hazards, including erosion, are
to be removed, the affected area(s) are to be restored so as to best protect coastal resources. These restoration
and removal activities shall be implemented immediately upon Executive Director approval, or Commission
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approval of the coastal development permit or coastal development permit amendment application, if
necessary.
COASTAL DEVELOPMENT PERMIT AS CONSISTENCY CERTIFICATION
42. Consistency Certification. This Coastal Development Permit 05-19-032 and the forgoing standard and
special conditions contained herein shall serve as the consistency certification for the project to ensure that the
approved activity will be conducted in a manner consistent with California’s approved coastal management
program.
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ATTACHMENT B
COASTAL ACT CONFLICT RESOLUTION FINDINGS

I.

CONFLICT RESOLUTION

Two provisions in the Coastal Act allow the Commission to approve a proposal in a case where
there is a conflict between one or more Chapter 3 policies.
Coastal Act Section 30007.5 provides:
The Legislature further finds and recognizes that conflicts may occur between one or
more policies of the division. The Legislature therefore declares that in carrying out the
provisions of this division such conflicts be resolved in a manner which on balance is
the most protective of significant coastal resources. In this context, the Legislature
declares that broader policies which, for example, serve to concentrate development in
close proximity to urban and employment centers may be more protective, overall, than
specific wildlife habitat and other similar resource policies.
Coastal Act Section 30200(b) further states:
Where the commission or any local government in implementing the provisions of this
division identifies a conflict between the policies of this chapter, Section 30007.5 shall
be utilized to resolve the conflict and the resolution of such conflicts shall be supported
by appropriate findings setting forth the basis for the resolution of identified policy
conflicts.
The Legislature has recognized through Sections 30007.5 and 30200(b) that conflicts can occur among
applicable Coastal Act policies. It therefore declared that when the Commission identifies a conflict among
the policies of Chapter 3, the conflict is to be resolved “in a manner which on balance is the most protective
of significant coastal resources,” pursuant to Coastal Act Section 30007.5.
The proposed Project is potentially inconsistent with Coastal Act Section 30233 (use limitations in wetlands)
and Section 30240 (use limitations in ESHAs). However, as provided in Section 30007.5, the Commission
may nonetheless approve the proposed Project through conflict resolution because based on the factual
record before the Commission, denying or modifying the Project to eliminate these potential policy
inconsistencies would conflict with other important Coastal Act policies, including Sections 30210, 30211,
30212, 30212.5, 30213, 30223, 30252, and 30253 (protection and enhancement of public access to the coast
and enhancement of shoreline and upland recreation areas in the Coastal Zone), Sections 30232, 30260 and
30262 (protection against spillage of oil and hazardous substances and location and consolidation of oil
facilities), Section 30251 (protection of the scenic and visual qualities of coastal areas), and Sections 30230
and 30231 (protection and enhancement of marine resources and water quality).
As noted, Section 30007.5 of the Coastal Act requires the Commission to resolve the subject policy conflicts
in a manner that is most protective of coastal resources. Here, denial of the Project, or in essence “doing
nothing,” as Staff suggests, makes little sense when weighed against the extraordinary coastal resource

benefits that the Project will provide. Approval of the Project will eliminate existing oil operations currently
scattered over the entirety of the property and provide consolidation of the oil field in two small areas. It will
provide for abandonment and remediation of the property now at significant cost $30-$40 million, rather than
when the economic life of the oil field has been depleted – decades away. The Project will provide for
comprehensive expansion, restoration, enhancement and long-term, privately funded management,
maintenance and protection of the now declining, fragmented sensitive wetland and upland habitats onsite.
Although the Project would result in certain impacts to wetlands and ESHA, the replaced and protected
wetland and ESHA habitat on the site will provide enhanced and contiguous habitat contributions to the
broader Santa Ana River ecosystem, and will ensure that the critical wildlife movement corridors supporting
several special-status species within the coastal zone have sufficient areas of high-quality habitat necessary
for species survival restored and protected in perpetuity. As such, the Project is designed to avoid and
minimize impacts to wetlands and ESHA to the maximum extent feasible and, with the Habitat Conceptual
Conservation and Mitigation Plan (HCCMP) proposed, will result in the restoration and conservation of habitat
with improved ecological function and value. Further, in resolving the identified Coastal Act policy conflicts,
the proposed Project will protect, promote and enhance extraordinary public trail, bike, park, and beach
access and recreation on and through a currently fenced, closed site. Moreover, it will for the first time protect
and enhance the water quality of stormwater runoff and for both onsite and adjacent offsite receiving
waterbodies as mandated by the Coastal Act. Lastly, it will provide a high priority visitor-serving commercial
use on the property, a 75-room resort inn, and onsite low cost overnight accommodations, a 20-bed hostel,
with controlled rates. For all of these reasons, discussed further below, approval of the Project is, on balance,
the most protective option for coastal resources.
A. APPLYING THE CONFLICT RESOLUTION CRITERIA
The first step in applying Section 30007.5 is to establish that a project presents a substantial conflict between
two statutory directives set forth in Chapter 3 of the Coastal Act. In order to identify a conflict, the Commission
must find that, although approval of a project would be inconsistent with a Chapter 3 policy, the denial of the
project based on that inconsistency would result in coastal zone effects that are inconsistent with some other
Chapter 3 policy. The Commission has identified several criteria that must be satisfied to invoke this process.
These are discussed and applied below.
1. The Project, as proposed, is inconsistent with at least one Chapter 3 policy – here,
wetlands and ESHA protection policies.
As noted, the proposed Project is potentially inconsistent with Coastal Act Sections 30233 (wetlands) and
30240 (ESHA). The existing location of the Project would require that the improvements occur in areas
containing wetlands, and it is therefore infeasible to avoid all fill impacts to wetland areas during construction
of the proposed improvements. As to ESHA, NBR’s proposed trail improvements, interpretative
improvements and habitat restoration plans are considered resource-dependent uses and therefore are
permitted uses in ESHAs. However, the proposed project elements consisting of residential, commercial,
visitor-serving uses and associated improvements are not considered resource-dependent uses. As such,
project improvements that do not consist exclusively of resource-dependent uses are potentially inconsistent
with the limited uses permitted in ESHAs as required by Coastal Act Section 30240.
2. Denial of the Project, however, would be inconsistent with other Chapter 3 Coastal Act
policies that mandate resource protection or enhancement and is fully consistent with
such policies.
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Denial of the proposed Project would be inconsistent with the following Chapter 3 policies: (1) Sections
30210, 30211, 30212, 30212.5, 30213, 30223, 30252, and 30253, which require protection and enhancement
of public access to the coast and enhancement of shoreline and upland recreation areas in the Coastal Zone,
(2) Sections 30232, 30260 and 30262, which require protection against spillage of oil and hazardous
substances and location and consolidation of oil facilities, (3) Section 30251, which requires the protection of
the scenic and visual qualities of coastal areas, and (4) Sections 30230 and 30231, which require the
protection and enhancement of marine resources and water quality.
a. Protection and Enhancement of Public Access and Recreational Resources (Sections
30210, 30211, 30212, 30212.5, 30213, 30220, 30223, and 30252)
The coastal access and recreation policies of the Coastal Act mandate that maximum public access and
recreational opportunities in the Coastal Zone be provided for all people, consistent with the need to protect
public safety, private property and natural resources. These policies further require that public facilities are
to be provided throughout an area so as to mitigate impacts of overcrowding or overuse by the public of any
single area, and that low-cost visitor and recreational facilities be protected, encouraged, and where feasible,
provided. Furthermore, the Coastal Act requires upland areas necessary to support coastal recreational uses
to be reserved for such uses, where feasible.
The Project would eliminate the existing impediments to coastal access and low cost recreation opportunities
for residents and visitors associated with the current oil and gas operation, and it includes several elements
integral to the proposed development plan that would substantially benefit coastal access and recreation as
mandated by Sections 30210, 30211, 30212, 30212.5, 30213, 30220, 30223, and 30252 of the Coastal Act.
The Project would not result in impacts to existing public access and recreation resources as the subject
property is completely fenced and there are no public access or recreation uses or amenities that currently
exist on the project site. The proposed Project would introduce new, low-cost public access and recreational
resources to the project area by creating an interconnected system of trails, natural open space and public
parklands, and constructing park-specific improvements to maximize access and recreation opportunities on
the site and to adjacent parklands.
The proposed Project provides for development of a number of new coastal trails and a variety of parklands
which would maximize public access and recreation opportunities in the project area for both residents and
visitors with diverse backgrounds, interests, ages, and abilities. In addition, the Project includes development
of a number of support facilities throughout the site to support access to and use of trails and parklands,
where limited support facilities are currently available, including public parking, trailhead improvements,
interpretive amenities, trash receptacles, restrooms, and picnic areas.
Included in the Project are approximately 51.4 acres of public parks and a local trail system comprised of offstreet multi-use trails, on-street bike trails, and pedestrian paths that would connect to the existing regional
trail system. The Project includes areas for a diverse public park system to include active, passive, and
interpretive recreation opportunities in both shoreline and upland environments. The Project would include
an approximate 11 acre Community Park, a 14 acre Bluff Park. The public Bluff Park would act as a visual
and passive recreational amenity, trail corridor, and a transition between open space and proposed
development.
Additionally, a pedestrian and bicycle bridge spanning West Coast Highway would provide north-south
access to the site and the Pacific Ocean without having to cross West Coast Highway at the street level, and
would encourage walking and bicycling to and from the beach. The Project also designates more than 265
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acres of the project site as Open Space, including wetland restoration/water quality areas, interpretive trails,
habitat restoration and preservation areas, providing educational opportunities for individuals utilizing the
Project’s trail system.
Public parking and regional trail staging areas would be provided in multiple locations on the project site
within the Community Park, along Scenic Drive at the Nature Center, and within the Resort Colony area, and
would provide additional access and connectivity to trails within the Talbert Preserve and Fairview Regional
Park.
The proposed approximate 0.1-acre (gross and net) Talbert Trailhead site in the upland open space area
south of the terminus of 19th Street would serve as a trailhead to on-site trails and connect to the Talbert
Nature Preserve north of the project site. The Talbert Trailhead Park would also provide a platform for public
viewing of open space areas and directional and interpretive signage to on-site and off-site trails. The
proposed trail system would include the multi-use trails, all of which would be privately developed as part of
the project and permanently accessible to the public. Bluff Park and the Trailhead would also be privately
developed as a part of the project, but would be permanently accessible to the public.
The Community Park consist of three lots located east of proposed Bluff Road. The overall community park
elements consists of a 1.6 acre area adjacent 16th Street, a 9.2 acre active park area north of 15th Street and
a 3.5 acre area passive park area south of 15th Street. The northerly portion of the park adjacent 16th street
will have a trail system and a water quality basin. The active community park will provide approximately 140
parking spaces. These spaces can be comprised of on and off street parking. The southerly park south of
15th Street will include picnic areas, open turf areas, and a parking area (approximately 25 parking spaces).
This parking would be in addition to the Community Park public parking and is proposed to be accessible to
park users during non-business hours.
In addition, the Project includes development of a commercial area that would provide retail services for
visitors and residents. The Project also proposes the development of a 75-room resort inn consistent with
the Coastal Act provisions which would provide the public (both local residents and visitors) with additional
access opportunities. As noted, the Project further provides a 20-bed hostel, consistent with the Coastal Act
requirement to provide low cost overnight accommodations, proximate to the resort inn with full access to the
amenities of the hotel as well as the pedestrian and bike trails on and offsite, the nearby parklands and
commercial retail uses proposed, and the beach via the pedestrian and bike bridge over Pacific Coast
Highway.
Project improvements have been designed in consideration of topographic and natural resource constraints,
as well as minimizing conflicts with adjacent residential development. Proposed trail and staging area
improvements include primarily low-intensity uses that would largely be located along the seaward edge of
the proposed development (along the upland edge and bluff, and within the lowlands), away from adjacent
developed neighborhoods, and are sited and designed to be noninvasive on the natural topography and to
minimize impacts to sensitive habitat areas. The large majority of trails and parklands would be located in
relatively level, disturbed areas containing existing oil field infrastructure. In consideration of site topography
and natural resource constraints, public access through the Open Space Preserve would be limited to a trail
system utilizing existing oil field roads to minimize impacts, and would be managed to ensure public access
and recreational use of the site would not degrade the restored and enhanced habitat areas.
Facilitating and encouraging nonautomobile transportation within the project site with new multimodal options
will provide access to the coast and recreation areas with alternative modes of transportation (trails, bike
paths, and transit). The Project will add sidewalks and bicycle lanes along the circulation system throughout
the site, providing access to coastal amenities including Coast Highway and the California Coastal Trail. In
addition, the Project’s circulation system would be coordinated with OCTA to allow for a public transit routing
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through the community, and would provide bus stops and/or shelters as needed in the community. The
proposed improvements would improve not only travel choices for coastal access, but also substantially
enhance recreational opportunities in the corridor by completing linkages among inland and coastal
communities, and by providing access opportunities to the project area’s regionally significant natural
resource and recreation areas. The proposed bicycle and pedestrian routes and trails would enhance an
existing trail network by creating new accessways to the beaches, open spaces, and coastal communities in
the project area.
For all these reasons, the Project, as proposed and with the Special Conditions requested by the Applicant,
is fully consistent with Coastal Act Sections 30210, 30211, 30212, 30212.5, 30213, 30220, 30223, and 30252.
Denial or modification of the proposed project to fully resolve potential inconsistencies with the Coastal Act
wetland and ESHA protection policies would eliminate project improvements which would serve to
affirmatively implement the coastal access and recreation policies of the Coastal Act. Further, denial or
modification of the proposed Project to fully resolve project inconsistencies would result in continued, adverse
impacts to public access and recreational resources by leaving existing coastal access impediments in-place
when new resources are necessary to meet an ever-increasing demand for public access and recreation
opportunities throughout upland and shoreline areas of the coastal zone. Absent the proposed project
improvements, the missing trail linkages and parkland resources on the site would perpetuate an inadequate
pedestrian, bike, and parkland system in the project area and would therefore continue to limit and further
degrade the ability for people to access the coast and coastal upland recreational areas.
b. Protection and Enhancement of Marine Resources and Water Quality (Sections 30230
and 30231)
Sections 30230 and 30231 of the Coastal Act require that marine resources and water quality be protected
and, where feasible, enhanced and restored. There are currently no water quality improvements on the
subject property. The proposed Project would have no adverse impact to water quality, and would
alternatively incentivize the timely consolidation, abandonment, and remediation of oil facilities on the site
which would allow for implementation of the proposed development plan that includes a comprehensive
Water Quality Management Plan. The proposed Water Quality Management Plan would address the existing
deficiency in drainage and water quality treatment facilities in the project area, and would therefore effectively
improve water quality for both on and offsite stormwater runoff, which would serve to enhance the quality and
habitat value of receiving water bodies on and adjacent to the project site.
In addition, the proposed Project includes restoration of the property’s degraded wetland and riparian areas,
as well as creation of a third-party reserve area for future tidal wetland habitat restoration opportunities. The
Project would result in restored and expanded wetland and riparian habitat proposed for long-term
preservation, with mitigation treatments and native vegetation community establishment that would serve to
strengthen wetland and riparian habitat continuity with wetland habitat in Semeniuk Slough, with restored
upland habitat on the project site, and with adjacent habitats within the Talbert Nature Preserve.
The proposed Water Quality Management Plan for the property would include water quality features and
BMPs to be implemented at development sites, in public street rights of way, as well as in parks and the
Open Space Preserve. Urban development east of the site (off-site tributary areas) and onsite historic oil field
operations have resulted in increases in stormwater pollutant loads and runoff velocity and erosive
characteristics overtime, contributing to erosion and sedimentation to and within the site’s wetland and
riparian habitats, as well as to Semeniuk Slough. The majority of these land uses were developed before
current regulations were enacted to control and treat stormwater discharge in an effort to protect and restore
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water quality and sensitive marine resources. Given the existing, degraded water quality conditions on the
property, the proposed Project provides an opportunity to comprehensively restore and maintain water quality
across the site, and thereby enhance both onsite and adjacent marine resources.
Accordingly, the project’s Water Quality Management Plan is designed to intercept, control and treat
stormwater runoff from onsite and adjacent offsite development, which is currently untreated and conveyed
across the site via sheet flow or the site’s drainages. The Project includes regional water quality treatment
measures that would capture and treat runoff from approximately 46 acres of adjacent developed areas
located within the City of Costa Mesa and the City of Newport Beach. In addition, the Project is designed to
provide on-site retention and treatment capacity to maintain water quality standards and to comply with
forthcoming enhanced regulatory requirements for runoff expected from the proposed project site.
Two energy dissipation/diffuser basins are proposed in the lowland area within the Open Space Preserve.
One diffuser basin is proposed just north of the North Family Village, and would be located above the 100year floodplain and would serve as an energy dissipation basin to control the rate at which treated runoff
drains from the Upland down to the Lowland. This basin has been reduced in footprint to avoid habitat
impacts. An additional diffuser basin is proposed in the Lowland area which would collect treated flows from
development areas adjacent to the Southern Arroyo and provide energy dissipation of flows prior to entering
the Semeniuk Slough. Both of the Lowland basins would be planted with native emergent marsh and riparian
species to promote additional water quality cleaning and natural energy dissipation.
A third water quality basin is proposed to intercept approximately 46 acres of off-site flows from the 16th
Street Costa Mesa drainage area. These off-site flows enter the project site via a 48-inch reinforced concrete
pipe and discharge into the Southern Arroyo. In general, these flows contain urban runoff pollutants and also
convey sediment from the eroding tributaries of the Southern Arroyo to the downstream end, ultimately
discharging into the Semeniuk Slough during severe storms. The water quality basin is proposed on the
project site at the southeast corner of 16th Street at the project site boundary. The basin capacity would treat
all dry weather and a portion of first-flush runoff from the off-site tributary. The basin is also intended to reduce
peak flow rates discharging into the Southern Arroyo to reduce erosion and scour potential. The removal of
pollutants, reduction in peak discharges and the stabilization of the eroding tributaries of the Southern Arroyo
would reduce the current sediment loads into the Semeniuk Slough.
Within the development footprint on the mesa, water quality control will start at the individual lots. Hydrologic
Source Control (HSC’s) measures will be implemented at each lot to provide runoff reduction and localized
water quality treatment. Each single family detached home will include two rain barrels strategically located
near roof downspouts and backyard landscaping. The downspouts will include a bypass system for when
the rain barrels reach their storage capacity. Rain barrels are above ground storage vessels that capture
runoff from roof downspouts during rain events and detain that runoff for later reuse for irrigating landscaped
areas. The temporary storage of roof runoff reduces the runoff volume from a property and will reduce the
peak runoff velocity for small, frequently occurring storms. In addition, by reducing the amount of storm water
runoff that flows overland into a storm water conveyance system, less pollutants are transported through the
conveyance system into the Santa Ana River and the Pacific Ocean. The reuse of detained water for
irrigation purposes leads to conservation of potable water and also acts as a sustainable educational
opportunity.
The design of these on-lot homes will also include impervious area dispersion which refers to the practice of
routing runoff from impervious areas, such as rooftops, walkways and patios onto the surface of adjacent
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pervious areas. Runoff from disconnected roof drains is dispersed uniformly typically via splash blocks and
soaks into the ground as it moves slowly across the surface of pervious areas. Minor ponding may occur,
but it is not the intent of this practice to actively promote localized on-lot storage or focused infiltration.
Proper use of HSC’s are an effective tool in reducing runoff and pollutants from leaving each lot. The
combination of the rain barrels and impervious area dispersion techniques will result in an average 40%
runoff reduction of the 85TH percentile event for each product type based on the design criteria set forth in
the Orange County Technical Guidance Document (TGD). HSC’s will also be implemented for all areas of
development including higher density residential (multi-family attached), resort villas and retail/resort areas.
Harvest and reuse (aka. Rainwater Harvesting) BMPs will also be incorporated as part of the water quality
treatment train. Rainwater harvesting BMPs are LID BMPs that capture and store storm water runoff for later
use. These BMPs are engineered to store a specified volume of water to be used for water demands, such
as landscape irrigation, after a rain event has occurred. Harvest and use BMPs include both above-ground
and below-ground cisterns. Harvest and reuse feasibility was calculated for each drainage area within the
NBR project site. Of the 17 delineated drainage areas, 7 drainage areas covering over 45% of the
development area were determined to be feasible to implement harvest and reuse systems. The Urban
Colony, future Parks and portions of the Resort Colony and North Village Flats will implement harvest and
reuse cisterns. The remaining areas did not mean the minimum criteria for implementation of harvest and
reuse systems based on a lack of common area landscaping.
The cisterns will be designed to hold the full capacity of the design capture volume (85th percentile storm
event). After a storm event, each cistern per drainage area will draw down in less than 30 days to meet the
40% minimum capture value (OC TGD, 2011). After a storm event, the entire DCV can be utilized to satisfy
on average 82% of monthly irrigation demands within those drainage areas meaning on average, the stored
water will provide up to 26-28 days of irrigation water for the local landscaping areas in lieu of potable water.
If there are multiple storm events that occur within the month proceeding the first storm event and exceed
the capacity of the cisterns, the overflow portion of the DCV will flow into a connected proprietary biotreatment
system (modular wetland system – MWS) to maintain water quality.
The MWS units are connected to the harvest and reuse systems to treat the overflow runoff once the cistern
capacity is reached. Dependent on the upstream harvest and reuse capture efficiency, the MWS units are
sized to treat the remaining DCV to reach 80% capture efficiency criteria. This is calculated by removing the
amount of DCV captured and used by the harvest and reuse cisterns and calculating the new flow that must
be treated by the MWS unit.
The combination of harvest and reuse cisterns and MWS units will be located at the low point of each drainage
area. Storm drain flows will flow into localized catch basins and into the proposed storm drain lines. The
storm drain lines will include low-flow diversion structures which will direct water quality flows to the harvest
and reuse cisterns. The cisterns will include a pre-treatment device that can remove particulates down to
fine sand size distributions which is sufficient for pre-treating Total Suspended Solids and associated heavy
metals attached to sediment. In addition, all internal roads within Harvest and Reuse areas will include biweekly street sweeping to prevent build-up of sediments and associated pollutants on streets and parking
areas. The water stored in the cistern will be connected to a pump system and irrigation line to allow for a
portion or the entire DCV to be utilized for landscape irrigation purposes. Any additional treatment needed
during frequent storm events will be provided by the MWS units connected to the harvest and reuse cisterns.
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Community water qulity biotreatment basins will be implemented in the regions where harvest and reuse is
not feasible. The biotreatment areas include 10 drainage areas throughout the majority of the North Village
and a portion of the South Village and BMPs implemented on the streets and parkways throughout the entire
site. These basins are landscaped shallow depressions that capture and filter stormwater runoff. These
facilities function as a soil and plant-based filtration device that removed pollutants through a variety of
physical, biological, and chemical treatment processes. The facilities normally consist of a ponding area,
mulch layer, planting soils, and plants. As stormwater passes down through the panting soil, pollutants are
filtered, adsorbed, biodegraded, and sequestered by the soil and plants. Similar to the harvest and reuse
systems, HSC’s will be implemented upstream within the individual lots or clustered development areas.
The community basins will be sized to meet forthcoming and updated water quality treatment requirements
as part of the next term Orange County MS4 Stormwater Permit. The basins will be sized to treat 1.5 times
the Design Capture Volume as stated in the Draft Order No. R8-2015-0001 5th Term MS4 Permit for Orange
County. The area required to treat 1.5 times the DCV was calculated by assuming the maximum 1.5 foot
ponding depth. The total depth will not exceed 2 feet which allows for a 6” freeboard. The basins are located
at low-points at each DMA where a dedicated water quality low flow storm drain line will collect initial flows
and deliver the storm water to the basins during rain events. After bio-treatment, flows will be collected back
into the main line for conveyance to the lowlands for additional natural treatment including infiltration,
evapotranspiration and plant uptake.
Flow-through planters and MWS units will be incorporated into the streets and parkways BMP design. Flowthrough planters act similarly to the biotreatment basins but will be designed with a shallower ponding depth
of 6 inches to comply with street design biotreatment BMP specifications. Bio-swales will also be used as
pre-treatment facilities before flows reach the flow-through biotreatment planter of the parkway landscaping
areas. This allows for the treatment of water quality at the source and for the reduction of peak storm water
runoff volumes and rates.
To protect downstream receiving waters during construction, the proposed project will implement an
extensive series of erosion control, sediment control, wind erosion control, storm water and non-storm water
management, and waste management/pollution control BMPs. These BMPs would be implemented to ensure
that potential effects on local site hydrology, runoff, and water quality remain in compliance with all required
permits, City policies, and the project’s Water Quality Management Plan, and Storm Water Pollution
Prevention Plan (SWPPP). As part of the CA Construction General Permit (CGP), rain response field
monitoring will occur to ensure the proposed BMPs are adequately controlling sediment and construction
related pollutants from discharging from the site during various construction activities.
The implementation of the proposed LID features including Hydrologic Source Control measures, pretreatment devices, harvest and use systems and bio-treatment will result in a robust water quality treatment
train for the NBR Conservation and Re-Use Plan. Water quality modeling results (SWMM with continuous
simulation as prepared during the EIR process) indicate an overall reduction in annual pollutant
concentrations as compared to the existing conditions and annual mass loadings of total suspended solids
will decrease compared to existing conditions. Reductions in annual pollutant concentrations as compared
to existing conditions will ensure long term water quality within the tidally influenced downstream receiving
waters. In addition, the modeling results also show highly favorable water quality results when evaluating
the pollutant loads reductions over existing condition when evaluating the dedicated water quality basin for
treatment of off-site flows prior to entering the Southern Arroyo. The water quality modeling results
conservatively do not account for any implementation of HSC’s or Harvest and Reuse BMP’s which would
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further reduce average annual pollutant concentrations under the proposed condition. Integration of these
features will further reduce pollutant concentrations, loads and volumes another 15-25%% prior to
discharging into either the Semeniuk Slough or the lowlands.
The proposed project Water Quality Management Plan, when combined with oil facility consolidation,
abandonment and remediation and the proposed Habitat Conservation and Conceptual Mitigation Plan,
would significantly restore and improve runoff management and water treatment opportunities across the
site. Overall, the proposed water quality improvements would address untreated flows to the arroyos, redirect
runoff away from bluffs, and reduce polluted runoff from existing facilities to the Semeniuk Slough and the
Santa Ana River, resulting in an improvement over existing site runoff conditions with respect to water quality,
velocities and delivery of runoff to the downstream receiving waters. As such, denial or modification of the
proposed project to fully resolve potential inconsistencies with the Coastal Act wetland and ESHA protection
policies would eliminate project improvements which would effectively restore sustainable hydrology patterns
and provide water treatment measures across the site, which are necessary to protect and enhance marine
resources on the site and adjacent Santa Ana River ecosystem beyond existing conditions. Further, denial
or modification of the proposed project to fully resolve policy inconsistencies would result in continued
degradation of water quality and marine resources resulting from existing deficiencies of drainage and a lack
of water quality treatment facilities in the project area that will worsen water quality over time. Absent the
proposed project, opportunities to comprehensively modify existing hydrology and drainages systems to
improve water quality would remain extremely limited and unlikely. As such, the project improvements are
planned and designed to remedy impacts to water quality and marine resources caused by existing conditions
to the maximum extent feasible, and would thereby facilitate enhancement and restoration of the biological
productivity and quality of marine resources on and adjacent to the project site.
The Project, as proposed and with the Special Conditions requested by the Applicant, is fully consistent with
the provisions of Coastal Act sections 30230 and 30231.
c. Protection Against Spillage of Oil and Hazardous Substances; Location and
Consolidation of Oil Facilities; and Protection of Coastal Scenic and Visual Qualities
(Sections 30232, 30251, 30260 and 30262)
Section 30232 of the Coastal Act requires protection against spillage of crude oil and gas petroleum products
or hazardous substances and the provision of effective containment and cleanup facilities and procedures
for accidental spill that occur. Section 30260 encourages coastal-dependent industrial facilities to be located
or expanded within existing sites, and Section 30262 requires that new or expanded facilities related to oil
and gas development be consolidated to the maximum extent feasible. Section 30251 further requires that
the scenic and visual qualities of coastal areas be protected as a resource of public importance.
Currently, an active oil field proliferates on 85 acres scattered throughout the project site. This consists of
hundreds of wells, well pads, over 40 miles pipelines, tanks, structures, power lines and poles, roads, road
base and asphalt-like materials, sumps, and impacted soils. As a result of 75 years of oil operations, the site
is currently degraded and the sensitive habitats onsite have become highly fragmented and degraded. The
Applicant proposes comprehensive oil field cleanup and complete remediation of the affected soils at a cost
to the owner of $30-40 million.
Denial of the Project would continue oil operations in effect across the property for decades to come. By
contrast, the abandonment and remediation component of the Project would dramatically reduce the current
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onsite oil operations. Consistent with Section 30262, it would consolidate them in two “remainder operations”
sites totaling a maximum of 17 acres in existing areas which currently support active oil operations, and it
would deed restrict those areas to open space as well upon the cessation of oil operations.
Coupled with abandonment and remediation is the comprehensive habitat preservation and restoration
program – the Habitat Conceptual Conservation and Mitigation Plan (“HCCMP”)– which the Applicant
submitted with its application. The HCCMP requires, concurrently with the oil field clean up and remediation,
removal of 51 acres of non-native invasive plants (mustard, pampas grass, ice plant, poison hemlock, exotic
palms, eucalyptus, giant reed, acacia, myoporum, and pepper tree) which during the Commission’s June
2014 site visit the Commission’s biologist noted will become the “dominant” species onsite if left unchecked.
The HCCMP establishes a comprehensive expansion, restoration, enhancement plan to ensure the longterm viability of habitats and wildlife on the property. Implementation of the Plan involves reestablishing now
fragmented sections of the site by strategically preserving remaining habitats, enhancing degraded areas,
restoring riparian vegetation, and creating new and improved wetland and upland habitats at a cost in excess
of $10 million. The end result will be a 265-acre protected Open Space Area which eliminates all of the
unsightly oil facilities and provides functional, continuous habitat, connectivity between diverse habitat types,
wildlife corridors with adjacent open spaces and larger environment, conservation and creation of habitat for
sensitive and listed species (including the California Gnatcatcher, San Diego Fairy Shrimp, and Least Bell’s
Vireo), and enhancement of existing habitat to achieve greater biological diversity and value for existing
wildlife. The Project also proposes privately funded long-term stewardship and maintenance of the restored
areas by a non-profit organization, the Newport Banning Land Trust.
The Project, as proposed and with the Special Conditions requested by the Applicant, is fully consistent with
Coastal Act Sections Sections 30232, 30251, 30260 and 30262.
3. The Project, if approved, would result in tangible resource enhancement over existing
conditions.
This aspect of the conflict between policies may be viewed from two perspectives, both of which clearly apply
here. First, approval of the Project would result in vastly improved conditions for coastal resources subject to
the affirmative mandate of the Coastal Act sections discussed in the preceding section. Second, denial of
the Project would result in continued degradation of those resources.
Every aspect of this integrated, multi-use development project will result in a substantial tangible resource
enhancement over existing conditions. Oil facility abandonment and remediation will eliminate an unsightly
oil operation that currently proliferates over the 401-acre property and will consolidate the oil operations in a
two small areas with existing oil facilities totaling 17 acres. Removal of the increasingly dominant non-native
invasive species and comprehensive restoration of the disturbed areas on the property will result in a restored
and dedicated 265-acre open space area that will be protected and maintained as the primary land use for
the property. Without concentrated efforts to restore, expand and manage the sensitive habitats onsite, the
decline of these habitats will continue. With abandonment and remediation, the Project will provide public
access to a now closed site, bike and pedestrian trails to the Beach and the Santa Ana River, substantial
active and passive parklands, a 75-room room inn and related visitor-serving uses, and a 20-bed hostel at
controlled, low cost rates. The site currently has no water quality improvements. The Project will, for the first
time, provide water quality features to intercept, control and treat stormwater runoff from both onsite and
adjacent offsite development, which is currently untreated and conveyed across the site via sheet flow or the
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site’s drainages. Those improvements will reduce excessive runoff to arroyos, redirect runoff away from the
bluffs, and reduce flow rates and volumes of untreated runoff to the Semeniuk Slough and the Santa Ana
River – an undeniably substantial improvement over existing site runoff conditions.
4. The benefits of the Project are not independently required by some other body of law.
None of the project benefits discussed above are independently required by some other body of law. They
are required through application of the Chapter 3 policies of the Coastal Act.
5. The Project benefits will result from a main purpose of the Project, not an ancillary
component added to the Project to “create a conflict.”
The Project proposes abandonment of existing oil operations scattered throughout the property and site
remediation of those areas, substantial habitat restoration, and construction of a housing and mixed use
development on a portion of the remediated property. Oil facility abandonment and the associated site
remediation will be conducted to implement the integrated, multi-use development proposed, which, as noted,
includes a comprehensive program for restoring and dedicating 265 of open space as the primary land use
for the property, as well as providing significant active and passive public access and recreational facilities.
Implementation of the open space and public access and recreation land uses, as well as the water quality
improvements proposed, must also be preceded by abandonment, consolidation and remediation of the
existing oil field development and uses.
6. There are no feasible alternatives to achieve project objectives that avoid a Chapter 3
policy conflict.
There are no alternatives identified that would be both feasible and less environmentally damaging. The “no
project” alternative would mean that there would be no abandonment or remediation of the oil facilities or the
substantial habitat restoration proposed. The oil operations throughout the property would continue, along
with continued contamination of the soil which surrounds the actively operating facilities.. Sensitive habitats
on the property would become increasingly fragmented and degraded; non-native invasive plants would
become the dominant plant species. The “no project” alternative would perpetuate the existing deficiencies
in drainage and stormwater runoff, which is currently untreated and conveyed across the property via sheet
flow or the site’s drainages, causing erosion and sedimentation of the Semeniuk Slough. This alternative
would not provide public access and recreation, such as the trails, trail connections, and parklands proposed.
There would be no visitor-serving hotel and no low cost overnight accommodations provided. The “no project”
alternative would therefore not be a less environmentally damaging alternative that is consistent with all
relevant Chapter 3 policies.
The Staff Report purports to identify a “reduced development” alternative. This alternative is reflected in a
figure, crafted by Staff (see page 76 of the Staff Report), that shows a handful of tiny “bubbles” in disparate
areas of the property where Staff suggests limited development could be accommodated without significant
disruption to habitat. The “development bubbles” shown, however, are wholly disconnected. Staff’s figure
does not include any roads to or as between these areas, nor does it explain how those isolated areas would
relate to one another, or how they would be served by a logical array of services. The Staff Report eschews
the hotel and hostel proposed and suggests a small portion of the area that would support those visitorserving uses could serve instead environmental camping, tent cabins, or cabins. This “alternative” ignores
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the fact that oil facilities proliferate over the entire site, including those specific upland areas where
development is proposed, that the cost to abandon and remediate those facilities would cost on the order of
$30 million, and that the sensitive habitats on site are in a state of decline and that the non-native invasive
species that occupy 51 acres of the site have reached the point where they are becoming the dominant
species on the property. This alternative also would not provide any of the public access and recreation
amenities proposed, any of the water quality improvements proposed, or any of the visitor-serving and low
cost overnight accommodations proposed. The simple fact is -- no one would undertake development under
the simplistic scenario Staff offers, given the obvious uncertainty surrounding what could be developed in
Staff’s tiny development bubbles and, most importantly, the enormous financial undertaking that would first
be required to abandon, remediate, and restore the property. The “reduced development” alternative is,
therefore, not the less environmentally damaging feasible alternative.
By contrast, the proposed Project would abandon and remediate the existing oil field and consolidate oil
operations in two small areas which currently support such facilities. It would remove 51 acres of non-native
invasive plants which, as noted, threaten to dominate the plant species on site. And, it would provide
comprehensive habitat restoration of the property and consolidate those restored areas in a dedicated and
protected 265-acre open space area. It would confine development to the upland areas following
abandonment and remediation in those areas, provide the water quality infrastructure to address onsite and
offsite stormwater runoff that currently does not exist, and provide the extensive trail system, parkland, and
visitor serving and affordable overnight uses proposed. Given the extent of abandonment and remediation
that is necessary to clean up the site, even if only for opening the site up to the public, scattered nature of
seasonal features and the very broad ESHA determination recommended by Staff, there are no feasible
alternatives that would achieve the objectives of the proposed Project without violating Chapter 3 policies.
CONFLICT RESOLUTION SUMMARY
In summary, the proposed Project provides a classic case for the balancing of conflicting Coastal Act policies.
The Project includes abandonment and remediation activities that would create impacts to wetlands and
ESHA, contrary to the cited Coastal Act policies. However, denying the Project because of its inconsistency
with those policies would result in significant adverse effects on public access and recreation, oil field clean
up and consolidation, biological resources, scenic and visual quality, and water quality. For the reasons set
forth above, approval of the Project, as proposed and with the Special Conditions requested by the Applicant,
is “most protective of coastal resources” for purposes of the conflict resolution provisions of Coastal Act
Section 30007.5.
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Exhibit 1 Orange Coast River Park

Exhibit 2

Public Access – Parking
•
•
•
•
•

Scenic Drive
Resort Colony Parking Structure
Visitor Serving Commercial Parking
Community Parks
Total Public Parking

110 spaces
165 spaces
196 spaces
175 spaces
646 spaces

EV/Hybrid Parking
• City Conditions: 3% of the total parking spaces
(23 spaces), including installation of recharging
stations
Resort Colony Parking Structure Details
• Three levels, top floor open
• Sides covered with vegetation/living walls
• Approx. 250’ long x 130’ wide x 18’ tall

Exhibit 3 Public Access - Parking Resources
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17th street entry
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TECHNICAL MEMORANDUM

Response to Coastal Commission Staff Report
PREPARED FOR:

California Coastal Commission
Newport Banning Ranch LLC

PREPARED BY:

Charlie Marr, P.E. ; CMC

DATE:

October 1, 2015

P U R POS E
The purpose of this memorandum is to respond to the Staff Report (No. 5-13-032, 9/25/15) from
the California Coastal Commission regarding the response letter from Charles Marr Consulting,
Inc. titled Response to Banning Ranch Conservancy Newport Banning Ranch Water Supply
Assessment.

R E S PONS E
1.

TO

C OMM E NT S

The Coastal Commission states that
“Instead of updating the WSA report, the response letter defends the original report,
based on 2005 data, despite the fact that newer, more accurate data is available.
Ultimately, it is unknown if the development can adequately be supported by the water
supply available without recent information.”
This statement is simply incorrect and misleading. The staff report failed to mention that the
CMC response letter identified that a separate analysis utilizing new and more accurate data
was included in the 2011 Environmental Impact Report (EIR). The EIR focused on examining
the context of the WSA (based on data from the 2005 UWMP) with the most up-to-date
UWMP from 2010. The next cycle of 2015 UWMP will not be available until 2016; thus, the
2010 UWMP is the guiding document for WSAs today. The EIR analysis found that the 2010
WSA is consistent with the 2010 UWMP even as the 2010 UWMP assumed higher water
demands. As stated in the EIR: “The City of Newport Beach 2010 Urban Water Management
Plan was adopted by the Newport Beach City Council on June 14, 2011. The Project’s WSA is
consistent with the assumptions of both the 2005 and 2010 Urban Water Management
Plans." (Newport Banning Ranch Draft EIR at page 4.15-9.) Therefore, based on the most
current data from the 2010 UWMP/2010 WSA, the proposed project will be adequately
supported by the water supply available.

CHARLES MARR CONSULTING
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2. The staff report also included an erroneous statement regarding the 60% decrease in local
groundwater supply which was originally raised by the Banning Ranch Conservancy. Both
statements are incorrect. The particular statement states that the groundwater basin has lost
60% of its water supply over the time period from 1999-2014 due to a decrease in Santa Ana
River flows. See original statement from the Banning Ranch Conservancy below:
“In Orange County, according to the Orange County Water District’s 2015 Draft
Groundwater Management Plan (GWMP), Table 10-13, p224: “Declining Santa Ana River
base flow reduces supply of water available to recharge groundwater basin. (Flows
declined from a Water Year (WY) 1998-1999 high of 158,600 acre-feet to a WY 2013-2014
low of 64,900 acre-feet).”
That’s a loss of 93,700 acre-feet, or 60% of the water basin’s water supply. This steep
decline is even more concerning given that the City’s Newport Banning Ranch Water
Supply Assessment Report (WSAR, AECOM, September 2010) states on page 20 that the
City “receives all its groundwater from the Lower Santa Ana Basin, also referred to as the
Coast Plain of Orange County Groundwater Basin (Groundwater Basin Number 8-1).”
The “decreased by 60%” statement is simply incorrect as the Santa Ana River (SAR) is not the
only source of recharge to the groundwater basin. The Santa Ana River provides about 30%
of recharge supply on average to the basin. Therefore, a decrease of 93,700 AF of water
from the Santa Ana River over the 15-year period currently represents an 18% decrease in the
groundwater basin recharge supplies when accounting for all sources. More importantly,
when viewing the water supply data within the same time frame noted by the comment
(1999-2014), the statement fails to mention the addition of the Groundwater Replenishment
System (GWRS) which provides 103,000 AFY of water supply. This directly cancels out the loss
of the SAR source and actually provides more water than the deficit of SAR flows. The GWRS
is also currently under design to increase its capacity to 130,000 AF/year. This expansion will
increase the amount of water available for groundwater further improving water supply
reliability for the City and the region.
Furthermore, because OCWD has the means to manage basin storage within a safe operating
range (100,000 to 500,000 AF below full), and has operated the basin within this range for
decades, overdraft in the traditional sense does not exist in the Orange County Groundwater
Basin. For this reason, it makes more sense to refer to the storage condition of the basin,
similar to the manner of describing storage in a surface water reservoir. With approximately
66,000,000 acre-feet of water in storage at the full condition, when storage levels are
decreased by 200,000 acre-feet, the basin is approximately 99.7 percent full. When storage
levels decrease from 200,000 to 400,000 acre-feet, the basin is 99.4 percent full. From a
classical surface water reservoir perspective and the long term history of managing the basin,
the basin is almost always nearly “full” (Draft Groundwater Management Plan, 2015). Even
with the severe drought, the basin capacity is currently operating at 99.4% full and is
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projected to remain above 99% through 2015/2016 (OCWD Board of Directors Meeting, April
15, 2015).
3. The state of California recognizes the importance of mandating water use reduction in terms
of natural population growth. Rather than establish an ‘overall’ water use reduction goal, the
state mandated a per-capita water use reduction as part of the Water Conservation Act of
2009. “Overall ability to adequately supply water” is addressed in the water supply reliability
section of the UWMP and WSA. This is a specific evaluation required by the documents and
supported by supply and demand figures and analysis using historical single- and multipledry year scenarios to illustrate that existing and/or planned water supplies can meet demands
under worst-case scenarios. On the demand side of the equation, when the City achieves its
established per-capita water use reduction goal by Year 2020 pursuant to its Compliance
Plan and SBx7-7, it will also achieve an overall reduction in City-wide water demands because
it likely will not experience a population growth equal to its water use reduction rate. The
governor’s 2015 Executive Order will have the effect of further reducing overall City demand
because it is requiring the City to reduce its per-capita water use by an additional 8%.
Without any additional water sources, the City’s existing water sources are more than
sufficient for the NBR Project as it is only projected to increase City population by 5%. Lastly,
by virtue of the fact that the Project was considered in the City’s current UWMP, the City’s
ability to meet water demands is already demonstrated in its UWMP, and re-stated in the
WSA pursuant to the requirements of SB 610.
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Draft Biological Assessment for the Newport Banning Ranch Project
Table 7a
Survey Results for Newport Banning Ranch Fairy Shrimp Surveys

Season
al
Feature
ID
VP1
VP2
VP3
A
B
C
D
E
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19992000
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SDFS
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-
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H
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L
M
N
O
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Q
R
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S
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T
U
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V
W
X
Y
Z
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-
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-

Protocol Surveys Conducted for Listed Vernal Pool Branchiopod (FS presence)1
GLA
GLA
GLA
GLA
GLA
GLA
Dudek
Dudek
2008
2009
2010c
2011a
2011b
2012b
2013c
2014b
Wet
Seaso
Wet
Wet
Wet
Wet
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n
Season Season Season
Dry
Season
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Season
2007200820092010Season
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SDFS
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VFS
M
M
VFS
VFS
VFS
M
VFS (CI)
M
M
VFS (CI)
SDFS
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M
No FS
Cysts
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NI
M
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M
M
VFS (CI)
M
M
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M
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M
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M
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M
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M
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M
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M
M
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Cysts
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M
M
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M
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VFS
M
M
M
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VFS (CI)
NI
M
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M
VFS (CI)
M
No FS
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M
NI
-
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M
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August 2015

Draft Biological Assessment for the Newport Banning Ranch Project
Table 7a
Survey Results for Newport Banning Ranch Fairy Shrimp Surveys
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Protocol Surveys Conducted for Listed Vernal Pool Branchiopod (FS presence)1
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GLA
GLA
GLA
GLA
GLA
Dudek
Dudek
2008
2009
2010c
2011a
2011b
2012b
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M
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VFS
VFS
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M
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M
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M
M
VFS (CI)
M
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M
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M
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-

-

-

-

-
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-

-

-

-
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VFS
VFS
M
M
-

1
SDFS = San Diego fairy shrimp
VFS = Versatile fairy shrimp
M = Met survey criteria
CI = Cultured identification
NI = Not identified due to immature individuals or inability to culture
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Table 7b
Survey Results for Newport Banning Ranch Fairy Shrimp Surveys

Survey Results for
Newport Banning
Ranch Fairy
Shrimp
SurveysSeasonal
Feature ID
B
C
D
F
M
N
O
P

Q1

R1
S1
T1

Size
(approx.)
0.030 acre,
20 cm.
deep (avg.)
0.001 acre,
10 cm.
deep (avg.)
0.002 acre,
7.5 cm.
deep (avg.)
0.030 acre,
9 cm. deep
(avg.)
0.014 acre,
6-9 cm.
deep (avg.)
0.029 acre,
5-7 cm.
deep (avg.)
0.004 acre,
2 cm. deep
(avg.)
0.009 acre,
5-8 cm.
deep
(avg.),
some
depths of
10 cm.
0.004 acre,
5 cm. deep
(avg.)
0.006 acre,
5 cm. deep
(avg.)
0.003 acre,
4 cm. deep
(avg.)
0.004 acre,
12-15 cm.
deep (avg.)

#/Type of Surveys
(Wet or Dry
Season)
3 wet season
surveys

Species
Presence or
Absence
Occupied by
VFS

Impact
(due to removal/remediation, etc.)
Removal of stockpiled remediated soil
adjacent to two inactive/abandoned oil wells

2 wet season
surveys

Occupied by
VFS

Removal of stockpiled concrete and removal
of oil pipeline

3 wet season
surveys & 1 dry
season survey
2 wet season
surveys & 1 dry
season survey
2 wet season
surveys & 1 dry
season survey
2 wet season
surveys & 1 dry
season survey
2 wet season
surveys

Occupied by
VFS

Removal and remediation (location
contaminated by crude oil and debris from
oil operations)
Restoration/remediation due to excavation
and berming

2 wet season
surveys & 1 dry
season survey

2 wet season
surveys & 1 dry
season survey
2 wet season
surveys & 1 dry
season survey
2 wet season
surveys & 1 dry
season survey
2 wet season
surveys

Inconclusive
(insufficient
ponding)
Occupied by
VFS
Occupied by
VFS

Removal and remediation of gravel covered
oil field pipe and material storage yard

Inconclusive
(insufficient
ponding)
Occupied by
VFS

Removal of gravel parking and equipment
storage area

Occupiedspecies not
identifiable
(cysts did not
hatch)
Occupied by
VFS

Removal of paved and dirt roadway and
shoulder

Inconclusive
(insufficient
ponding)
Occupied by
VFS

Removal of gravel and dirt road
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Table 7b
Survey Results for Newport Banning Ranch Fairy Shrimp Surveys

Survey Results for
Newport Banning
Ranch Fairy
Shrimp
SurveysSeasonal
Feature ID
1
U

#/Type of Surveys
(Wet or Dry
Season)
2 wet season
surveys & 1 dry
season survey
1 wet season survey
& 1 dry season
survey
1 wet season survey
& 1 dry season
survey
1 wet season survey
& 1 dry season
survey
1 wet season survey
& 1 dry season
survey
1 wet season survey
& 1 dry season
survey
1 wet season survey
& 1 dry season
survey
1 wet season survey
& 1 dry season
survey
2 wet season
surveys & 1 dry
season survey
1 wet season survey
& 2 dry season
surveys
no surveys

Species
Presence or
Absence
Inconclusive
(insufficient
ponding)
Occupied by
VFS

RR

Size
(approx.)
0.002 acre,
5 cm. deep
(avg.)
0.007 acre,
10 cm.
deep (avg.)
0.002 acre,
6.5 cm
deep (avg.)
0.003 acre,
12-13 cm.
deep (avg.)
0.003 acre,
4-5 cm.
deep (avg.)
0.003 acre,
3-6 cm.
deep (avg.)
0.005 acre,
3 cm. deep
(avg.)
0.003 acre,
7-8 cm.
deep (avg.)
0.001 acre,
3 cm. deep
(avg.)
0.003 acre,
5 cm. deep
(avg.)
0.001 acre

SS

0.002 acre

no surveys

-------

TT

0.001 acre

no surveys

-------

Z
AA
CC
DD
EE
FF
GG
PP
QQ

Impact
(due to removal/remediation, etc.)
Removal of paved parking area
Remediation of trench used to contain oil
spills

Inconclusive
(insufficient
ponding)
Occupied by
VFS

Removal/remediation of inactive/abandoned
well pad

Occupied by
VFS

Removal of stockpiled concrete

Occupied by
VFS

Removal/remediation of inactive/abandoned
oil well pad

Occupied by
VFS

Removal/remediation of inactive/abandoned
oil well pad

Occupied by
VFS

Removal/remediation of road within active oil
well site

Occupied by
VFS

Removal of paved oil field operation road

Inconclusive
(insufficient
ponding)
-------

Removal a dirt road

Removal/remediation of oil pipeline

Remediate/restore area of depressed tire
ruts
Removal/remediation of inactive/abandoned
oil well pad
Remediate/restore depression in
southeastern portion of site

NOTES: VFS = Versatile Fairy Shrimp (non-listed)
Inconclusive – Protocol wet-season surveys were inconclusive due to insufficient ponding
No surveys-- USFWS determined that feature not a vernal pool and exhibits no potential for supporting listed Fairy Shrimp
1 – Features Q, R, S, T, and U could be treated as a single feature as during major rain events, they all join within the parking lot area. As a
result, all features could be assumed to be occupied by versatile fairy shrimp
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Aerial photo referenced in from CCC Figure 15.
Photo may be slightly skewed during the conversion process.
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APPENDIX B
Photo Plates

Photo 1. Feature VP1 during wet conditions in 2000 (GLA).

Photo 2. Feature VP1 during wet conditions with native mulefat (Baccharis
salicifolia) in 2010 (GLA).
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Photo 3. Feature VP1 during dry conditions with non-native annual
rabbitsfoot grass (Polypogon monspeliensis) and native mulefat (GLA).

Photo 4. Feature VP1 during dry conditions with non-native annual
rabbitsfoot grass and native mulefat (GLA).
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Photo 5. Feature VP2 during wet conditions (GLA).

Photo 6. Feature VP2 during dry conditions with non-native vegetation
(GLA).
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Photo 7. Feature VP3 during wet conditions in 2010 (GLA).

Photo 8. Feature VP3 during dry conditions (GLA).
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Photo 9. Feature A during wet conditions in 2008 (GLA).

Photo 10. Feature B during wet conditions (GLA).
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Photo 11. Feature B during wet conditions (GLA).

Photo 12. Feature C during a dry conditions (GLA).
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Photo 13. Feature C during wet conditions (GLA).

Photo 14. Feature D during dry conditions (GLA).
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Photo 15. Feature F during dry conditions (GLA).

Photo 16. Feature G during dry conditions (GLA).
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Photo 17. Feature H during dry conditions in November 2012 (Dudek).

Photo 18. Feature I during dry conditions (GLA).
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Photo 19. Feature J supporting a predominance of non-native vegetation
(GLA).

Photo 20. Feature J supporting a predominance of non-native vegetation
(GLA).
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Photo 21. Feature K supporting a predominance of non-native vegetation
(GLA).

Photo 22. Feature K supporting a predominance of non-native vegetation
during November 2012 (Dudek).
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Photo 23. Feature L supporting upland vegetation (GLA).

Photo 24. Feature L supporting upland vegetation during November 2012
(Dudek).
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Photo 25. Feature M during dry conditions (GLA).

Photo 26. Feature M during dry conditions (GLA).
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Photo 27. Feature M during dry conditions in November 2012 (Dudek).

Photo 28. Feature N during dry conditions (GLA).
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Photo 29. Feature N during dry conditions (GLA).

Photo 30. Feature N during dry conditions in November 2012 (Dudek).
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Photo 31. Feature O during dry conditions in November 2012 (Dudek).

Photo 32. Feature P soil remediation area (GLA).
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Photo 33. Feature P soil remediation area (GLA).

Photo 34. Feature P during dry conditions in November 2012 (Dudek).
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Photo 35. Feature Q in earthen road shoulder during dry conditions (GLA).

Photo 36. Feature Q in earthen road shoulder during dry conditions (GLA).
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Photo 37. Feature R roadside feature during dry conditions (GLA).

Photo 38. Feature R roadside feature during dry conditions in November
2012 (Dudek).
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Photo 39. Feature S during wet conditions (GLA).

Photo 40. Feature S during dry conditions (GLA).

B-20

Exhibit 8 JD of Seasonal Features

7248
December 2012

APPENDIX B
Photo Plates

Photo 41. Feature S during dry conditions in November 2012 (Dudek).

Photo 42. Feature T low area along major access road during wet conditions
(GLA).
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Photo 43. Feature T low area along major access road during wet conditions
(GLA).

Photo 44. Feature U unvegetated asphalt parking area during wet
conditions (GLA).
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Photo 45. Feature U unvegetated asphalt parking area during dry conditions
(GLA).

Photo 46. Feature V during wet conditions (GLA).
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Photo 47. Feature V during wet conditions (GLA).

Photo 48. Feature V during dry conditions in October 2012 (Dudek).
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Photo 49. Feature W supporting a predominance of non-native vegetation
(GLA).

Photo 50. Feature X during wet conditions (GLA).
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Photo 51. Feature X during dry conditions (GLA).

Photo 52. Feature Y during dry conditions (GLA).
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Photo 53. Feature Z during dry conditions (GLA).

Photo 54. Feature Z during dry conditions (GLA).
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Photo 55. Feature AA during dry conditions in November 2012 (Dudek).

Photo 56. Feature BB during dry conditions in November 2012 (Dudek).
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Photo 57. Feature CC during wet conditions (GLA).

Photo 58. Feature CC during dry conditions in November 2012 (Dudek).
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Photo 59. Feature CC depicted as a pit excavated to repair a pipeline (GLA).

Photo 60. Feature DD during dry conditions in November 2012 (Dudek).
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Photo 61. Feature EE within an oil well pad supporting a predominance of
upland vegetation (GLA).

Photo 62. Feature FF during dry conditions in November 2012 (Dudek).
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Photo 63. Feature GG during wet conditions (GLA).

Photo 64. Feature GG during wet conditions (GLA).
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Photo 65. Feature GG during dry conditions in November 2012 (Dudek).

Photo 66. Feature HH during dry conditions in November 2012 (Dudek).
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Photo 67. Feature II during dry conditions in November 2012 (Dudek).

Photo 68. Feature JJ during dry conditions in November 2012 (Dudek).
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Photo 69. Feature KK during dry conditions in October 2012 (Dudek).

Photo 70. Feature LL during dry conditions in November 2012 (Dudek).
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Photo 71. Feature MM during dry conditions in October 2012 (Dudek).

Photo 72. Feature NN during dry conditions in October 2012 (Dudek).
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Photo 73. Feature OO during dry conditions in November 2012 (Dudek).

Photo 74. Feature PP during dry conditions in November 2012 (Dudek).

B-37

Exhibit 8 JD of Seasonal Features

7248
December 2012

APPENDIX B
Photo Plates

Photo 75. Feature QQ during dry conditions (GLA).

Photo 76. Feature QQ during dry conditions (GLA).
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Photo 77. Feature RR during dry conditions (GLA).

Photo 78. Feature SS during dry conditions (GLA).
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Photo 79. Feature SS during dry conditions (GLA).

Photo 80. Feature TT during dry conditions (GLA).

B-40

Exhibit 8 JD of Seasonal Features

7248
December 2012

APPENDIX B
Photo Plates

Photo 81. Feature TT during dry conditions (GLA).
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1

CALIFORNIA GNATCATCHER ECOLOGY

1.1

Habitat

California gnatcatchers (Polioptila californica californica; gnatcatcher) typically occur in or near
coastal sage scrub habitat. Coastal sage scrub is patchily distributed throughout the range of the
gnatcatcher, and the gnatcatcher tends to occur most frequently within California sagebrush
(Artemisia californica)-dominated stands on mesas, gently sloping areas, and along the lower
slopes of the coast ranges (Atwood 1990 as cited in USFWS 2010). The gnatcatcher occurs with
the most frequency and density in scrub with an open or broken canopy while it is nearly absent
from scrub dominated by tall shrubs and occurs in low frequency and density in low scrub with a
closed canopy (Weaver 1998). Gnatcatchers also have smaller territories, higher population
densities, higher reproductive rates, and lower winter mortality rates in areas near the coast, like
Newport Beach, than in more inland areas despite higher levels of habitat fragmentation near the
coast (Preston et al. 1998, AMEC and CBI 2003, Mock 2004).
Gnatcatchers will also use other habitats where they occur adjacent to sage scrub, but usage is
mostly limited to dispersal (Campbell et al.1998). Use of these habitats appears to be most
frequent outside the breeding season during late summer, autumn, and winter. The general
consensus of gnatcatcher biologists is that birds are much more likely to disperse to habitat
patches they can see (J. Lovio, P. Mock, and J. Atwood personal communications as cited in
Mock and Spencer 2007). This consensus is based in part on direct observations of gnatcatcher
behavior (e.g., young-of-year being chased off territories by parents were observed flying to the
nearest visible patch of scrub). Although gnatcatchers are occasionally able to access more
isolated coastal sage scrub patches (e.g., Point Loma), the distance limits the rate of dispersal and
establishment of breeding pairs (Bailey and Mock 1998). Continuous habitat linkages along
linear features such as highways and power-line corridors may be of significant value in linking
populations of the gnatcatcher (Famolaro and Newman 1998). Based on an exponential dispersal
model fitted to Rancho San Diego dispersal data, Bailey and Mock (1998) estimated that the
California gnatcatcher is capable of dispersing up to 13.5 miles across fragmented and highly
disturbed sage scrub habitat, such as that found along highway and utility corridors or remnant
mosaics of habitat adjacent to developed lands.

1.2

Life History

Gnatcatchers move quickly through vegetation while gleaning small prey items from plant
surfaces (e.g., leafhoppers) and also hover-feed for spiders and insect prey such as grasshoppers
not readily available on plant surfaces. In southern California, California sagebrush, Laurel
sumac (Malosma laurina), broom baccharis (Baccharis sarithroides), bush sunflower (Encilia

1
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californica), and California buckwheat (Eriogonum fasciculatum) represent typical plants used
for foraging, among others (Mock and Bolger 1992). Specific use is largely dependent on
particular plant community makeup in each territory (Mock 2004).
The breeding season of the gnatcatcher generally extends from late February through July
(sometimes later), with the peak of nest initiations (start-ups) occurring from mid -March
through mid-May. Nests are composed of grasses, bark strips, small leaves, spider webs, down,
and other materials and are often located in California sagebrush (Artemisia californica) plants
about 1 meter (3 feet) above the ground. Nests are constructed over a 4 to 10 day period. Clutch
size averages four eggs. The incubation and nestling periods encompass about 14 and 16 days,
respectively. Both sexes participate in all phases of the nesting cycle.

1.3

Required Patch Size

The gnatcatcher’s territory size is large for a bird of its size, and both males and females actively
defend their territory (Preston et al. 1998). The size of a breeding pair’s territory is highly
variable but correlated with distance from the coast, ranging from less than 2.5 acre along the
coast to over 20 acres farther inland (Mock and Bolger 1992 as cited in Mock 2004, Braden 1992
as cited in Mock 2004, Preston et al. 1998, Atwood et al. 1998a). During the nonbreeding season,
a pair’s home range may be 80% larger than during the breeding season (Preston et al. 1998,
Bontrager 1991 as cited in Mock 2004).
In coastal areas, California gnatcatcher presence does not correlate with patch size, although
smaller patches are less consistently occupied over time (Atwood et al. 1998a). Successful
breeding of California gnatcatcher has been reported from a patch as small as 0.5 acre. In inland
areas, California gnatcatcher occurrence does increase with larger patch sizes (Mock and Bolger
1992 as cited in Mock 2004, Famolaro and Newman 1998, Preston et al. 1998a).
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POTENTIAL ENVIRONMENTAL STRESSORS ASSOCIATED
WITH ROADWAYS

2.1

Habitat Fragmentation

Many species will either not cross roads, drainages, disturbed lands, and urbanized areas, or do
so infrequently or unsuccessfully. The necessity of crossing roads also increases the risk of
vehicle collisions for low- or slow-flying birds. Roadway mortality or limitations on species
movement leads to a variety of problems, including reduction and isolation of populations. As
populations become isolated and smaller, they become particularly vulnerable to negative
demographic trends, including genetic bottlenecks, genetic drift, and inbreeding depression.
These changes in turn can affect ecological functions and the long-term viability of species,
including those for which roads are not major barriers, but which have important ecological
relationships with high-risk species (e.g., predator/prey relationships, mutualisms such as burrow
construction and use, pollination). This disruption may also affect vegetation communities if the
spatial behavior of plant dispersers and pollinators is altered.
A related indirect consequence of habitat fragmentation and isolation is an increase in urbanadapted or urban-tolerant mesopredators, such as raccoons, skunks, opossums, and foxes, in
small habitat fragments where top predators, such as coyotes and bobcats, have been removed
(i.e., the “mesopredator release” effect) (Crooks and Soulé 1999). Non-native mesopredators also
may include free-roaming stray and feral cats and dogs, which can have the same effects as wild
mesopredators. These species can out-compete smaller native species for available resources and
increase predation rates, thus reducing the distribution and populations of vulnerable native
species (Crooks and Soulé 1999). The increase in mesopredators in fragmented habitats is often
considered an indirect edge effect, but because some of these species can penetrate long
distances in natural habitats in the absence of top predators (e.g., coyotes, bobcats), they also
have landscape-level ecosystem effects.

2.2

Lighting

Direct glare and increased ambient light from streetlights can result in chronic ecological light
pollution. Lighting from vehicle headlamps can result in both chronic and unexpected glare.
Longcore and Rich (2004) address the ecological effects of light pollution at three levels: (1)
behavioral and population ecology, (2) community ecology, and (3) large-scale ecosystem
functions. Effects at the behavioral and population ecology level include orientation/
disorientation and attraction/repulsion, reproduction, and communication, and are the main
effects of lighting related to construction activities. Orientation and disorientation are responses
to ambient light levels, while attraction and repulsion are responses to the source of light (e.g.,
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moths attracted to a light bulb). Orientation includes artificially expanding behavioral repertoires
of normally diurnal (active during the day) or crepuscular (active during dawn or twilight hours)
species, such as foraging or territorial advertisement or mate attraction (e.g., singing birds), into
nighttime periods. Attraction to lights affects birds, which may suffer injury or mortality due to
collisions with permanent lighted structures.
Lighting may disturb the nighttime rest and sleep periods of diurnal species, including most
passerine (perching) birds, having effects similar to noise, including annoying individuals and
causing them to abandon nests that are otherwise perfectly suitable. Nest site selection by some
birds may be affected by light, with nests being established farther from light sources (Longcore
and Rich 2004). Artificial light may simulate increased day length, affecting reproductive cycles
by triggering premature reproductive activity at a time when environmental conditions are not
conducive to successful reproduction (e.g., cold temperatures and/or poor food resources).
Because light may interfere with sleep, it can be stressful and may disrupt normal biological
rhythms and raise the level of stress hormones, which may in turn affect reproductive capacity.

2.3

Noise

Chronic increases in noise related to urban development primarily result from increased traffic
volumes at all hours. Other sources of development-related increases in noise that may affect
native wildlife include operation of landscape maintenance equipment and tools (e.g., mowers,
blowers, trimmers, wood chippers), active recreation at parks (particularly at night), loud music
from vehicles and residences, noise from aircraft operations, and on-site heavy equipment and
machinery use by commercial and industrial businesses.
Some of these noise sources, such as traffic noise, are relatively constant (although with daily
cycles related to peak traffic periods), and some wildlife species may habituate and adapt to the
chronic ambient noise levels, while others may avoid noisy areas. Other noise sources are more
occasional or discrete and are more likely to startle wildlife and at least temporarily disrupt their
behavior at the time. Noise may affect wildlife in several ways that disrupt both their behavior
and physiology in complex and interactive ways, including startling or annoying, raising stress
levels, interrupting sleep and rest, interfering with acoustic communications, interfering with
prey detection, and in the case of loud abrupt noises, causing permanent injury to the auditory
system (e.g., Dooling 2006; Brattstrom and Bondello 1983).

2.4

Increased Human Presence

Urban development results in permanent increases in human presence from adjacent
development. Increased human presence near occupied habitat affects essential and normal
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behavioral patterns and physiology of wildlife. Similar to noise and lighting effects, permanent
increases in human activity from adjacent urban development can disturb animals during their
rest or sleep periods, annoying them and causing harm to them if they abandon nests or den sites,
as well as harming them by disrupting their normal biological rhythms and raising the level of
stress hormones. Abandonment (even temporary) of active nests increases the risk to eggs,
nestlings, fledglings, and other dependent young. Flushing birds from nests also increases their
risk of injury or mortality from collisions with vehicles, as well as predation. Human presence
may also alter the spatial behavior of birds, causing them to avoid certain parts of their home
range, which may prevent them from using critical resources such as water.
Increases in human activity along the open space–urban interface may also result in trampling of
vegetation and compaction of soils, affecting the viability of vegetation communities, wildlife
habitat quality, and species that are sensitive to habitat structure, such as shrub and herbaceous
vegetation integrity and soil friability.
Many coastal sage-scrub species occupy intact habitat even when it is immediately adjacent to
urban areas. However, some coastal sage scrub species respond to habitat patchiness: sage
sparrow, California thrasher and California towhee are less common at edges, whereas the
northern mockingbird and European starling are more common at edges (Kristan et al., 2003).

2.5

Collisions

New roads or increased capacity of roads increases the risk of vehicle collisions where wildlife
use or attempt to cross roadways, particularly in areas that were frequently used by wildlife
before roads were constructed or improved and other development was built. Wildlife may be
able to cross two-lane, low-density, and lower-speed roads in relative safety, but if roads are
expanded to four and six lanes, and traffic densities and speeds increase, vehicle strikes can
increase dramatically. Factors related to the number and types of species affected therefore
include vehicle speeds, traffic volume, traffic pulses, accessibility of cover, structure of the road
(e.g., whether the road is raised or at grade level with the surrounding environment), and barrier
walls to prevent access to a roadway, and availability of alternative crossings.

2.6

Non-Native Invasive Species

Development, including roads, can promote invasive, non-native plant species that negatively
affect habitat in a variety of ways, ultimately changing ecological functions and adversely
affecting native species. As new urban development and infrastructure encroach into natural
landscapes, newly disturbed areas and/or the new interface between developed areas and native
habitats provide an opportunity for invasive plant species to establish and eventually invade
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natural habitat settings, degrading habitat and potentially displacing native species. Ornamental
plants and native cultivars may spread to adjacent protected habitats and outcompete and
displace native plant species; they can also hybridize (interbreed) with local native plants and
thereby disrupt the genetics of the native population. Such hybridization can cause a number of
problems for the native plant population, including poor growth and reproduction.
Non-native invasive plant species can alter ecosystem processes, such as nutrient cycling,
hydrologic cycles, frequencies of wildfires, and erosion and sediment deposition (Bossard et al.
2000). All of these can reduce habitat suitability for California gnatcatcher. Invasive plants
interfere in ecosystem functions by outcompeting and displacing native plants and wildlife by
providing refuge for non-native animals and by hybridizing with native species (Bossard et al.
2000). Invasive plant species are often identified as an indirect “edge effect” of new urban
development because invasive plants generally colonize modified or otherwise disturbed zones
between development and remaining natural areas. However, invasive species can colonize
virtually any upland area that is subject to some kind of disturbance, such as road shoulders,
cleared zones along railroad lines, clearings along utility easements, areas affected by fire, fire
breaks, and grazed areas.
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3

CALIFORNIA GNATCATCHER VULNERABILITY TO
ENVIRONMENTAL STRESSORS ASSOCIATED
WITH ROADWAYS

Researchers have not documented any effects specific to California gnatcatcher for the lighting
or vehicle collision stressors described above in Section 2. Therefore, the following section
describes effects of habitat fragmentation, noise, increased human presence, and non-native
invasive species.

3.1

Habitat Fragmentation

Disturbances that reduce shrub cover, such as frequent fire, mechanical disruption, or off highway vehicle use can reduce habitat suitability for California gnatcatcher (Bontrager et al.
1995b, Mayer and Wirtz 1995, Beyers and Wirtz 1997, Wirtz et al. 1997, Atwood et al.
1998b). Though the California gnatcatcher is eliminated by development of its habitat, it
does not appear especially sensitive to fragmentation of that habitat at the landscape scale
(Bailey and Mock 1998). Data supporting this conclusion include the species’ persistence in
patches of sage scrub long isolated from extensive stands, as in Florida Canyon, Balboa Park
and Chollas Valley near Fairmount Avenue (San Diego Bird Atlas 2012). Gnatcatchers are
also documented to occur and nest successfully near edges with human development (Mock
1993, Mock and Preston 1995 as cited in Mock 2004, Lovio 1996 as cited in Mock 2004,
Atwood et al. 1998b, San Diego County Bird Atlas 2012).
Although they are not strong flyers, fledglings and juvenile gnatcatchers cross unsuitable habitat
such as riparian woodland, chaparral, and man-made landscapes such as major highways and
residential development (Lovio 1996 as cited in Mock 2004, Bailey and Mock 1998, Campbell et
al. 1998, Galvin 1998, County of San Diego, Department of Parks and Recreation 2003, Ortega
2015). Banding studies in Los Angeles County have shown that juvenile gnatcatchers may
disperse as many as 4.3 miles from their nest location, with an average dispersal distance of 1.4
miles (Manomet Observatory for Conservation Sciences 1994 as cited in Natural Resources
Consultants 1996). Natural and restored coastal sage scrub habitat along highway corridors is
used for foraging and nesting by gnatcatchers and may serve important dispersal functions
(Famolaro and Newman 1998).
The San Diego Multiple Species Conservation Program assumes that large freeways, including
Interstate 8 (Figure 1), do not impede dispersal; however, this thesis has not been formally tested
aside from a limited study (County of San Diego, Department of Parks and Recreation 2003).
Gnatcatcher biologists have suggested that development should not constrict corridors of suitable
habitat to less than 200 feet in total width to ensure gnatcatchers can find and use it, and to at
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least provide the potential for establishing breeding habitat. Two hundred feet is considered the
minimum width likely to support a breeding territory (provided the total coastal sage scrub patch
size is at least 2 acres; Preston et al. 1998).
Across southern California, many occurrences of California gnatcatcher have been recorded near
roadways, including roadways such as Interstate freeways and State highways (e.g., Figure 2,
Figure 3). Within the Newport Banning Ranch site, gnatcatcher occupancy of suitable habitat
does not appear to be constrained by Highway 1, which borders the site to the south (Figure 4).
For this review, use of suitable habitat by California gnatcatcher was compared at the Banning
Ranch site to determine whether a smaller number of occurrences were recorded in suitable
habitat near Highway 1. This analysis found no clear trend in the number of occurrences per acre
of suitable habitat near the roadway as compared to the overall number of occurrences per acre
of suitable habitat on the Banning Ranch site as a whole (Figure 4, Table 1). For example,
occurrences were more frequent within 200 feet of the Highway than they were for the site as a
whole or the area more than 500 feet from the roadway. The fact that occurrences within 100 feet
of Highway 1 were less common per acre of suitable habitat is not surprising when topography is
considered: that area slopes toward the highway at grades exceeding 1:1. As noted earlier,
California gnatcatcher strongly prefers gentle slopes, so the habitat suitability of the 100 feet
nearest the roadway is limited despite the presence of scrub. This analysis is site-specific for
Banning Ranch and should not be extrapolated to other sites without replication at other
locations; however, the lack of a clear trend provides some support for the assertion that
California gnatcatcher is tolerant of the disturbance associated with roadways. Occurrences were
also documented near roadways during surveys conducted for the West Coyote Hills
development, including at least two territories immediately adjacent to major roads such as
Euclid Street and Rosecrans Avenue (Dudek 2010).
Figure 1. California gnatcatcher has been documented as dispersing across Interstate 8 in San
Diego County. (image from County of San Diego, Department of Parks and Recreation 2003).
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Figure 1. California gnatcatcher has been documented as dispersing across Interstate 8 in San Diego County. (image from County
of San Diego, Department of Parks and Recreation 2003).
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Figure 2. Example from Oceanside area of California gnatcatcher occurrences adjacent near roadways. Red points are recorded
California gnatcatcher occurrences (from Mock and Spencer 2007)
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Table 1
California Gnatcatcher Habitat Use at Newport Banning Ranch in Relation to Highway 1
Distance from Nearest Edge of
Highway 1
Within100 feet
Within 200 feet
Within 500 feet
>500 feet
All Site

Gnatcatcher
Occurrences
5
21
49
250
299

Suitable Habitat1
(acres)
2.29
3.71
5.12
51.68
56.80

Gnatcatcher Occurrences Per Acre of
Suitable Habitat
2.18
5.67
9.56
4.84
5.26

Limited to scrub only for analysis.
Refer to Figure 4 for occurrence points and sources.
1

3.2

Noise and Increased Human Presence

Construction monitoring studies suggest California gnatcatchers are tolerant of adjacent
construction activities (Atwood and Bontrager 2001) and high noise levels (Famolaro and
Newman 1998, Awbrey 1993 as cited in Mock 2004, Awbrey et al. 1995 as cited in Mock 2004,
Awbrey and Hunsaker 1997, URS Corporation 2004 as cited in Mock 2004). However, noise and
human presence associated with construction activities may adversely affect gnatcatchers by
disrupting breeding and foraging if activities occur during the breeding season. This could cause
birds to frequently flush from the nest and endanger eggs, chicks, and adults. Flight from
predators incurs an implicit cost in lost foraging time, where birds confronted with a predator at a
nest face an explicit choice between loss of current reproduction versus total reproductive loss
(Burhans and Thompson 2001).
Noise from construction and road activities is a concern if it is at such a level that it masks
intraspecific communication (Awbrey 1993 as cited in Mock 2004, Awbrey et al. 1995 as cited
in Mock 2004). This level has been previously estimated to be greater than 60 dBA hourly Leq, a
level which was measured to extend about 15 m from the edge of the slow lane on a busy
interstate freeway (Awbrey et al 1995 as cited in Mock 2004). However, other research suggests
that breeding bird habitat can be degraded at noise levels as low as 36 dB(A) (Reijnen et al.
1996, Kaseloo 2005). However, over 16% of the point locations recorded for the gnatcatcher in
San Diego County are within 500 feet of major roads, suggesting that this species is at least
somewhat tolerant of road noise (San Diego County Bird Atlas 2012). Awbrey et al (1995)
further noted that a gnatcatcher breeding site was located near an airport (Lindberg field) and
that site often experienced background levels of noise about 70 dB, indicating that even higher
levels of intermittent noise did not disallow gnatcatcher use of suitable habitat.
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3.3

Non-Native Invasive Species

In coastal sage scrub habitats, increased fire frequency can cause habitat conversion to nonnative annual grassland (Zedler et al. 1983), which has been demonstrated to reduce
gnatcatcher populations (Grishaver et al. 1998, Atwood et al. 1998b). Other non -native
plants such as bridal veil broom (Retama monsperma) can outcompete native coastal sage
scrub species and render previously suitable habitat less suitable or unsuitable for
California gnatcatcher (Bossard et al 2000).
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