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Related Violation File:
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Location of Properties:

Properties collectively known as Banning Ranch,
located adjacent to the 5100 block of West Coast
Highway, unincorporated Orange County, Orange
County Assessor’s Parcel Numbers 114-170-24,
114-170-43, 114-170-49, 114-170-50, 114-170-52,
114-170-72, 114-170-75, 114-170-77, 114-170-79,
114-170-80, 114-170-83, and 424-041-04.

Owners of the Properties:

Aera Energy LLC and Cherokee Newport Beach,
LLC

Description of Alleged Violations:

Unpermitted development and development in noncompliance the terms of a previously-issued permit,
in the form of: drilling and operation of new wells;
removal of major vegetation; grading; installation of
pads and wells; construction of structures, roads and
pipelines; placement of solid material; discharge or
disposal of any dredged material or any liquid
waste; removing, mining, or extraction of material;
and change in intensity of use of the land.
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Persons Subject to these Orders:

1. Newport Banning Ranch LLC (“NBR”) 1
2. Aera Energy LLC
3. Cherokee Newport Beach, LLC

Substantive File Documents:

1. Public documents in the Cease and Desist and
Restoration Order files No. CCC-15-CD-01 and
CCC-15-RO-01 including the records associated
with Resolution of Exemption E-7-27-73-144.
2. Exhibits 1 through 11 and Appendix A of this
staff report.

CEQA Status:

Exempt (CEQA Guidelines (CG) §§ 15060(c)(2)
and (3)) and Categorically Exempt (CG §§
15061(b)(2), 15307, 15308, and 15321).

SUMMARY OF STAFF RECOMMENDATION
The settlement agreement described herein is a result of the efforts of the parties to this
settlement agreement to work diligently to find an amicable solution to address and resolve the
various issues at the site. Staff appreciates the efforts of NBR to reach this agreement and
recommends that the Commission approve of the proposed settlement agreement described in
more detail herein.
This matter concerns property in unincorporated Orange County, adjacent to the City of Newport
Beach, known as Banning Ranch. Banning Ranch (hereinafter referred to as the
“Properties”)(Exhibit 1) was used as an oil field for many years prior to the 1970s. After the
passage of Proposition 20, the predecessor to the Coastal Act, in 1972, the Banning Ranch oil
field operators applied to the predecessor to the Coastal Commission for the applicable area – the
South Coast Regional Coastal Zone Conservation Commission (“Regional Commission”) – for
an exemption from the new permit requirements of Proposition 20, based on the claim that they
had obtained a vested right to continue their operations. The Regional Commission agreed that
the operators had obtained a vested right to conduct certain activities, and in 1973, it
memorialized that determination via adoption of Resolution of Exemption No. E-7-27-73-144
(the “Resolution”) (Exhibit 2). The issues regarding the history of this site and the Commission
actions taken are more fully discussed in section V of this report, infra.
The activities at the heart of this disagreement involve development located in and adjacent to
wetlands and environmentally sensitive habitat areas that Staff believes is both inconsistent with
a previously issued coastal development permit (“CDP”) and beyond the scope of the Resolution,
and which was undertaken without a CDP. The specific activities that are the subject of these
1

Newport Banning Ranch, LLC, manages planning and entitlement of the “Banning Ranch” surface rights for the
property owners, Cherokee Newport Beach, LLC and Aera Energy, LLC. Hereinafter, all references to Newport
Banning Ranch, LLC, (or “NBR”) are to Newport Banning Ranch, LLC, Cherokee Newport Beach, LLC, and Aera
Energy, LLC, jointly, unless specific reference is made to an individual entity.
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proceedings include drilling and operation of new wells; removal of major vegetation, in part
through the mowing of extensive portions of the site; grading; installation of pads and wells;
construction of structures, roads and pipelines; placement of solid material; discharge or disposal
of dredged material or liquid waste; removing, mining, or extraction of material; and change in
intensity of use of the land (hereinafter referred to collectively as “Subject Activities”)
(Exhibit 3).
There are a number of entities involved in the Properties. The surface of the Properties is owned
by Aera Energy LLC and Cherokee Newport Beach, LLC. According to documents provided to
staff by Newport Banning Ranch, LLC, Aera Energy LLC purchased their 50% share of the
Properties in 1997 and Cherokee Newport Beach, LLC purchased their half in 2005. Newport
Banning Ranch, LLC manages planning and entitlement of the Banning Ranch surface rights for
Cherokee Newport Beach, LLC and Aera Energy LLC and asserts that it holds the right to seek
entitlements for development of the Properties. The ongoing oil operations on the Properties
have been conducted by West Newport Oil Company (“WNOC”), the operator of the oil field, on
behalf of various mineral rights owners since 1983. Horizontal Development LLC is the current
owner of the mineral rights, which it acquired in 1999.
Over the last few years, disagreements arose between Coastal Commission staff (“Staff”) and
NBR regarding the interpretation of the scope and application of the Resolution. 2 The proposed
Settlement Agreement provides a mutually-agreeable resolution of that dispute and clarifies
obligations for activities at the site going forward, without requiring either party to concede its
position 3. By entering into Settlement Agreement and Settlement Cease and Desist Order No.
CCC-15-CD-01 and Settlement Restoration Order No. CCC-15-RO-01, which are attached to
this staff report as Appendix A (hereinafter collectively referred to as the “Settlement
Agreement”), NBR, although not admitting to any wrongdoing or liability under the Coastal Act,
has agreed to remove allegedly unpermitted oil wells; restore many acres affected by the
disputed activities and restore additional acres as mitigation; deed restrict 24.6-acres of the
Properties for open space and restoration; and limit its future activities, including vegetation
removal on the site, insofar as NBR is involved in mowing of the Properties, unless it obtains a
permit for additional activities.
This Settlement Agreement is a result of a collaborative effort of NBR and Commission staff to
reach a consensual resolution focused on the restoration and protection of coastal resources.
Under the proposed Settlement Agreement, NBR will restore, create, and/or enhance native
habitat on 18.45 acres of the Properties (See Figure 2 of Exhibit 9). In addition to the active
restoration that NBR will undertake, pursuant to this Settlement Agreement NBR also agrees not
to engage in the large-scale mowing activities previously undertaken by the oilfield operator that
spanned much of the upland areas of the Properties that have resulted in impacts to native
habitats (Exhibit 4).
2

The entity that has been operating the oil field, West Newport Oil Company, has also been involved in discussions
regarding this issue, and it has taken a similar position to that taken by NBR. Staff attempted to settle with both
parties, but Staff has so far been unable to reach resolution with West Newport Oil Company.
3
The positions of the parties leading up to this Settlement Agreement are briefly summarized in Recital section 2 of
the agreement.
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Commission staff has worked closely with NBR to reach this agreement to resolve the
Commission’s claims against NBR for the alleged Coastal Act violations described herein.
NBR, through this Settlement Agreement, has agreed to resolve its liability for all Coastal Act
violation matters addressed herein, including resolving civil liability under Coastal Act Sections
30820 and 30822. This Settlement Agreement does not resolve the Commission’s claims against
the oil field operator, WNOC, for the alleged Coastal Act violations described herein.
Commission staff has continued working with WNOC in an effort to reach a full resolution, but
if those efforts are not fruitful, Staff will have to evaluate future options to address WNOC,
including the possibility of scheduling hearings for a Cease and Desist Order and a Restoration
Order to address WNOC’s liability under the Coastal Act at an upcoming meeting.
On the last day before production of this staff report, negotiations continued with WNOC, and
some progress was evident; but as of then, Staff and WNOC had not reached agreement. Due to
the late-breaking nature of these negotiations, it was not possible to complete a full review of the
staff report to update points that might be outdated. If WNOC and Staff reach an agreement on a
proposed settlement of WNOC’s liabilities, that agreement will be attached to this staff report as
an addendum.
Staff recommends that the Commission issue the Settlement Agreement to address the alleged
violations described above. Through the execution of this Settlement Agreement, NBR has
agreed to: (1) cease and desist from undertaking any development on the Properties not
authorized pursuant to the Coastal Act; (2) cease and desist from maintaining unpermitted
development on the Properties; (3) remove certain allegedly unpermitted wells and either apply
for after-the-fact authorization or remove other allegedly unpermitted wells, such that all
allegedly unpermitted wells located outside of two areas of the site under WNOC’s control, i.e.
the “Oil Remainder Areas” (See Exhibit 1 of Appendix A), will be removed or addressed in an
after-the- fact CDP application(s); (4) restore certain areas impacted by the Subject Activities,
and surrounding areas, pursuant to an approved restoration plan; (5) mitigate for impacts to
coastal resources; and (6) resolve its liability for civil penalties under Chapter 9 of the Coastal
Act by deed restricting for open space and restoration 24.6 acres of the Properties, including the
18.45-acre restoration area described above and an additional 6.15 acres of wetlands.
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I.

MOTION AND RESOLUTION

Motion 1: Settlement Agreement and Settlement Cease and Desist Order
I move that the Commission issue Settlement Agreement and Settlement Cease and Desist
Order No. CCC-15-CD-01, pursuant to the staff recommendation.
Staff recommends a YES vote on the foregoing motion. Passage of this motion will result in
issuance of the Settlement Agreement and Settlement Cease and Desist Order. The motion
passes only by an affirmative vote of a majority of Commissioners present.
Resolution to Issue Settlement Agreement and Settlement Cease and Desist Order:
The Commission hereby issues Settlement Agreement and Settlement Cease and Desist
Order No. CCC-15-CD-01, as set forth below, and adopts the findings set forth below on
grounds that development has occurred without the requisite coastal development permit,
in violation of the Coastal Act.
Motion 2: Settlement Restoration Order
I move that the Commission issue Settlement Restoration Order No. CCC-15-RO-01,
pursuant to the staff recommendation.
Staff recommends a YES vote on the foregoing motion. Passage of this motion will result in
issuance of the Settlement Restoration Order. The motion passes only by an affirmative vote of
a majority of Commissioners present.
Resolution to Issue Settlement Restoration Order:
The Commission hereby issues Settlement Restoration Order No. CCC-15-RO-01, as set
forth below, and adopts the findings set forth below on the grounds that 1) development
has occurred without a coastal development permit, 2) the development is inconsistent
with the Coastal Act, and 3) the development is causing continuing resource damage.

II.

JURISDICTION

The Commission has jurisdiction over permit and enforcement matters on the Properties; the
Properties are within the Coastal Zone in an area without a certified Local Coastal Program, in
unincorporated Orange County, within the City of Newport Beach’s sphere of influence. The
Commission has approved the City of Newport Beach Land Use Plan (“LUP”); however, the
City does not have a certified Local Coastal Program. Thus, although Chapter 3 of the Coastal
Act is the standard of review, the City LUP policies may be used for guidance in regards to
development and enforcement matters.
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III.

COMMISSION’S AUTHORITY

The Commission can issue a Cease and Desist Order under Section 30810 of the Coastal Act in
cases where it finds that the activity that is the subject of the order has occurred either without a
required CDP or in violation of a previously granted CDP. The Commission can issue a
Restoration Order under Section 30811 of the Coastal Act, if it finds that development 1) has
occurred without a CDP, 2) is inconsistent with Chapter 3 of the Coastal Act, and 3) is causing
continuing resource damage. These criteria are all met in this case, as summarized briefly, below.
As described in more detail in Section V.E of this staff report, the Subject Activities that have
occurred on the Properties meet the definition of “development” set forth in Coastal Act Section
30106. Coastal Act Section 30600 states that, in addition to obtaining any other permit required
by law, any person wishing to perform or undertake any development in the Coastal Zone must
obtain a CDP. No such permit was issued by the Commission nor has a permit application been
submitted for the Subject Activities. NBR contends that the 1973 Resolution of Exemption
established that the Subject Activities were exempt from the permit requirement. The
Commission agrees that the Resolution could have been more clearly drafted, and as a result,
there potentially may be some ambiguity as to the precise contours of its scope. However, the
Commission finds that at least some of the Subject Activities (such as the wells drilled as part of
an entirely different approach from the one for which the vested right was requested by the
Claimant in its application and affirmed by the Regional Commission; the construction of the
steam generation plant on the site; and certainly the extensive mowing, which appears to have
been divorced from any proximate connection to any wells; and potentially other wells and
associated structures as well) were clearly outside the scope of the exemption. As such, the
Commission has jurisdiction, and notwithstanding the acknowledgement by all Parties that a
disagreement exists with regard to the interpretation of the Resolution, NBR agrees not to contest
the legal and factual bases, the terms, or the issuance of the attached Settlement Agreement.
As discussed below, not only do the Subject Activities meet the definition of development, and
therefore require but lack a CDP, but the Subject Activities and the ongoing persistence of the
effects of the Subject Activities are also inconsistent with the Chapter 3 policies of the Coastal
Act, including Sections 30230 (protection of marine resources), 30231 (biological productivity,
water quality), 30233 (limit fill of wetlands), 30240 (avoid Environmentally Sensitive Habitat
Areas), Section 30244 (protection of archaeological resources), Section 30251 (scenic and visual
qualities), Section 30253 (minimization of adverse impacts), and policies within the City’s LUP,
as fully discussed below. 4
The Subject Activities have adversely impacted coastal resources. Such impacts meet the
definition of damage provided in Section 13190(b) of Title 14 of the California Code of
Regulations (“CCR”), which defines “damage” as, “any degradation or other reduction in
quality, abundance, or other quantitative or qualitative characteristic of the resource as compared
to the condition the resource was in before it was disturbed by the unpermitted development.”
Materials have been placed in wetlands and sensitive habitats as a result of the Subject Activities
4

A description of the Chapter 3 policies of the Coastal Act and the City LUP policies that apply to the Properties is
provided in Section V of this staff report.
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and remain in place; thus, the effects of the Subject Activities persist and are thereby causing
continuing resource damage, as defined by Section 13190 of the Commission’s regulations. If
the Subject Activities, including their effects, including but not limited to materials placed in
habitat areas and areas cleared of native vegetation, are allowed to remain unmitigated, their
effects will lead to further adverse impacts (including the temporal continuation of the existing
impacts) to sensitive habitat. Thus, the continued presence of the Subject Activities, and the
results thereof, on the Properties is causing continuing resource damage, as defined in 14 CCR
Section 13190.

IV.

HEARING PROCEDURES

The procedures for a hearing on a Cease and Desist Order and Restoration Order are outlined in
14 CCR Section 13185 and 14 CCR Section 13195, respectively.
For a Cease and Desist Order and Restoration Order hearing, the Chair shall announce the matter
and request that all parties or their representatives present at the hearing identify themselves for
the record, indicate what matters are already part of the record, and announce the rules of the
proceeding, including time limits for presentations. The Chair shall also announce the right of
any speaker to propose to the Commission, before the close of the hearing, any question(s) for
any Commissioner, at his or her discretion, to ask of any other party. Staff shall then present the
report and recommendation to the Commission, after which the alleged violator(s) or their
representative(s) may present their position(s) with particular attention to those areas where an
actual controversy exists. The Chair may then recognize other interested persons after which
time staff typically responds to the testimony and to any new evidence introduced.
The Commission will receive, consider, and evaluate evidence in accordance with the same
standards it uses in its other quasi-judicial proceedings, as specified in 14 CCR Section 13186,
incorporating by reference Section 13065. The Chair will close the public hearing after the
presentations are completed. The Commissioners may ask questions to any speaker at any time
during the hearing or deliberations, including, if any Commissioner chooses, any questions
proposed by any speaker in the manner noted above. Finally, the Commission shall determine,
by a majority vote of those present and voting, whether to issue the Settlement Agreement and
Settlement Cease and Desist Order and Settlement Restoration Orders. Passage of the motions
below will result in issuance of the Settlement Agreement and Settlement Cease and Desist
Order and Settlement Restoration Order.
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V.

FINDINGS FOR SETTLEMENT AGREEMENT5

A. BACKGROUND OF THE PROPERTIES
Description of Properties
The Subject Activities, described in more detail below, occurred and the results of such activities
persist on the Properties, which are collectively known as Banning Ranch. Banning Ranch
consists of 505 acres located north/northeast of the Semeniuk Slough and West Coast Highway
and east of the Santa Ana River. The Properties are partly developed with an operating oil field.
Banning Ranch is located in an area without a certified Local Coastal Program in unincorporated
Orange County, and therefore the Commission has sole Coastal Act permitting and enforcement
jurisdiction in this area. The property is located within the City of Newport Beach’s “sphere of
influence”; thus, although Chapter 3 of the Coastal Act is the standard of review, the City Land
Use Plan (“LUP”) policies may be used for guidance in regards to development and enforcement
matters. Section 2.2.4 of the Commission-certified LUP describes the habitats and topography of
Banning Ranch as follows: “The property contains a number of sensitive habitat types, including
southern coastal bluff scrub, alkali meadow, southern coastal saltmarsh, southern black willow
forest, coastal brackish marsh, and vernal pools. The property also contains steep coastal bluffs
along the southern and western edges of the mesa. The bluff faces have been eroded in some
areas to form a number of gullies and ravines.”
The Resolution
Although the proposed settlement addresses the site issues and resolves responsibilities for
actions on the site, some background regarding the history is useful. The Subject Activities
undertaken on the Properties include drilling and operation of new oil production and injection
wells subsequent to the issuance of a Resolution of Exemption, issued in response to an
Application for Exemption Under Vested Rights in 1973, and without any separate authorization
from the Commission. Both the Coastal Act and the act’s predecessor, Proposition 20 (“Coastal
Initiative”), provide that a person who has acquired a vested right to undertake development
within a permit area is exempted from the need to obtain a CDP for that development. (Pub. Res.
Code § 30608, under the Coastal Act; former Pub. Res. Code § 27404, under the Coastal
Initiative). If a party wishes to rely on an alleged vested right as a basis for an exemption from
the permit requirements of the Coastal Act, that party must file a claim and substantiate it in a
proceeding before the Commission. (Id., Halaco Engineering Co. v. South Central Coast
Regional Commission (1986), 42 Cal.3d 52, 63; LT-WR, L.L.C. v. California Coastal Comm’n
(2007) 152 Cal.App.4th 770, 785.)
In 1973 General Crude Oil and G.E. Kadane & Sons (“Claimants”) applied to the South Coast
Regional Coastal Zone Conservation Commission (“Regional Commission”) for an exemption
from permitting requirements, which was seeking an acknowledgment that Claimants had
obtained a vested right to certain activities, on the basis that they were 1) ongoing as of
enactment of the Coastal Initiative (Nov. 8, 1972) and the effective date of the permitting
5

These findings also hereby incorporate by reference the preface of this staff report (“STAFF REPORT:
Recommendations and Findings for Consent Cease and Desist and Consent Restoration Orders”) in which these
findings appear, which section is entitled “Summary of Staff Recommendation.”
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requirement of the Coastal Initiative (Feb. 1, 1973), 2) activities for which the claimant had
performed substantial work and incurred substantial liabilities, and 3) were diligently
commenced in good faith reliance on authorizations pre-existing November 8, 1972. The
Regional Commission reviewed the application, and issued the Resolution, which stated that the
specific development described by the Resolution did not require a CDP provided that no
substantial changes be made to that development.
The first eleven sections of the Resolution describe the development for which the claim of
vested rights was sought by the Claimant and the information provided by the Claimant to
support the claim. Section 12 of the Resolution is the portion of the Resolution that specifically
identifies the development activities for which the Regional Commission determined that vested
rights exist; Section 12 begins as follows: “Claim of exemption No. E-7-27-73-144 is hereby
granted as to the following development:” The “following development” is listed in the
Resolution as follows:
Continued production and operations on the 480 acre “Banning Lease” per the attached
items:
a. Continued operation and maintenance of existing oil producing and injection wells
and associated surface facilities. The “existing” wells to be defined as the 312 wells
either drilled or in progress as of Nov. 8, 1972
b. Performing workover or remedial operations on existing wells necessary to maintain
or improve their performance.
c. Drilling, redrilling and repairs to existing injection wells.
d. Drilling, redrilling and repairs to existing oil production wells.
e. Based upon the existing plan, the drilling of 28 additional oil producing wells and
construction of associated surface facilities.
f. Drilling, redrilling and repairs to the 28 new wells and associated facilities.
g. Abandonment of wells in accordance with requirements and approval of the State
Division of Oil and Gas and removal of surface equipment and pipelines per state and
local agency requirements.
h. Future exploratory drilling within the lease area is not exempted.
Section 12 of the Resolution specifies that the Regional Commission’s determination of a vested
right is limited to: (1) operation and maintenance of 312 existing wells and associated surface
facilities; (2) drilling of 28 new oil producing wells specified in the application, and construction
of associated surface facilities; (3) “drilling, redrilling, and repairs to” all of the above wells and
the facilities associated with the new wells; and (4) abandonment of wells and removal of surface
equipment and pipelines. The Resolution defines the “existing” wells that are exempted by the
Resolution as “the 312 wells either drilled or in progress as of Nov. 8, 1972.” The 28 additional
wells were identified in the Claimant’s “master plan”, which is the term the Claimant used in the
application. The locations of the 28 additional wells are identified on maps submitted with the
application for the Resolution.
The Resolution thus identifies the wells that were in place or under construction at the time of
the Resolution, i.e. the 312 existing wells, and the 28 additional wells that were planned to be
completed contemporaneously with the Resolution, and recognizes a vested right for drilling,
10
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redrilling and repairs to the existing wells and the 28 planned wells, together totaling 340 wells
(i.e. the “Exempt Wells”).
Commission staff’s position has been that the Resolution is limited to activities associated with
the specific 340 Exempt Wells (and associated facilities) identified in the Resolution. NBR’s
position has been that the Resolution authorizes the drilling of any number of additional wells
beyond the 340 Exempt Wells, provided that no more than 340 wells are in operation at any
time. They point out that the recovery process used at the time required the drilling of additional
wells. However, even if NBR is correct that the Resolution exempted the drilling of new wells
as long as there were never more than 340 in existence at one time (and regardless of whether the
340 that existed at any time included the original 340), the original application indicated that the
Claimants were requesting an exemption based on the recovery process in use at that time (and
the Regional Commission’s action and deliberations reflected that), and that process has been
wound down. Staff has confirmed that at least 153 6 wells in addition to the Exempt Wells were
drilled by oilfield operators subsequent to the Resolution, without separate authorization from
the Coastal Commission. Because Respondents dispute that the drilling of those wells exceeds
the authorization in the Resolution, those additional wells are referred to herein simply as the
“Additional Wells.”
B. PERMIT AND ENFORCEMENT HISTORY FOR THE PROPERTIES AND SURROUNDING AREA
Select permit and enforcement matters pertaining to the Subject Activities and/or Properties are
described below.
Coastal Development Permit No. E-85-001
In 1985, WNOC applied for and obtained CDP No. E-85-001(Exhibit 5) to authorize 3 new
exploratory wells on the Properties. Special Condition No. 2 of CDP No. E-85-001 states:
Limitation to Exploratory Drilling. This permit allows the drilling of up to 3 exploratory wells, no
other drilling or commercial or oil production activities are authorized by this permit. Upon
discovery of oil, the applicant shall submit to the Executive Director the results of testing
including drill logs and production estimates within 60 days after removal of the well drilling
equipment. A separate coastal development permit from the Coastal Commission shall be
required for oil production beyond these three wells.

The body of the staff report further describes the requirement to obtain a CDP for additional
wells. The Commission noted that further drilling could have potential subsurface and surface
impacts on coastal resources and found in relation to additional drilling that:
The three areas identified for drilling by the applicant are surrounded by existing oil production
equipment and minimal grading (max. 1 foot) is proposed. The applicant proposes that up to 10
development wells be approved on each site yielding a total of 30 wells to the deeper horizon.
Concerns for subsidence, erosion hazards, and uncertain potential siting of wells on bluffs
require that the proposed project be limited to exploration at three well locations. Another
6

Information provided to staff catalogues the wells drilled on the properties through 2010. Any wells drilled since
2010 would also be considered Additional Wells.
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coastal permit shall be required for production and the addition of any more wells (beyond the
three approved subject to conditions by this permit).

After issuance of CDP No. E-85-001, WNOC wrote to staff to acknowledge and agree to Special
Condition No. 2 of the CDP. In its April 4, 1986 letter, WNOC agreed that “The applicants
shall, upon discovery of oil, submit to the Executive Director the results of testing including drill
logs and production estimates which shall be kept confidential by the Commission, with 60 days
after removal of drilling equipment. The applicants recognize that a separate coastal
development permit shall be required for oil production beyond these three wells.”
CDP No. 5-86-588
Also in 1986, the Coastal Commission approved CDP No. 5-86-588, which authorized WNOC to
remove dredge material that had been placed in a wetland on site by the Orange County
Environmental Management Agency pursuant to an agreement with WNOC. In approving
removal of the wetland fill, the Commission found that the site, part of the property at issue in
these matters, “is part of approximately 200 acres of coastal salt marsh wetlands identified on the
USFWS National Wetland Inventory Maps.” The Commission cited the provisions included
above in finding that fill of wetlands must be limited to the types of development types
enumerated in Section 30233. The Commission further noted that “Development in coastal
wetlands is subject to special scrutiny under the Coastal Act. Wetlands are highly diverse and
biologically productive coastal resources. Their variety of vegetation and substrates produce far
greater possibilities for marine and terrestrial wildlife feeding, nesting, and spawning than is
found in less diverse areas.”
Consent Cease and Desist and Restoration Orders No. CCC-11-CD-03 and CCC-11-RO-02
In 2011, the Commission issued Consent Cease and Desist Order No. CCC-11-CD-03 and
Consent Restoration Order No. CCC-11-RO-02, addressing unpermitted removal of major
vegetation (including vegetation comprising native plant communities and habitat for the
federally threatened coastal California gnatcatcher – a bird species) and the results thereof; the
unpermitted placement of solid material, including placement of numerous significant stacks of
pipe conduits, vehicles, mechanized equipment, and construction materials; and grading, in
violation of the Coastal Act.
The unpermitted development that was the subject of the above-noted consent orders
commenced in 2004 and continued regularly into 2006. It was performed by a contractor
undertaking a utility undergrounding in nearby locations off the Properties, utilizing and
impacting portions of these Properties.
Pursuant to the terms of the Consent Orders, NBR, the contractor, and the utility agreed to,
among other things: 1) remove all unpermitted materials associated with the utility project; 2)
restore impacted areas on the Properties by planting coastal sage scrub vegetation native to
Orange County that will provide foraging and breeding habitat for the coastal California
gnatcatcher; 3) conduct a mitigation project involving revegetation of no less than 2.5 acres with
native coastal sage scrub plant species that will provide foraging and breeding habitat for the
coastal California gnatcatcher; 4) cease and desist from conducting any further unpermitted
12
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development on the Properties, and 5) resolve their civil liabilities under the Coastal Act for that
violation. 7
Application for CDP No. 5-13-032
NBR has submitted an application for a coastal development permit to authorize construction of
a mixed use residential project on portions of the Properties. The project work would include
grading; clearance of major vegetation; bluff stabilization; fill of wetlands; subdivision of the
land; and construction of 1,375 residential units, 75,000 square feet of commercial space, a 75unit resort inn, and 52 acres of parks. This enforcement action is intended in part to resolve
NBR’s liability for alleged unpermitted development on the Properties to provide clarity for
future permitting actions, in part by providing for active restoration of certain impacted areas and
passive restoration of the remainder of the impacted areas through the cessation of activities that
disturbed these areas, thus allowing for an accurate analysis of the resources on site, and in part
by clarifying that the potential liability for alleged violations has been addressed.
NBR has agreed, by signing this Settlement Agreement, that it shall not use the restoration or
mitigation projects described in the Settlement Agreement for the purpose of generating
mitigation or restoration credits to satisfy any State or Coastal Commission requirement for
restoration or mitigation.
C. DESCRIPTION OF THE SUBJECT ACTIVITIES
In reviewing documents submitted in conjunction with Coastal Development Permit application
No. 5-13-032 and the associated CEQA process, Commission enforcement staff confirmed that
the development described below has occurred on the Properties without any CDP.
Disputed Wells and Associated Structures
The Subject Activities include drilling and operation of new wells subsequent to the issuance of
Resolution without authorization from the Commission. Although the Resolution identifies 340
specific wells to which it applies, additional wells (“Additional Wells”) were drilled subsequent
to the Resolution without further authorization from the Commission. As noted above,
Respondents assert that the drilling of those wells was covered by the original Resolution. They
contend that the Resolution authorizes the drilling of additional wells, provided that the total
number of wells in operation at any one time does not exceed 340.
Drilling and operation of new wells, in many cases, includes, but may not be limited to such
development activities as removal of vegetation, grading, installation of pads and wells,
construction of roads and pipelines, placement of solid material, discharge or disposal of dredged
material, removing, mining, or extraction of material, and change in intensity of use of the land.
Each of these activities constitutes development under the Coastal Act and, therefore, requires
Coastal Act authorization, generally a coastal development permit. Any development activity
conducted in the Coastal Zone without a valid coastal development permit or other Coastal Act
authorization and that is not otherwise exempt constitutes a violation of the Coastal Act. Where
7

NBR and the other parties are currently in compliance with the requirements of these prior Consent Orders.
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these activities occurred in conjunction with the approximately 153 Additional Wells, the legal
status of these activities would be derivative of the status of the wells themselves.
Currently, at least 49 Additional Wells remain active or idled on the Properties, in addition to
approximately 40 of the wells that were initially included in the 340 Exempt Wells. Pursuant to
this Settlement Agreement, 17 of the Additional Wells will be removed and NBR will remove or
apply to retain the 24 remaining Additional Wells that are located outside the Oil Remainder
Areas (See Exhibit 6). The surface rights of the property are owned jointly by Aera Energy LLC
and Cherokee Newport, LLC. According to documents provided to staff by the property owners,
Aera Energy purchased their 50% share of the property in 1997 and Cherokee Newport
purchased their half in 2005. Liability for Coastal Act violations attaches to the entity that
undertook the unpermitted development as well as the owner of the property, and as noted above,
enforcement action against the current operator of the oilfield on the Properties, WNOC, is under
evaluation. Liability additionally attaches to whosoever owns the property upon which a Coastal
Act violation persists. In addition, pursuant to Coastal Act Section 30811, for example, even if
the allegedly unpermitted development was undertaken by another party, the Commission may
order NBR to restore the property because development occurred without a coastal development.
Additional Oilfield Activities
In addition to the drilling of the Additional Wells, a number of other activities have occurred on
the site subsequent to issuance of the Resolution that appear to exceed the scope of the
Resolution. In addition to authorizing the operation and maintenance of the wells existing at the
time of the Resolution; and the “drilling, redrilling, and repairs to” all of the authorized wells, the
Resolution covers (1) operation and maintenance of surface facilities associated with the existing
wells and construction of and repairs to facilities associated with the new Exempt Wells.
However, the Resolution does not state that the expansion of existing facilities or the creation of
new facilities in addition to those associated with the Exempt Wells is exempt.
In its application for CDP No. 5-13-032, NBR details changes in the oil recovery strategy that
have occurred on the site over time subsequent to issuance of the Resolution, which have
resulted in installation or expansion of existing structures on the site, grading, placement of
materials and/or removal of major vegetation. As noted above, NBR believes that the wells
exempted by the Resolution are not limited to the 340 Exempt Wells, and thus, by extension the
exemption for new facilities is not limited to facilities associated with the 340 Exempt Wells, but
would in fact cover these additional oilfield activities, which are described in the application for
CDP No. 5-13-032 and include the following:
1. “Existing steaming and production facilities were expanded and road and pipeline
infrastructure installed to accommodate this secondary recovery process.”
2. “Facilities and processes were modified to comply with existing, and in anticipation of,
changes in regulatory oversight and a new steam generation plant was constructed
adjacent to the tank farm facility.”
3. “Facilities utilized in the air and steam injection processes were idled, then
deconstructed and their sites utilized in the abandonment operations.”
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4. “A pilot soil bioremediation program was implemented and an impacted soil holding
cell constructed.”
Removal of Major Vegetation/Mowing
Extensive removal of major vegetation has occurred on the Properties, purportedly to address fire
safety and pipeline access concerns, without the necessary coastal development permits. Under
the Coastal Act, removal of major vegetation constitutes ‘development’ and requires
authorization, unless otherwise exempt. Vegetation can qualify as ‘major vegetation’ based on,
among other things, its volume, its importance to coastal habitats, the presence of sensitive
species, or, in the case of rare or endangered vegetation, its limited distribution.
In November 2011, during the process of commenting on the DEIR for the Newport Banning
Ranch project, staff reviewed site biological information associated with the CEQA process.
Staff also subsequently received and reviewed additional biological information submitted in
conjunction Coastal Development Permit application No. 5-13-032. It was evident from this
newly submitted information that the site supported a diversity of habitats and sensitive species.
The CEQA and CDP application materials demonstrated that the special status species and
habitats that are known to be supported by the site include, but may not be limited to coastal sage
scrub and bluff scrub; wetlands; riparian habitat; grasslands, including native grasslands;
Southern Tarplant; San Diego Fairy Shrimp; and bird species such as Coastal California
Gnatcatcher, Least Bell’s Vireo, Belding’s Savannah Sparrow, Cooper’s Hawk, Sharp Shinned
Hawk, Northern Harrier, White-tailed Kite, Osprey, Merlin, and Loggerhead Shrike.
The planning documents and biological surveys of the site describe the vegetation on site and
identify areas of native plant communities and protected habitats, including habitats for sensitive
species, within and adjacent to the mowed areas. The mowing at issue thus involves removal of
major vegetation, an activity that constitutes ‘development’ under the Coastal Act. Such
clearance has resulted in alterations to the extent, health, and/or type of vegetation and habitat
located on the site. In addition to requiring authorization from the Commission, this activity is
problematic from a resource protection perspective, particularly in areas that contain sensitive
habitats or are adjacent to such habitats.
NBR has contended that the mowing constituted necessary “maintenance” of the authorized oil
facilities. The Commission recognizes the need to abate potential fire hazards on the site.
However, it is apparent from aerial photographs that “fuel modification” undertaken on site far
exceeds any standard fuel modification zone, including the requirements of the Orange County
Fire Authority and Division of Oil and Gas (“DOGGR”). Where this excessive fuel modification
has resulted in the unnecessary removal of major vegetation, because it occurred without
authorization, it constitutes unpermitted development. Fuel modification has also occurred
around Additional Wells, and to the extent those wells were themselves installed in without the
necessary authorization under the Coastal Act, the associated vegetation clearance would be
unpermitted development as well.
Although the precise scope of the exemption recognized by the Resolution may be ambiguous in
some respects, the Commission finds that at least some of the activities described in the
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“Additional Wells and Associated Structures,” “Additional Oilfield Activities,” and “Removal of
Major Vegetation/Mowing” sections above are not covered by the Resolution, and they have not
been authorized by any coastal development permit. Thus these activities constitute violations of
the Coastal Act. NBR has agreed to fully resolve its liability for the Subject Activities, despite
disagreeing with staff’s position that Subject Activities constitute violations of the Coastal Act,
by undertaking the actions outlined in the attached Settlement Agreement. 8
D. SETTLEMENT DISCUSSIONS
In May 2012, Commission staff received reports that vegetation removal in the form of mowing
was occurring on the site. Through comparative analysis of historic aerial photographs, and
subsequent investigation, Staff confirmed the extent of the mowing that had occurred in past
years and confirmed, based upon a review of the biological information available to Staff, that
the mowing had resulted in the removal of major vegetation. On May 18, Staff contacted
WNOC by telephone and confirmed that mowing was underway on site. Staff expressed their
concerns with the mowing and followed up this telephone conversation with a letter, also dated
May 18 that stated Staff had confirmed removal of major vegetation had occurred on the
Properties, that such removal of vegetation constituted development under the Coastal Act, and
that any person wishing to perform or undertake development in the Coastal Zone must obtain a
coastal development permit.
The May 18 letter explained that the protections provided by the Coastal Act for “major
vegetation,” as that term is used in the Coastal Act, extend to many different vegetative
communities. The letter further described some general categories of vegetation that had been
impacted on the site by the subject mowing as follows: “
Vegetation can qualify as ‘major vegetation’ based on its importance to coastal habitats,
the presence of sensitive species, or, in the case of rare or endangered vegetation, its
limited distribution. Commission staff has reviewed the Draft Environmental Impact
Report for the proposed residential and commercial development at Newport Banning
Ranch, which describes the vegetation on site that is impacted by the subject mowing.
The DEIR identifies a number of sensitive habitats, including habitats for sensitive
species, within and adjacent to the mowed areas. The mowing at issue thus involves
removal of vegetation that constitutes development under the Coastal Act and, therefore,
requires a coastal development permit. Any development activity conducted in the
Coastal Zone without a valid coastal development permit, and with limited exceptions not
applicable here, constitutes a violation of the Coastal Act.
The May 18 letter confirmed that WNOC had agreed verbally to stop mowing the site and
requested that WNOC contact Staff to discuss resolution of the violation.
8

Both NBR and WNOC also contend that, even if there were violation(s) of the Coastal Act, which they dispute,
any such violation was not knowing or intentional, whether for purposes of PRC sections 30820(b) or 30822 or
otherwise. Whether any party acted knowingly or intentionally is not at issue in the present matter, as neither
knowledge nor intent is a necessary criterion for issuance of the proposed orders (see Section V.E.1,
below). Accordingly, Commission staff has made no showing regarding knowing or intentional misconduct, and the
Commission takes no position on the issue. Nothing in the Commission’s current action or the record for this action
should be treated as being probative of whether NBR or WNOC acted knowingly or intentionally.
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Over the next few months, Staff, WNOC, and NBR corresponded regarding any proposed future
mowing on the site, met in person and discussed the issue by telephone. On August 30, WNOC
wrote to Staff explaining its interpretation of the Resolution and how that interpretation would
treat the mowing activities as having been authorized by the Resolution, as well as arguing that
the practice was “necessary for many reasons, including the protection of both the oil operations
and adjacent properties.” Staff responded by writing to WNOC on September 5, 2012,
explaining that the extent of the mowing went beyond what Staff considered to be necessary or
justified as part of a reasonable nuisance abatement or maintenance program. Staff also
explained that the Resolution made no mention of vegetation removal or “fuel abatement.” In an
attempt to reach a resolution, Staff proposed a fuel modification approach that was far more
limited in extent than the mowing WNOC had undertaken previously. Staff said that this limited
approach would be sufficient to address fire safety concerns and avoid impacts to coastal
resources to the maximum extent possible. Staff confirmed that the following fuel modification
measures would be appropriate until such time as a comprehensive fuel modification program
could be developed with the Orange County Fire Authority:
“In order both to provide for fire safety and to maximize protection of the sensitive
ecological resources on site, we support immediate measures to reduce vegetation within
previously modified areas that are: 1) within 25’ of any active oil well; 2) within the
minimum distance necessary to provide physical access to any active, above ground
pipeline; or 3) within 100’ of any home (pursuant to the OCFA Vegetation Management
Guidelines.”
WNOC confirmed by letter dated September 27, 2012 (Exhibit 11), that, although it took a
different position with regard to the legality of the mowing, it was agreeing to temporarily limit
the extent of fuel modification on the site. NBR and WNOC have represented to staff that this
approach has been implemented since 2012. Staff has received no indication that this limited
approach is inconsistent with OCFA’s fuel modification regulations.
On February 1st, 2013, Staff received an application for a proposed project on the Properties that
includes grading; clearance of major vegetation; bluff stabilization; fill of wetlands; subdivision
of the land; and construction of 1,375 residential units, 75,000 square feet of commercial space, a
75-unit resort inn, and 52 acres of parks. After reviewing application submittals, Staff raised the
issue of the number of wells in a letter to NBR March 1, 2013, noting that Staff had reviewed the
Resolution and interpreted it to cover just the 340 Exempt Wells, defined above. Staff thus came
to the realization that the disagreement with the Parties regarding the interpretation of the
Resolution was not limited to the extent of vegetation removal covered by the Resolution, but
also the number of wells exempted by the Resolution, as further discussed in Section V.A.
In a follow-up letter dated August 7, 2013, staff explained that drilling of wells in addition to
those exempted by the Resolution constituted unpermitted development.
Staff met with WNOC on November 7, 2013 and conveyed to WNOC staff’s position that wells
had been drilled on the property in addition to those wells exempted by the Resolution. Staff
also conveyed to WNOC an interest in working with them to reach a consensual resolution of
this matter.
17

CCC-15-CD-01 & CCC-15-RO-01 (NBR)

Staff followed up that meeting and its previous correspondence and communications with
WNOC and NBR with a letter dated January 31, 2014 (Exhibit 7), which described in detail
Staff’s position related to the Subject Activities. The letter informed the parties that the Subject
Activities constitute “development” as defined in Section 30106 of the Coastal Act, and therefore
require a coastal development permit. The letter states further that because no permit has been
obtained, the actions constitute unpermitted development, and that for that reason, the Properties
have been developed in violation of the Coastal Act. Staff expressed its preference to work with
the parties to resolve this matter consensually. Specifically, Staff wrote:
We would like to work with both NBRLLC and WNO to resolve these issues
comprehensively and collaboratively. If the parties are interested in amicably resolving
these issues, which is staff’s strong preference, we are certainly willing to discuss options
that could involve negotiating a settlement agreement in the form of consent cease and
desist and restoration orders for Commission approval. Through the consent order
process, all of the Commission’s claims against the settling parties arising out of the
Coastal Act violations at issue, and provided for in the Coastal Act, would be resolved.
To that end, subsequent to that January 31st letter, Staff met with WNOC and NBR on March 7,
2014, to discuss an amicable resolution of this matter and the consent order process. An
exchange of communications 9 followed over the subsequent few months in which WNOC
continued to focus on their view of the Resolution, but did offer to apply for coastal development
permits for future activities. In a letter dated August 8, 2014, the Commission’s Executive Director
indicated that Staff was “targeting the October Commission meeting in the City of Newport Beach
for scheduling the hearing on the enforcement matter.”
On August 12, during the period that NBR was engaged in discussions with the Commission
staff, WNOC filed suit against the Commission, seeking declaratory relief to affirm its
interpretation of the Resolution and confirm that “[a]ll wells and other development within the
Oil Field occurring since 1973 for which a [CDP] has not been sought have been developed in a
manner consistent with the vested rights . . . and the Resolution.” This litigation is active and
pending.
In order to move the discussions Staff had had with the Parties toward a final resolution of the
alleged violation, on August 19, 2014, the Executive Director notified NBR and WNOC of his
intent to commence proceedings for issuance of Cease and Desist and Restoration Orders to
address the Subject Activities. The Notice of Intent letter (“NOI”) (Exhibit 8) further set forth a
suggested framework to legally resolve the violation via “consent orders”.
In the NOI, Staff reiterated a strong desire to resolve this matter through a negotiated agreement
with both NBR and WNOC. The clear purpose of sending the NOI to the parties was to engage
both parties in a mutually acceptable resolution of this matter. As explained in the NOI:
Please note that this letter is not intended to supplant the opportunity to resolve this matter
consensually, but it is a legally mandated step in the ongoing process that is intended to facilitate
9

For examples of the discussions of these issues, see letters from NBR and WNOC attached as Exhibits 12 and 13.
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the resolution of the issue. The steps of which we are giving you notice herein are designed to
resolve the aforementioned alleged Coastal Act violations through formal enforcement actions,
and we can utilize these mechanisms whether we come to agreement on a consent process or not;
however, as noted above, we would like the focus of our discussions to be resolving this matter
consensually.

The NOI concluded by repeating Staff’s preferred resolution of this matter:
Resolution
We would like to work with you to resolve these issues. As noted above, we encourage you to
continue to work with us to resolve this matter via consent orders. Consent cease and desist and
restoration orders would provide you with an opportunity to have more input into the process and
timing of restoration of the properties and mitigation of the damages caused by the unpermitted
development and could potentially allow you to negotiate a penalty amount with the Commission
staff in order to resolve the complete violation without any further formal legal action. Consent
orders would provide for a permanent resolution of this matter so that all parties can move
forward.

In accordance with 14 CCR Sections 13181 and 13191, the letter was accompanied by a
Statement of Defense (“SOD”) form, and established a deadline for its completion and return.
Thus, the parties were provided the opportunity to respond to the allegations contained within the
Notice of Intent letter, to raise any affirmative defenses that they believed may exonerate them of
legal liability for the alleged violations, or to raise other facts that might mitigate their
responsibility.
Finally, through the NOI, Staff pointed out to both NBR and WNOC that should they settle the
matter, the parties would not need to expend time and resources filing an objection to the
assertions made in the NOI in the form of a Statement of Defense.
NBR requested and was granted extensions to the deadlines for submitting a completed
Statement of Defense form, and Staff continued discussions with NBR for the purpose of
reaching a comprehensive resolution of this matter.
In subsequent meetings and telephone conversations, NBR expressed their interest in agreeing to
consent orders that would comprehensively resolve this matter and working towards settlement
rather than submitting a SOD. Although they ultimately submitted a SOD during the period of
discussions with the Commission staff, after reaching a proposed settlement with the
Commission, NBR agreed to withdraw that SOD for purpose of this administrative process.
Thus, it does not currently constitute part of the record for these consent proceedings. Staff and
NBR have worked collaboratively towards an amicable resolution of the Subject Activities.
NBR signed this Settlement Agreement on February 20, 2015. In order to amicably resolve the
violations through this Settlement Agreement, NBR agrees not to contest the legal and factual
bases for, the terms of, or the issuance of this Settlement Agreement, or to contest issuance of
these Consent Orders. Specifically, NBR agrees not to contest the issuance or enforceability of
these Consent Orders at a public hearing or any other proceeding, and, along with Staff, supports
issuance of these Consent Orders to resolve the matters addressed therein.
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E. BASIS FOR ISSUANCE OF ORDERS
The following sections provide the bases for the proposed enforcement actions. The Properties
are in an area without a certified Local Coastal Program in unincorporated Orange County, and
therefore the Commission has sole Coastal Act permitting and enforcement jurisdiction in this
area. However, the property is located within the City of Newport Beach’s “sphere of influence,”
and the City of Newport Beach does have a certified LUP; thus, although Chapter 3 of the
Coastal Act is the standard of review, the City’s LUP policies provide guidance in regards to
development and enforcement matters, and thus, that document is also considered for the
purposes of guidance, and relevant portions of the LUP are discussed herein as appropriate.
1) STATUTORY PROVISIONS
(a) Consent Cease and Desist Orders
The statutory authority for issuance of Cease and Desist Orders is provided in Section 30810 of
the Coastal Act, which states, in relevant part:
(a) If the commission, after public hearing, determines that any person or governmental
agency has undertaken, or is threatening to undertake, any activity that (1) requires a
permit from the commission without securing the permit or (2) is inconsistent with any
permit previously issued by the commission, the commission may issue an order directing
that person or governmental agency to cease and desist.
(b) The cease and desist order may be subject to such terms and conditions as the
Commission may determine are necessary to ensure compliance with this division,
including immediate removal of any development or material…
(b) Restoration Orders
The statutory authority for issuance of Restoration Orders is provided in Section 30811 of the
Coastal Act, which states, in relevant part:
In addition to any other authority to order restoration, the commission… may, after a
public hearing, order restoration of a site if it finds that [a] the development has occurred
without a coastal development permit from the commission, local government, or port
governing body, [b] the development is inconsistent with this division, and [c] the
development is causing continuing resource damage.
2) FACTUAL SUPPORT FOR STATUTORY ELEMENTS
The following pages set forth the bases for the issuance of the proposed Settlement Agreement
and Settlement Cease and Desist and Settlement Restoration Orders by providing substantial
evidence that the Subject Activities meet all of the required grounds listed in Coastal Act
Sections 30810 and 30811, and as quoted above, for the Commission to issue Settlement Cease
and Desist Order and Settlement Restoration Orders.
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(a) Development has occurred without a Coastal Development Permit that was Required
Development, as described in Section V.C, above, has occurred on the Properties without a CDP
(i.e. the Subject Activities). Section 30600(a) of the Coastal Act states that, in addition to
obtaining any other permit required by law, any person wishing to perform or undertake any
development in the Coastal Zone must obtain a coastal development permit. Development is
broadly defined by the Coastal Act Section 30106, as follows:
“Development” means, on land, in or under water, the placement or erection of any solid
material or structure; discharge or disposal of any dredged material or any gaseous, liquid,
solid, or thermal waste; grading, removing, dredging, mining, or extraction of any materials;
change in the density or intensity of the use of land, including, but not limited to, subdivision
pursuant to the Subdivision Map Act (commencing with Section 66410 of the Government Code),
and any other division of land, including lot splits, except where the land division is brought
about in connection with the purchase of such land by a public agency for public recreational
use; change in the intensity of use of water, or of access thereto; construction, reconstruction,
demolition, or alteration of the size of any structure, including any facility of any private, public,
or municipal utility; and the removal or harvest of major vegetation other than for agricultural
purposes, kelp harvesting, and timber operations.... (emphasis added)

The Subject Activities described herein clearly constitute “development” within the meaning of
the definition in Coastal Act, and no coastal development permit has been issued to authorize
those activities. NBR does not contest those facts. The issue in dispute in this case is whether
such a permit was required. Although the activities clearly fall within the scope of section
30600(a)’s requirement, there are exceptions for various types of development that the Coastal
Act designates as exempt. As discussed above, NBR contends that the Subject Activities were
all within the scope of work that the Resolution declared to be exempt, based on a vested rights
theory.
However, as also noted above, in section V.A, many of the Subject Activities appear to be
outside the scope of activities that the Resolution declared to be exempt. Moreover, although
there may be some ambiguity about the precise scope of activities covered by the Resolution,
some of the Subject Activities are clearly outside its scope. The clearest examples of this are: (1)
wells that were drilled as part of an entirely different approach from the one for which the vested
right was affirmed; (2) mowing that occurred in a location indicating that it was not associated
with any wells, as well as mowing associated with any wells that were outside the scope of the
Resolution; and (3) significant expansions of facilities and creations of new facilities to conduct
new types of operations, distinct from that which the Resolution found to be exempt. 10 Thus,
even if the Resolution were interpreted to allow the drilling of some additional wells, beyond the
340 Exempt Wells, it appears that development, including the three types listed immediately
above, has occurred that was beyond the scope of the exemption recognized by the Resolution.
10

By highlighting these as the clearest examples, the Commission does not waive its position that other elements of
the Subject Activities may also have been outside the scope of the Resolution. However, as is explained below,
because the parties have come to agreement on a resolution of this dispute, the Commission finds that it is
unnecessary to interpret the Resolution and determine its precise contours, which would only highlight the dispute
that it is, by this action, seeking to resolve.
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A vested rights exemption issued pursuant to Coastal Initiative Section 27404 (the precursor for
what became Section 30608 of the Coastal Act) enables one who (1) obtains all valid
governmental approvals for development, (2) diligently commences development in reliance
thereon, and (3) performs substantial work and incurs substantial liabilities in good faith reliance
on those approvals, to complete the development authorized by those approvals, even if the law
changes prior to completion in a way that would restrict or prohibit such development if it were
proposed anew. A vested right does not allow any other new development to be completed
without compliance with existing permitting requirements and other laws. Similarly, both
section 27404 and 30608 expressly state that “no substantial change[s] be made in any such
development,” except as authorized under those laws.
In addition, under settled vested rights law, courts have held that if there are any doubts
regarding the meaning or extent of the Resolution, they should be resolved against the person
seeking the exemption. Cf. Urban Renewal Agency v. California Coastal Zone Conservation
Commission (1975), 15 Cal.3d 577, 588.
Commission staff, WNOC, and NBR have debated the meaning of the Resolution at its margins
for some years now. This Commission cannot revisit the 1973 decision of its predecessor
agency, but it can rely on the record of the Regional Commission’s action, case law regarding
vested rights, and any other probative evidence to interpret any ambiguous provisions of that
decision (subject, of course, to judicial review, as are all of this Commission’s decisions).
However, in this case, the Commission need not complete a comprehensive analysis of this sort.
The parties have come to agreement on a means to move forward that will alleviate the need for
this Commission to resolve the precise contours of the Resolution and, thereby, potentially avoid
costly and time-consuming litigation. For the reasons indicated above, it appears that, although
some of the Subject Activities fall within the Resolution, at least some of the Subject Activities
(including those listed above) exceeded the scope of activities that the Resolution could
reasonably be interpreted as having found to be exempt. Given this finding, the key criterion in
section 30810 and the first element of section 30811 have been satisfied, and this Commission
has jurisdiction to issue a Cease and Desist Order. Given that the terms of the proposed orders
are acceptable to the parties and, as indicated below, consistent with the sections of the Coastal
Act authorizing such orders, and that the orders specify what activities will require further
Commission authorization going forward, an exact determination as to which historical activities
exceeded the scope of the Resolution and which did not is unnecessary.
(b) The Subject Activities are Inconsistent with a Previously Issue CDP
Additionally, components of the Subject Activities undertaken on the Properties, namely drilling
of new wells and placement of associated structures, are in violation of a permit previously
issued by the Commission. This development violated Special Condition No. 2 of CDP No. E85-001. Special Condition No. 2 required a new CDP for any future oil production. In this case,
no new CDP was sought or obtained for said development, in non-compliance with Special
Condition 2. It has been NBR’s position that Special Condition No.2 requires a new CDP only
for wells drilled to a deeper horizon than was tapped by the Exempt Wells. As noted above, the
special condition was silent with regard to the depth of the wells that would require a new CDP,
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suggesting that any new wells would be subject to that requirement. Despite the expansiveness of
the condition on its face, the condition was adopted as quoted above, and the applicant for CDP
No. E-85-001, WNOC, did not object to its inclusion in the CDP or its wording. Thus, the
Commission finds that the alternative basis for issuance of a cease and desist order in section
30810 is also satisfied here.
(c) The Subject Activities are Inconsistent with the Coastal Act
The second criterion for issuance of a restoration order, pursuant to section 30811, is that the
development at issue be inconsistent with the Coastal Act. As described below, the Subject
Activities, collectively, are inconsistent with multiple resource protection policies of the Coastal
Act, including, but not necessarily limited to, the policies set forth in Sections: 30230 (protection
of marine resources), 30231 (protection of biological productivity and water quality), 30233
(limiting fill of wetlands), 30240 (protection of environmentally sensitive habitat areas, or
“ESHA”), 30244 (protection of archaeological and paleontological resources), and 30253
(minimization of adverse impacts). Furthermore, the Subject Activities are also inconsistent with
similar resource protection policies of the City’s LCP as fully described below.
i. Wetlands
Because of the historical losses and current rarity of these habitats, and because of their extreme
sensitivity to disturbance, wetlands are provided significant protection under the Coastal Act.
Section 30121 of the Coastal Act states:
“Wetland” means lands within the coastal zone which may be covered periodically or
permanently with shallow water and include saltwater marshes, freshwater marshes,
pen or closed brackish water marshes, swamps, mudflats, and fens.
The Commission has further specified how wetlands are to be identified through regulations and
guidance documents. Section 13577(b)(1) of the Commission’s regulations states, in pertinent
part:
Wetlands shall be defined as land where the water table is at, near, or above the land
surface long enough to promote the formation of hydric soils or to support the growth of
hydrophytes . . . . For purposes of this section, the upland limit of a wetland shall be
defined as:
(A) the boundary between land with predominantly hydrophytic cover and land with
predominantly mesophytic or xerophytic cover;
(B) the boundary between soil that is predominantly hydric and soil that is predominantly
nonhydric; or
(C) in the case of wetlands without vegetation or soils, . . .
Section 30233(a) of the Coastal Act states the limited purposes for which wetlands may be filled
(“allowable uses”) and imposes other restrictions on uses of wetlands as well, as follows:
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The diking, filling, or dredging of open coastal waters, wetlands, estuaries, and lakes
shall be permitted in accordance with other applicable provisions of this division, where
there is no feasible less environmentally damaging alternative, and where feasible
mitigation measures have been provided to minimize adverse environmental effects, and
shall be limited to the following:
1) New or expanded port, energy, and coastal-dependent industrial facilities,
including commercial fishing facilities.
2) Maintaining existing, or restoring previously dredged, depths in existing
navigational channels, turning basins, vessel berthing and mooring areas, and
boat launching ramps.
3) In open coastal waters, other than wetlands, including streams, estuaries, and
lakes, new or expanded boating facilities and the placement of structural pilings
for public recreational piers that provide public access and recreational
opportunities.
4) Incidental public service purposes, including but not limited to, burying cables
and pipes or inspection of piers and maintenance of existing intake and outfall
lines.
5) Mineral extraction, including sand for restoring beaches, except in
environmentally sensitive areas.
6) Restoration purposes.
7) Nature study, aquaculture, or similar resource dependent activities.
Section 30108.2 of the Coastal Act defines “Fill” as:
"Fill" means earth or any other substance or material, including pilings placed for the
purposes of erecting structures thereon, placed in a submerged area.
The Commission’s staff ecologist, Dr. Jonna Engel, evaluated the Properties and confirmed that
some of the areas impacted by the Subject Activities contained wetlands, as that term is defined
by Section 30121 of the Coastal Act and the Commission’s regulations, prior to the impacts of
the Subject Activities. The Commission concurs with Dr. Engel’s conclusion that at least some
of the areas impacted by those Subject Activities that were clearly unauthorized constituted
wetlands. The Coastal Commission’s regulations regarding wetlands establish a “one parameter
definition,” meaning that they only require evidence of a single parameter to designate an area as
a wetland conditions. See, also, Kirkorowicz v. California Coastal Comm’n (2000) 83
Cal.App.4th 980, 990. Dr. Engel found that at least one parameter is present within certain areas
impacted by the Subject Activities. (see memorandum from Jonna D. Engel, PH.D, Commission
staff ecologist (Exhibit 9).
The wetlands on site are contiguous with, and part of, a much larger wetland complex at the
mouth of the Santa Ana River. The Commission-certified City LUP describes this wetland
complex, also referred to as the Semeniuk Slough area, as follows:
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Semeniuk Slough is a remnant channel of the Santa Ana River from the time when the
river emptied into Newport Bay; it forms a loop around the Newport Shores
residential area in West Newport. The 103-acre Semeniuk Slough Environmental
Study Area (ESA) includes the main slough channel immediately north of Newport
Shores and the coastal salt marsh habitat to the north, including a narrow sliver of
salt marsh habitat in the far north of the ESA, flanked by the Santa Ana River on the
west and Banning Ranch on the east. Several smaller interconnected channels and
inundated depressions are located throughout the salt marsh habitat.
Semeniuk Slough is exposed to limited tidal influence through a tidal culvert
connected between the Santa Ana River and the slough. The site contains a healthy
stand of sensitive coastal saltwater marsh habitat. The state endangered Belding’s
savannah sparrow (Passerculus sandwichensis beldingi) breeds in nearby wetland
habitats including Upper Newport Bay and salt marsh in Huntington Beach but not in
Semeniuk Slough. However, small numbers of Belding’s savannah sparrows forage
in Semeniuk Slough, especially during the winter when breeding birds disperse. A
Belding’s savannah sparrow was observed within the Semeniuk Slough site on July
10, 2002. The state and federal endangered California least tern (Sterna albifrons
browni), which has a large nesting colony on the Huntington Beach side of the Santa
Ana River mouth, forages occasionally in the slough channels. Western snowy
plovers (federal threatened) are observed occasionally in Semeniuk Slough. The
California brackish water snail (Tryonia imitator), a Federal Species of Concern, has
been collected in substantial numbers in the channels of Semeniuk Slough.
In previous actions, in addition to its actions to certify the LUP, the Commission has found that
wetlands exist on former portions of the Properties and that these wetlands are a component of a
larger wetland system on adjacent properties. In 1986, the Coastal Commission approved CDP
No. 5-86-588, which authorized WNOC to remove dredge material that had been placed in a
wetland on site by the Orange County Environmental Management Agency pursuant to an
agreement with WNOC. In approving the CDP, the Commission found that the site, which was,
at that time, part of the Properties at issue in these matters, “is part of approximately 200 acres of
coastal salt marsh wetlands identified on the USFWS National Wetland Inventory Maps.”
In its approval of CDP No. 5-86-588, the Commission recognized that fill of wetlands must be
limited to the types of development enumerated in Section 30233. The Commission further noted
that “Development in coastal wetlands is subject to special scrutiny under the Coastal Act.
Wetlands are highly diverse and biologically productive coastal resources. Their variety of
vegetation and substrates produce far greater possibilities for marine and terrestrial wildlife
feeding, nesting, and spawning than is found in less diverse areas.”
The Subject Activities include placement of structures and materials within and adjacent to
wetlands. Section 30233 of the Coastal Act allows for development of wetlands only under
narrow criteria. In this case, of course, there was no coastal development permit sought or
obtained for the development activities at issue. However, even if a coastal development permit
from the Coastal Commission had been sought, the Subject Activities that resulted in wetland fill
would unlikely be found to be the least environmentally damaging feasible alternative for such
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development, and, in those instances where the filled wetland also qualifies as ESHA, certainly
would not be considered a resource dependent use, and thus, as described below, would be
inconsistent with Section 30240.
ii. Water Quality and Biological Productivity of Coastal Waters
Certain Subject Activities are inconsistent with Coastal Act Sections 30230 and 30231, which
require protection of marine resources and biological productivity and water quality of coastal
waters, including from the effects of erosion and run-off.
Quality of Coastal Waters
Fill placed in and adjacent to wetlands on the Properties inevitably diminishes the water quality
of the wetlands by increasing turbidity. Increased sedimentation and turbidity diminish the water
quality of wetlands, and as noted above, the function and biological productivity of the wetland,
by reducing water clarity, increasing water temperature, and smothering wetland vegetation.
Biological Productivity of Coastal Waters
Section 30230 of the Coastal Act states:
Marine resources shall be maintained, enhanced, and where feasible, restored. Special
protection shall be given to areas and species of special biological or economic
significance. Uses of the marine environment shall be carried out in a manner that will
sustain the biological productivity of coastal waters and that will maintain healthy
populations of all species of marine organisms adequate for long-term commercial,
recreational, scientific, and educational purposes.
Section 30231 of the Coastal Act states:
The biological productivity and the quality of coastal waters, streams, wetlands,
estuaries, and lakes appropriate to maintain optimum populations of marine organisms
and for the protection of human health shall be maintained and, where feasible, restored
through, among other means, minimizing adverse effects of waste water discharges and
entrainment, controlling runoff, preventing depletion of ground water supplies and
substantial interference with surface water flow, encouraging waste water reclamation,
maintaining natural vegetation buffer areas that protect riparian habitats, and
minimizing alteration of natural streams.
The Subject Activities performed here involved extensive vegetation removal, exposing bare
soil, and thereby increasing the likelihood of erosion; placement and operation of mechanized
equipment that can leak fuel or other harmful substances; grading; and importation of
construction materials, including dirt and other materials.
The vegetation that existed on the Properties prior to the Subject Activities helped to stabilize the
soil, limit runoff and erosion, and facilitated infiltration. The removal of that vegetation can
expose the site and surrounding properties and water bodies to the effects of unregulated runoff.
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Unmanaged runoff across exposed dirt areas can increase the level of sediment entering water
bodies, consequently also increasing the turbidity of receiving waters, which reduces the
penetration of sunlight needed by aquatic vegetation that provides food and cover for aquatic
species and disrupts the reproductive cycles of aquatic species, leading to adverse changes in
reproduction and feeding behavior. These impacts reduce the biological productivity and the
quality of coastal waters and reduce optimum populations of marine organisms. Similarly,
sediment-laden stormwater runoff can increase sedimentation in coastal waters. Sedimentation
of coastal waters impacts fish populations in part by burying aquatic vegetation that provides
food and cover for aquatic species.
As discussed above, the Subject Activities also included fill of wetlands. Any fill or alteration of
wetland hydrology reduces a wetland’s ability to function, and consequently, its biological
productivity. Water is the main requirement for a functional wetland. If water is drained,
displaced or removed, or isn’t present in the wetland for as long, then wetland function will be
degraded. Therefore, wetland function would be degraded by actions that disrupt water supply
through direct fill of a wetland. Degradation of function will preclude the wetland plants that
grow in a functional wetland from growing and thriving and thus the degraded wetland will not
provide the same habitat functions, water filtration, percolation, and stormwater runoff storage
function. The Subject Activities at issue that resulted in fill of wetlands disrupted water supply
through direct fill from grading and placement of dirt and other materials. Consequently, the
Subject Activities degraded the function of wetlands on the Properties.
In summary, the Subject Activities have significantly impeded the water quality, functioning,
and biological productivity of wetlands and other coastal waters on and off the Properties, in part
due to removal of native vegetation that provides habitat to wildlife, which in turn will affect
adjacent wetlands and wetland habitat. Further, the interim loss of habitat value and wetland
hydrology will have a significant impact that will continue to be experienced until the impacts of
the Subject Activities are remedied. Due to its deleterious effect on wetland habitat and function
on and off the Properties, the Subject Activities do not maintain, much less restore, the biological
productivity and water quality of wetlands necessary to maintain the optimum populations of
marine organisms and is not compatible with the continuance of the wetlands and wetland habitat
located on and off the Properties.
For these reasons, the Subject Activities are inconsistent with Coastal Act Sections 30230 and
30231.
iii. Environmentally Sensitive Habitat Areas
Certain Subject Activities are inconsistent with Coastal Act Section 30240, which requires
protection of all ESHA within the Coastal Zone subject to the Coastal Act. Environmentally
sensitive habitat areas are defined in Coastal Act Section 30107.5, as follows:
“Environmentally sensitive area” means any area in which plant or animal life or their
habitats are either rare or especially valuable because of their special nature or role in
an ecosystem and which could be easily disturbed or degraded by human activities and
developments.
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Commission Ecologist Dr. Jonna Engel conducted a site-specific analysis to assess the likely
status, prior to the Subject Activities, of the biological resources in areas impacted by the Subject
Activities that remain disturbed as a result of those activities (hereinafter, “Impacted Areas”).
The results of Dr. Engel’s assessment are included in a memo to staff, dated (Exhibit 9).
According to the memo, some of the vegetative communities immediately adjacent to the
Impacted Areas on the Properties consist of various native plant communities and wildlife
habitats that the Commission has consistently treated as ESHA. Utilizing vegetative surveys
conducted by private biological consultants, including NBR’s biological consultants, in addition
to historic aerial and present-day ground-level photographs, Dr. Engel determined that several of
the areas impacted by the Subject Activities contained or were immediately adjacent to coastal
scrub and/or grassland habitat prior to the development at issue, and those areas therefore met the
definition of ESHA under the Coastal Act or were adjacent to areas that met that definition at the
time they were affected by the Subject Activities. These areas met the definition of ESHA
because they were1) rare, primarily from habitat loss due to development, and/or 2) provided
especially valuable ecosystem services for rare species (e.g. coastal California gnatcatcher,
coastal cactus wren, burrowing owl), and 3) were easily degraded and disturbed by human
activities and development.
The Commission concurs with Dr. Engel’s general conclusion that at least some of the areas that
were affected by those of the Subject Activities that were clearly unauthorized constituted
ESHA.
Section 30240 of the Coastal Act states:
(a) Environmentally sensitive habitat areas shall be protected against any significant
disruption of habitat values, and only uses dependent on those resources shall be
allowed within those areas.
(b) Development in areas adjacent to environmentally sensitive habitat areas and parks
and recreation areas shall be sited and designed to prevent impacts which would
significantly degrade those areas, and shall be compatible with the continuance of
those habitat and recreation areas.
The Subject Activities at issue, including mowing, grading, and placement of structures and
materials, resulted in the disturbance of vegetation in areas of the Properties that constitute
ESHA and/or are adjacent to ESHA. In a letter dated October 9, 2014 (Exhibit 10) that was sent
to NBRLLC and WNOC, as well as Staff, USFWS described the effects of the mowing that has
occurred on the Properties. USFWS noted that “Regular disturbance to vegetation from mowing
has also increased the extent of invasive and ornamental vegetation and decreased available
foraging habitat for the [coastal California] gnatcatcher.” Because the subject development
significantly disrupted areas of ESHA on the Properties and was not dependent on the resource
(since the development did not have to occur in sensitive habitat to be effective), the subject
development was inconsistent with Section 30240 and of the Coastal Act, and this element of
section 30811 has been met.
Moreover, the maintenance of elements of the Subject Activities, and results thereof, including
drill pads, roads and areas cleared of vegetation, has prevented the recovery of native vegetation
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in impacted areas on the Properties. The persistence of the disturbance on the site has degraded
the habitat in the areas impacted by the Subject Activities, which may also affect adjacent
ESHA, in a way that is not compatible with the continuance of these habitats, in violation of
Section 30240(b). Therefore, certain Subject Activities are inconsistent with Section 30240 of
the Coastal Act.
In addition, as noted above, the habitat that a functioning wetland provides is a significant
coastal resource due in part to the high biological productivity of wetland habitat and the rarity of
this habitat and the sensitive species it supports. One of the chief components of wetland habitat
is wetland vegetation. Thus, removal of wetland plant species reduces the habitat value of a
wetland. Wetland vegetation species native to southern California wetlands were among the
vegetation removed here, without a permit and subsequently in violation of the Coastal Act.
Also, degradation of function through alteration of wetland hydrology means that the same plants
may not grow and habitat value and wildlife use of the wetland could be reduced.
The wetlands on the Properties, which are part of a wetland complex on the surrounding
properties, have been historically degraded and fragmented as a result of development in the
area. Impacts to wetlands, including those on the Properties, can fragment the wetland complex,
causing more extensive damage to the whole complex and the flora and fauna it supports, thus
impacting adjacent ESHA and the biological productivity of adjacent wetlands, which is
inconsistent with Coastal Act Sections 30240(b).
iv. Scenic Public Views and Visual Qualities of Coastal Areas
The Subject Activities are inconsistent with Section 30251 of the Coastal Act, which requires
that the scenic and visual qualities of the coast be protected and any permitted development be
visually compatible with the surrounding area. Section 30251 of the Coastal Act states:
The scenic and visual qualities of coastal areas shall be considered and protected as a
resource of public importance. Permitted development shall be sited and designed to
protect views to and along the ocean and scenic coastal areas, to minimize the alteration
of natural land forms, to be visually compatible with the character of surrounding areas,
and, where feasible, to restore and enhance visual quality in visually degraded areas…
At more than 500 acres, Banning Ranch is a large enough area that it creates its own character,
rather than being part of a larger area whose character is defined by a mix of open spaces such as
the adjacent Semeniuk Slough and the surrounding, urbanized areas. As such, the visual and
scenic resources that must be protected in this area include views to and across the few
remaining coastal areas that are undeveloped with residences and buildings in heavily urbanized
northern Orange County. The Subject Activities at issue were neither sited nor designed to
protect views of this coastal area. Instead, the actions degraded a fundamental and defining
component of the coastal area’s character – the native vegetation - and resulted in the placement
of numerous structures and materials on undeveloped land.
Rather than seeking to ensure the Subject Activities were visually compatible with the
surrounding area, which consists of native coastal sage scrub, the impacted areas were either
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mowed of vegetation or cleared to bare earth and materials or equipment were placed within the
bare area. The resulting barren patches of earth, equipment and materials contrast sharply with
the scenic and visual character of the undeveloped land. The Subject Activities failed to protect,
enhance, or ensure compatibility with the visual quality of the area. Therefore, the Subject
Activities are inconsistent with Section 30251 of the Coastal Act.
v. Minimization of Adverse Impacts/Avoiding Alteration of Natural Land Forms
Much of the Subject Activities is inconsistent with Section 30253(b) of the Coastal Act, which
requires new development to minimize erosion and associated impacts to the site. Section
30253(b) states:
New development shall... (b) Assure stability and structural integrity, and neither create
nor contribute significantly to erosion, geologic instability, or destruction of the site or
surrounding area . . . .
The Subject Activities removed vegetation from the Properties, including on slopes and above
slopes, resulting in barren patches of earth. Vegetation provides soil stabilization by intercepting
water before it hits the ground, slowing the water’s flow across the ground’s surface, and
reducing overall surface runoff by facilitation infiltration.
Removal of vegetation increases the risk of erosion. The unpermitted clearing of vegetation
from and above slopes on the Properties has eliminated an important natural stabilization
mechanism, leaving the Properties exposed and vulnerable to erosion. Furthermore, clearing the
impacted areas of the Properties to bare earth without adequate erosion control measures has
contributed to wind and water-related erosion across the subject properties. The Subject
Activities have created and contributed significantly to erosion. For this reason, the unpermitted
activities are inconsistent with Section 30253(b) of the Coastal Act.
For these reasons, the Subject Activities are inconsistent with Coastal Act Sections 30230,
30231, 30240 and 30253(b) of the Coastal Act, satisfying the second criterion for issuance of a
Restoration Order. Mitigation is necessary in this case, due to the fact even with proper
restoration of the wetlands and habitat on site, the interim loss of ecosystem value and water
quality functioning will have a significant impact that will be experienced into the future.
(d) Subject Activities are Causing Continuing Resource Damage
The final factor in section 30811 is that the development at issue be causing continuing resource
damage. The phrase “continuing resource damage” is defined in 14 CCR Section 13190. 14
CCR Section 13190(a) defines the term “resource” as it is used in Section 30811 of the Coastal
Act as follows:
‘Resource’ means any resource that is afforded protection under the policies of
Chapter 3 of the Coastal Act, including but not limited to public access, marine and other
aquatic resources, environmentally sensitive wildlife habitat, and the visual quality of
coastal areas.
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The term “damage” in the context of Restoration Order proceedings is defined in Section 14
CCR 13190(b) as follows:
‘Damage’ means any degradation or other reduction in quality, abundance, or other
quantitative or qualitative characteristic of the resource as compared to the condition the
resource was in before it was disturbed by unpermitted development.
The term “continuing” is defined by 14 CCR Section 13190(c) of the Commission’s regulations
as follows:
‘Continuing’, when used to describe ‘resource damage’, means such damage, which
continues to occur as of the date of issuance of the Restoration Order.
The wetlands on the Properties; the native vegetation, in providing water quality protection,
erosion control and habitat; the views of undeveloped coastal land; and the physical stability of
the site are afforded protection under Coastal Act Sections 32030, 30231, 30233, 30240, 30251,
and 30253(b), and are therefore “resources” as defined in Section 13190(a) of the Commission’s
regulations. The Subject Activities have removed native vegetation, caused significant disruption
to the unique and fragile habitat of a sensitive bird species, exposed the site and surrounding
properties and water bodies to the effects of unregulated runoff, and visually harmed a coastal
area, thereby causing “damage” to a resource, as defined in Section 13190(b) of the
Commission’s regulations. Without restoration, revegetation, and careful monitoring, the
foregoing impacts are continuing and will continue to occur, in addition to the temporal loss of
habitat and loss of habitat fitness due to removal of native plants and disruption of soil that will
continue during restoration and monitoring of the site. The persistence of these impacts
constitutes “continuing” resource damage, as defined in Section 13190(c) of the Commission’s
regulations.
For the reasons stated above, the Subject Activities are causing continuing resource damage. As
a result, the third and final criterion for the Commission’s issuance of the proposed Restoration
Order pursuant to Coastal Act Section 30811 is therefore satisfied
(e) Subject Activities are Inconsistent with the Certified Land Use Plan
The Subject Activities at issue in this matter are also inconsistent with numerous polices of the
Newport Beach LUP. Until the City obtains certification of its Local Coastal Program (“LCP”),
and incorporates the Banning Ranch into the LCP area, the Coastal Act remains the standard of
review for permitting and enforcement matters in this area. However, because the City’s LUP
has been certified and Banning Ranch is within the City’s sphere of influence, the LUP serves as
a valuable guidance document in such matters. The LUP policies with which the Subject
Activities at issue are inconsistent include, but may not be limited to ESHA and wetlands
policies. 11 In summary, as described above, the Subject Activities at issue in this matter are
11

LUP Section 4.1.1 includes some of the relevant habitat protection policies.
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clearly inconsistent with the Chapter 3 resource protection policies of the Coastal Act, as well as
resource protection policies of the LUP.
(f) Settlement Agreement is Consistent with Chapter 3 of the Coastal Act
The Subject Activities impacted ESHA, amongst other coastal resources on the Properties, and
disrupted its functionality. The Subject Activities are therefore inconsistent with the resource
protection policies of the Coastal Act and City LUP, and the resource damage caused by the
Subject Activities will continue unless the Subject Activities cease and the Properties are
properly restored. Issuance of the Settlement Agreement is essential to resolving the violations
and to ensuring compliance with the Coastal Act.
The Settlement Agreement attached to this staff report is consistent with and, in fact, is designed
to further the resource protection policies found in Chapter 3 of the Coastal Act. Failure to
restore areas on the Properties impacted by the Subject Activities would lead to the continued
loss of ESHA, inconsistent with the resource protection policies of the Coastal Act. The
Settlement Agreement requires NBR to, among other things, remove materials placed on the
Properties as a result of the Subject Activities, and restore certain areas impacted by Subject
Activities, and adjacent, contiguous areas, by planting native plant species appropriate to the site,
and undertake habitat mitigation by restoring additional acreage.
The required habitat restoration acreage that NBR will restore pursuant to this Settlement
Agreement was strategically concentrated in several large areas, given the unique history, nature
and size of the site and the widely scattered pattern of the Subject Activities. Although direct
restoration of each individual Impacted Area might seem to be the most straight-forward
approach, such an approach would require many separate restoration efforts spread out in a
number of smaller patches. The Commission finds the alternative approach adopted here to be
more appropriate for this site for two primary reasons. First, because of the disagreements over
the interpretation of the Resolution and the consequent potential ambiguity with respect to
whether certain individual instances of development were exempt, and because this resolution is
the result of a negotiated compromise, the Commission believes that some latitude is appropriate.
Secondly, from a resource perspective, this restoration approach provides the best chance that the
restoration efforts at this site will be successful in restoring the various habitat types and habitats
for the respective rare species. According to the Commission’s ecologist, “a key principle of
conservation biology is to restore a smaller number of large areas as opposed to a larger number
of small areas. This is because fragmented habitats have reduced biological integrity because
they are more vulnerable to population size fluctuations (increases and declines), catastrophic
events, introduced species, pathogenic outbreaks, and overall loss of genetic diversity.” This
isn’t to say that such scattered areas aren’t sensitive and worthy of protection and enhancement,
and in fact, pursuant to this Settlement Agreement, these areas will be subject to passive
restoration in the sense that NBR has agreed not to engage in the mowing of, or undertake the
Subject Activities in, these areas. Although the Impacted Areas are fragmented from each other,
they are often separated by existing habitat areas. Thus, restoration in place would result in
restoration of habitats adjacent to existing habitat, and therefore, would add to the existing
habitat areas on site. However, the small size of the restoration areas and overall scope of this
particular restoration effort, if restored in place, would decrease the likelihood, in this case, of
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the restoration efforts’ success for the reasons noted above. The Commission concurs in and
adopts this conclusion. NBR has also agreed to remove, or obtain coastal development permits
for, Additional Wells located outside the Oil Remainder Areas. Therefore, the Settlement
Agreement is consistent with the Chapter 3 policies of the Coastal Act.
F.

SETTLEMENT AGREEMENT IS CONSISTENT WITH CALIFORNIA
ENVIRONMENTAL QUALITY ACT (CEQA)

The Commission finds that issuance of these Consent Orders to compel the restoration of the
Properties is exempt from any applicable requirements of the California Environmental Quality
Act of 1970 (CEQA), Cal. Pub. Res. Code §§ 21000 et seq., and will not have significant adverse
effects on the environment, within the meaning of CEQA. The Consent Orders are exempt from
the requirement for the preparation of an Environmental Impact Report, based on Sections
15060(c)(2) and (3), 15061(b)(2), 15307, 15308 and 15321 of CEQA Guidelines, also in 14
CCR.
G.

SUMMARY OF FINDINGS OF FACT

1. The properties that are the subject of these orders (the “Properties”) are located adjacent to
the 5100 block of West Coast Highway in unincorporated Orange County and are designated
by the Orange County Assessor’s Office as APNs 114-170-24, 114-170-43, 114-170-49, 114170-50, 114-170-52, 114-170-72, 114-170-75, 114-170-77, 114-170-79, 114-170-80, 114170-83, and 424-041-04. The Properties are located within the Coastal Zone. There is no
certified Local Coastal Program applicable to the Properties.
2. Aera Energy LLC and Cherokee Newport, LLC own the Properties. Newport Banning
Ranch, LLC, manages planning and entitlement of the “Banning Ranch” surface rights for
the property owners, Cherokee Newport Beach, LLC and Aera Energy, LLC. The ongoing oil
operations on the Properties have been conducted by West Newport Oil Company, the
operator of the oil field, on behalf of various mineral rights owners since 1983. Horizontal
Development LLC is the current owner of the mineral rights, which it acquired in 1999.
3. In 1973, the Commission’s predecessor approved Resolution of Exemption No. E-7-27-73144, acknowledging that certain oil field operations that were ongoing as of the passage of
Proposition 20 were exempt due to the operator having secured a vested right to continue
those operations.
4. The activities undertaken on the Properties that are the focus of these orders (“Subject
Activities”) included, but may not have been limited to, drilling and operation of new wells;
removal of vegetation; grading; installation of pads and wells; construction of structures,
roads and pipelines; placement of solid material; discharge or disposal of dredged material;
removing, mining, or extraction of material; and change in intensity of use of the land. The
activities described immediately above constitute “development” as defined in the Coastal
Act, and some significant portion of them was not covered by the exemption provided in
1973 Resolution Exemption No. E-7-27-73-144.
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5. Collectively, the Subject Activities are not consistent with multiple resource protection
policies contained in Chapter 3 of the Coastal Act, including, but necessarily limited to:
Sections 30244 (protection of archaeological and paleontological resources), 30230
(protection of marine resources), 30231 (protection of biological productivity and water
quality), 30233 (limit fill of wetlands), 30240 (protection of environmentally sensitive habitat
areas, or “ESHA”), and 30253 (minimization of adverse impacts). The Subject Activities are
“causing continuing resource damage” within the meaning of Coastal Act Section 30811 and
Title 14, California Code of Regulations, Section 13190.
6. Coastal Act Section 30810 authorizes the Commission to issue a cease and desist order under
these circumstances, when the Commission determines that any person or government
agency has undertaken, or is threatening to undertake, any activity that (1) requires a permit
from the Commission without securing a permit or (2) is inconsistent with any permit
previously issued by the Commission. Coastal Act Section 30811 authorizes the Commission
to issue a restoration order when it finds that development (1) has occurred without a CDP,
(2) is inconsistent with the Coastal Act, and (3) is causing continuing resource damages. All
of these elements have been met in this case.
7. The work to be performed under this Settlement Agreement, if done in compliance with the
Consent Orders and the plans approved therein, will be consistent with Chapter 3 of the
Coastal Act.
Staff recommends that the Commission issue Settlement Agreement and Settlement Cease and
Desist Order No. CCC-15-CD-01 and Settlement Restoration Order No. CCC-15-RO-01
attached hereto as Appendix A.
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Wells to be removed

Wells within red polygons are not a part of this
Settlement Agreement.

Wells to be removed or applied
for

• Exempt Wells
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STATE OF CALIFORNIA- NATURAL RESOURCES AGENCY

EDMUND G. BROWN, JR., GOVERNOR

CALIFORNIA COASTAL COMMISSION
South Coast Area Office
200 Oceangate, Suite 1000
Long Beach, CA 90802-4302
(562) 590-5071

January 31,2014
West Newport Oil Company
c/o Tim Paone
Cox Castle Nicholson
19800 MacArthur Blvd., Ste. 500
Irvine, CA 92612
Newport Banning Ranch, LLC
Attn: Michael Mohler
1300 Quail Street, Suite 100
Newport Beach, CA 92660
Violation File Number:

V-5-11-005

Property Location:·

Newport Banning Ranch

Unpermitted Development 1:

Drilling and operation of new wells; removal of vegetation;
grading; installation of pads and wells; construction of
roads and pipelines; placement of solid material; discharge
or disposal of dredged material; removing, mining, or
extraction of material; and change in intensity of use of the
land.

Dear Mr. Paone and Mr. Mohler:
Thank you for your participation in meetings that we've held to discuss the history of oilfield
operations at Newport Banning Ranch LLC ("NBRLLC"), currently operated by West Newport
Oil ("WNO"), and other activities allegedly related to same. We have found these meeting to be
constructive and we app.reciate your·cooperation. We're encouraged by your commitment to
resolve these matters collaboratively and that your preference is, as ours certainly is, to resolve
this issue consensually. We greatly appreciate your assistance in working toward achieving a
resolution. We are now reviewing the documents submitted in conjunction with Coastal
Development Permit application No. 5-13-032 and the associated CEQA process, to start to
identify the significant coastal resources that persist on the property despite oilfield activities,
with the goal of having a more full set of thoughts about the options and constraints we all are
operating under and to propose a consensual mechanism by which WNO and NBRLLC could
resolve their individual liabilities for the Coastal Act violations described below.

1

Please note that the description herein of the vjolation at issue is not necessarily a complete list of all development
on the subject property that is in violation of the Coastal Act and!or that may be of concern to the Commission.
Accordingly, you should not treat the Commission's silence regarding (or failure to address) other development on
the subject property as indicative of Commission acceptance of, or acquiescence in, any such development.
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Given its location and the pattern of development in the region, the site is remarkable in the
diversity of habitats and sensitive species that it supports. As we know from recently submitted
planning materials, the special status species and habitats that are known to be supported by the
site include, but may not be limited to coastal sage scrub and bluff scrub; wetlands; riparian
habitat; grasslands, including native grasslands; Southern Tarplant; San Diego Fairy Shrimp; and
bird species such as Coastal California Gnatcatcher, Least Bell's Vireo, Belding's Savannah
Sparrow, Cooper's Hawk, Sharp Shinned Hawk, Northern Harrier, White-tailed Kite, Osprey,
Merlin, Loggerhead Shrike, Homed Lark, Coastal Cactus Wren, Yellow Warbler, and Yellowbreasted Chat.
We look forward to working with all the parties involved to protect the habitats and species that
exist ~n the site and to address collaboratively the impacts to these coastal resources and others
that have occurred as a result of unpermitted development activities on the site. We previously
raised the issue of unpermitted development activities on the site during our discussions and in
correspondence. With this letter, we hope to continue the process of amicably resolving these
issues. As we have generally described in previous communications, the unpermitted
development related to oilfield operations on the site, described in more detail below, includes
development activities that were not authorized or exempted pursuant to'E-7-27-27-73-144
("Exemption"). Any non-exempt development activity (including the development at issue here)
conducted in the Coastal Zone without a valid coastal development permit, constitutes a violation
of the Coastal.A:ct. The subject unpermitted development activities have incurred into sensitive
habitats, impacting coastal resources. Thus they are of significant concern to the Commission.
We would like to work with both NBRLLC and WNO to resolve these issues comprehensively
and collaboratively. If the parties are interested in amicably resolving these issues, which is
staffs strong preference, we are certainly willing to discuss options that could involve
negotiating a settlement agreement in the form of consent cease and desist and restoration orders
for Commission approval. Through the consent order process, all of the Commission's claims
against the settling parties arising out of the Coastal Act violations at issue, and provided for in
the Coastal Act, would be resolved. The consent orders would authorize and order the parties
subject to the orders to re.store impacted areas of the property to the condition that they would be
in if not for unpermitted development activities and mitigate the resource damage caused by the
unpermitted activities at a ratio consistent with-the resource loss, and would also resolve the
issue of monetary penalties provided for in the Coastal Act for violations of the act.
We realize that the parties have not been focused on the enforcement aspect of this matter, and
may not have concluded that violations of the Coastal Act have occurred. In this letter, we
provide some additional background information related to the matter at hand. It is our hope that
through more communic~tion we can agree to a mutually acceptable resolution that allows all
parties to move forward. We appreciate your efforts to work with stafftowards resolution of this
matter and look forward to further cooperation.
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The Exemption
Both the Coastal Act and the act's predecessor, the California Coastal Zone Conservation Act of
1972 ("Coastal Initiative"), 2 provide that a person who has acquired a vested right to undertake
development within a permit area is exempted from the need to obtain a coastal development
permit for that development. (Section 30608, under the Coastal Act; former Section 27404, under
the Coastal Initiative). However, from the beginning, the courts have held that one who claims an
exemption from the permitting requirement based on a vested right must substantiate that claim
in a proceeding before the Commission. 3 (See State of Calif. v. Superior. Court (Veta Co.) (1974)
12 Cal.3d 237, 249-250; South Coast Regional Comm 'n v. Gordon (1977) 18 Cal.3d 832, 834,
and 837, n.4). The Commission's regulations set forth the steps that must be followed to
substantiate a vested right (see California Code of Regulations, Title 14, Division 5.5, Section
13200 et seq.) via a "claim of vested right" and hearing.
In 1973 General Crude Oil Company and G.E. Kadane & Sons ("Claimants") applied to the
South Coast Regional Coastal Zone Conservation Commission for confirmation of an exemption
by reason of a vested right for those activities that were: 1) ongoing as of enactment of the
Coastal Initiative (Nov. 8, 1972) and the effective date of the permitting requirement of the
Coastal Initiative (Feb. 1, 1973); 2) for which the claimant had incurred substantial liabilities;
and 3) were UQ.dertaken in good faith reliance on authorizations pre-existing November 8, 1972.
The Commission reviewed the application, and issued the Resolution of Exemption
("Resolution"), which stated that the specific development described by the Resolution did not
require a coastal development permit "provided that no substantial changes be made" to that
development (Resolution § 11, emphasis in original).
The law governing vested rights limits the scope of development allowed under the exemption to
that development that has been properly permitted by the regulatory entities with authority to
regulate the exempted development prior to the enactment and/or effective date of new laws and
regulations that have altered the legal requirements for the same development. (See, gen., Avco
Communit~ Developers v. CCC (1976) 17 Cal.3d 785; McAllister v. CCC (2008) 169
Cal.App.4t 912.) Further, to establish a vested right, one must have "performed substantial
work and incurred substantial liabilities in good faith reliance upon a permit issued by the ·
government." (Avco, supra, 17 Cal.3d at 791.) Once a vested right is obtained, the exempted
development is only that development that has been specified in the terms of the underlying
permit. (Id.) The scope of the work allowed under the Exemption is thus limited to that allowed
under the terms of the permits issued for the oil development from the Division of Oil and Gas
("DOGGR") and other regulatory agencies with authority to regulate oil development at the site
prior to November 8, 1972. (See former Pub. Res. Code, section 27404.)

2

Like the Coastal Act, the Coastal Initiative was codified in the California Public Resources Code ("PRC''), but in
that case at sections 27000 et seq. Unless otherwise indicated, all section references herein are to the PRC, and thus
to the Coastal Act (if in the 30000s) or the Coastal Initiative (if in the 27000s).
3
The term "Commission" is used herein to refer both to the Coastal Commission and to its predecessor agency, the
California Coastal Zone Conservation Commission.
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Therefore, the Commission, through the Exemption, delineated the scope of the claimed vested
right by evaluating the existence and terms of the permits issued to the claimant. Section 12 of
the Exemption identifies the development activities for which the Commission determined
vested rights exist. It states:

12. Claim of exemption No. E-7-27-73-144 is hereby granted as to the following
development: Continued production and operations on the 480 acre "Banning Lease"
per the attached items:
a. Continued operation and maintenance of existing oil producing and injection wells
and associated surface facilities. The "existing" wells to be defined as the 312 wells
either drilled or in progress as ofNov. 8, 1972
b. Performing workover or remedial operations on existing wells necessary to maintain
or improve their performance.
c. Drilling, redrilling and repairs to existing injection wells.
d Drilling, redrilling and repairs to existing oil production wells.
e. Based upon the existing plan, the drilling of 28 additional oil producing wells and
construction ofassociated surface facilities.
f Drilling, redrilling and repairs to the 28 new wells and associated facilities.
g. Abandonment ofwells in accordance with requirements and approval of the State
Division of Oil and Gas and removal ofsurface equipment and pipelines per state and
local agency requirements.
h. Future exploratory drilling within the lease area is not exempted.
Item number 12 ofthe Exemption specifies that the Commission's determination of a vested
right is limited to operation of"existing wells" and drilling 28 new wells, as well as repair and
maintenance of the wells and associated surface facilities. "Existing wells" is a defined term in
the Exemption referring to "the 312 wells" that were in existence or in the process of being
drilled in 1972 (hereinafter "Existing Wells"). The application for the Exemption explains that
the claimant's master drilling plan called for drilling of an 28 additional wells in 1973
(hereinafter "Planned Wells"), and notes that "This latter group of wells would now be under
development but for the passage of Proposition 20." The plans submitted with the application,
and included in the Commission's action, depict the locations of the Existing Wells and the
Planned Wells.
- The Exemption is the final document that determines what is exempt pursuant to the vested right.
The Exemption identifies the specific wells in the specific locations that were in place or under
construction at the time of the Exemption, i.e. the Existing Wells, and the 28 additional wells that
were planned to be completed contemporaneously with the Exemption as depicted in the
"existing plan" referenced in the Exemption, i.e. the Planned Wells. The Exemption recognized
a vested right for drilling, redrilling and repairs to the Existing Wells and the Planned Wells,
together totaling 340 wells (hereinafter "Exempt Wells"). It's important to note that at least 2 of
the Existing Wells were not complete but were under construction at the time the Exemption was
issued, hence the inclusion of"drilling" in reference to the exempted activities associated with
the Existing Wells. The Exemption did not exempt relocation of the Exempt Wells. Rather, it
refers to the 'continued operation and maintenance' of the Exempt Wells, and names that as the
development that has specifically been exempted. The tables labeled "Banning Lease Well
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Totals 1974-2010" in Attachment 7 to Coastal Development Permit application No. 5-13-032
specifically list the Existing Wells in the "Existing 312 Wells" column, and identify the 28
subsequent wells that can be construed as the Planned Wells, which together with the Existing
Wells comprise the Exempt Wells.
Although the Claimants might have anticipated, at the time of the Exemption, drilling new wells
in addition to the Exempt Wells, additional drilling would require a coastal development permit.
This is logical since additional drilling could not have satisfied the criteria, noted above, to be
substantiated as a vested activity via the Exemption. Namely, additional wells were not in
existence or under development, and thus were not "ongoing" at the time the Coastal Initiative
became effective, and also had not received all required authorizations. For these reasons,
application of the Exemption is limited to the Exempt Wells. Furthermore, relevant case law
supports a narrow interpretation of a vested right. If there are any doubts regarding the meaning
or extent of the vested rights exemption, they should be resolved against the. person seeking the
exemption. Urban Renewal Agency v. California Coastal Zone Conservation Commission (1975)
15 Cal.3d 577, 588. A narrow view of vested rights should be adopted to avoid seriously
impairing the government's right to control land use policy. Charles A. Pratt Construction Co. v.
California Coastal Commission (1982) 128 Cal.App.3d 830, 844, (citing, Avco v. South Coast
Regional Commission (1976) 17 Cal.3d 785, 797). In evaluating a claimed vested right to
,
continue a noqconforming business or activity (i.e., a use that fails to conform to current zoning
laws/regulations), courts have stated that it is appropriate to "follow a strict policy against
extension or expansion of those uses." County of San Diego v. McClurk(m (1957) 37 Cal.2d 683,
687 (holding that a property owner had obtained a vested right to continue mining operations at a
quarry that had been in continuous use for more than 50 years).
It is clear from the Commission's actions subsequent to issuance of the Exemption that the
Commission considered additional drilling, including exploratory drilling, to be new
development not covered by the Exemption and thus requiring a separate Commission
authorization. In 1985, WNO applied for and obtained Coastal Development Permit No. E-8500 1 to authorize 3 new exploratory wells; as clearly stated in the Exemption, "Future exploratory
drilling within the lease area is not exempted."

WNO has asserted in recent communications with staffWNO's belief that the Exemption allow's
drilling and operation of any 340 wells on the site, as long as there are no more than 340 wells in
production at one time. However, if this were the case, the Commission would not have required
a coastal development permit for the 30 production wells that WNO was contemplating
constructing subsequent to the 3 exploratory wells authorized by CDP No. E-85-001. In its
application, WNO represented to staff that 243 oil wells were in production on site in compliance
with the Exemption.
Under WNO's interpretation, no coastal development permit would be required because 30
additional wells would bring the total operating wells to 273, under the purported 340 well limit.
However, contrary to WNO's theory, Special Condition No.2 ofCDP No. E-85-001 states:
Limitation to Exploratory Drilling. This permit allows the drilling of up to 3 exploratory wells, no
other drilling or commercial or oil production activities are authorized by this permit. Upon
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discovery of oil, the applicant shall submit to the Executive Director the results of testing
including drill logs and production estimates within 60 days after removal of the well drilling
equipment. A separate coastal development permit from the Coastal Commission shall be
required for oil production beyond these three wells.

The body of the staff report further describes the requirement to obtain a coastal development
permit for additional wells. The Commission found in relation to further drilling that:
The three areas identifiedfor drilling by the applicant are surrounded by existing oil production
equipment and minimal grading (max. I foot) is proposed. The applicant proposes that up to I 0
development wells be approved on each site yielding a total of 30 wells to the deeper horizon.
Concerns for subsidence, erosion hazards, and uncertain potential siting of wells on bluffs
require that the proposed project be limited to exploration at three well locations. Another
coastal permit shall be required for production and the addition of any more wells (beyond the
three approved subject to conditions by this permit).

After CDP No. E-85-00i was issued, WNOwrote to staffto acknowledge and agree to Special
Condition No.2 of the coastal development permit. In its April4, 1986letter, WNO, c/o of its
authorized representative for the project, agreed that "The applicants shall, upon discovery of oil,
submit to the Executive Director the results of testing including drill logs and production
estimates which shall be kept confidential by the Commission, with 60 days after removal of
drilling equipment. The applicants recognize that a separate coastal development permit shall be
required for oil production beyond these three wells."
It should also be noted that staff inquired about the status of the Planned Wells during the
process of reviewing the application and clearly referred to the Planned Wells as 28 specific
wells with specific drilling dates. In a February 5, 1985 letter to WNO to request additional
information to complete the application staff wrote: "The 28 wells approved under the exemption
were to have been drilled within that year (1973-1974) ... What is the status ofthese 28 wells?
We do not have a map of the existing and abandoned wells as was submitted to the County.
Please send us an updated version including the assigned number of each well and identify the 28
wells in question." WNQ responded that "The status of the existing oil production activities
within the West Newport oil field is accurately described in Attachment A included in our permit
application." As noted above, WNO had represented in its application that 243 wells were in
production on site in compliance with the Exemption.
Finally, the Exemption is silent in regard to the depth of the Exempt Wells. Thus, per WNO's
interpretation of the Exemption, they could have drilled additional wells under the Exemption if
the number of wells did not exceed 340, including deeper wells. However, as explained above,
the Exemption applies only to the Exempt Wells. Thus, although it is true that WNO could have
drilled the existing wells deeper, contrary to WNO's interpretation, a coastal development permit
was required for the drilling of any new wells in addition to the Exempt Wells, regardless of the
well's depth.
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Unpermitted Wells and Development
Although the Exemption is expressly limited to the Exempt Wells, staff has confirmed that
additional wells were drilled subsequent to the Exemption without authorization from the Coastal
Commission. These unpermitted wells are catalogued in Attachment 7 to Coastal Development
Permit application No. 5-13-032 in the tables labeled "Banning Lease Well Totals 1974-2010."
As noted above, the tables specifically list the "Existing 312 Wells" and identify the Planned
Wells. The tables further catalogue 153 additional wells that were drilled subsequent to the
Exemption. These wells, and any other wells drilled since 2010, are not covered by the
Exemption and they have not been authorized by any coastal development permits.
Pursuant to Section 30600(a) of the Coastal Act, any person wishing to perform or undertake
development in the Coastal Zone must obtain a coastal development permit, in addition to any
other permit required by law. "Development" is defined by Section 30106 as:
"Development" means, on land, in or under water, the placement or erection of any solid
material or structure; discharge or disposal of any dredged material or any gaseous, liquid,
solid, or thermal waste; grading, removing, dredging, mining, or extraction of any materials;
change in the density or intensity of the use of land, including, but not limited to, subdivision
pursuant to the Subdivision Map Act (commencing with Section 66410 of the Government
Code), "and any other division of land, including lot splits, except where the land division is
brought about in connection with the purchase of such land by a public agency for public
recreational use; change in the intensity of water, or of access thereto; construction,
reconstruction, demolition, or alteration of the size of any structure, including any facility of
any private, public, or municipal utility; and the removal or harvest of major vegetation other
than for agricultural purposes, kelp harvesting, and timber operations....

Drilling and operation of new wells, in many cases, includes, but may not be limited to such
development activities as removal of vegetation, grading, installation of pads and wells,
construction of roads and pipelines, placement of solid material, discharge or disposal of dredged
material, removing, mining, or extraction of material, and change in intensity of use of the land.
Each of these activities constitutes development under the Coastal Act and, therefore, requires a
coastal development permit. Any development activity conducted in the Coastal Zone without a
·
valid coastal development permit that is not otherwise exempt constitutes a violation of the
Coastal Act. Where these activities occurred in conjunction with the approximately 153
unauthorized wells, the activities constitute violations of the Coastal Act.
In addition, staff has confirmed that a number of development activities, in addition to drilling of
new wells, that are not specified as exempt activities in the Exemption have occurred on the site
subsequent to issuance of the Exemption. The Exemption specifies that development is only
exempt "provided that no substantial changes may be made in said development" (Resolution §
11, emphasis in original). The Exemption also applies to repair and maintenance of existing
surface facilities and construction; repair and maintenance of surface facilities associatefl with
the Planned Wells. However, nowhere does the Exemption state that new facilities in addition to
those associated with the Planned Wells are exempt. The application for CDP No. 5-13-032
details changes in the oil recovery strategy that have occurred on the site over time, which have
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resulted in installation or expansion of existing structures on the site. These activities are
described in the application for CDP No. 5-13-032 and include the following:
1. "Existing steaming and production facilities were expanded and road and pipeline
infrastructure installed to accommodate this secondary recovery process."
2. "Facilities and processes were modified to comply with existing, and in anticipation of,
changes in regulatory oversight and a new steam generation plant was constructed
adJacent to the tank farm facility."
3. "Facilities utilized in the air and steam injection processes were idled, then
deconstructed and their sites utilized in the abandonment operations."
4. "A pilot soil bioremediation program was implemented and an impacted soil holding
cell constructed."
It is clear from the Commission's permitting history that the Exemption did not exempt
additional structures, such as those listed above, and instead a coastal development permit is
required for additional structures. In fact, in 1975 soon after issuance of the Exemption, one of
the Claimants applied for and obtained CDP No. P-1-29-75-4717 to authorize a new structure on
the site. In its application the Claimant described the proposed development as such:
The building is to be an 1800 sq. fl. single story prefabricated steel structure to be utilizedfor a
field office, employees' locker and change room and necessary sanitary facilities .. .It will replace
present portable steel structures which have been used for the same purpose and is part of the
support facilities which are necessary to implement the master plan of the oilfield operation
which was exempted by the South Coast Regional Commission on November 5, 1973.

Notably, the application, particularly the language quoted above, underscores the claimant's
understanding that a coastal development permit would be required for structures that, although
they might be necessary for implementation of the master drilling plan, were not specified in the
master plan and thus were not included in the Exemption. As noted above, the Claimants'
application for the Exemption represented that the master plan called for operation of 312
existing wells and drilling and operation of28 new wells. The Exemption listed these wells and
surface facilities associated with these wells (existing in relation to the Existing Wells, and
proposed in relation to the Planned Wells) as development that is exempt from coastal
development permit requirements. Thus, to repeat what was described in more detail above,
application of the Exemption is limited to these wells and structures, and any new well or
structure requires a coastal development permit; as confirmed by permitting history subsequent
to issuance of the Exemption.
It is not likely that the Commission would have approved all of the unpermitted additional wells
and structures referenced above if WNO or the Claimants had applied to the Commission. for
authorization because of the inconsistency of the development with the resource protection
policies of the Coastal Act, including, but not limited to policies that protect wetlands and
environmentally sensitive habitat areas ("ESHA"). It appears from a review of historic and
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contemporary aerial photographs, as well as biological surveys, that the unpermitted
development at issue resulted in the placement of certain wells and other structures in areas of ·
native habitats, including wetlands and sensitive habitats identified in the planning materials
submitted with CDP application No. 5-13-032. The Coastal Act restricts development within
wetlands and environmentally sensitive habitat areas to limited circumstances not applicable
here.
Wetlands
Because of the historical losses and current rarity of these. habitats, and because of their extreme
sensitivity to disturbance, wetlands are provided significant protection under the Coastal Act.
Section 30233(a) of the Coastal Act states:
The diking, filling, or dredging of open coastal waters, wetlands, estuaries, and lakes shall be
permitted in accordance with other applicable provisions of this division, where there is no
feasible less environmentally damaging alternative, and where feasible mitigation measures have
been provided to minimize adverse environmental effects, and shall be limited to the following:
1)
New or expanded port, energy, and coastal-dependent industria/facilities, including
commercial fishing facilities.
2)
·Maintaining existing, or restoring previously dredged, depths in existing navigational
channels, turning basins, vessel berthing and mooring areas, and boat launching ramps.
3)
In open coastal waters, other than wetlands, including streams, estuaries, and lakes, new
or expanded boating facilities and the placement of structural pilings for public recreational
piers that provide public access and recreational opportunities.
4)
Incidental public service purposes, including but not limited to, burying cables and pipes
or inspection ofpiers and maintenance of existing intake and outfall lines.
5)
Mineral extraction, including sandfor restoring beaches, except in environmentally
sensitive areas.
6)
Restoration purposes.
7)
Nature stztily, aquaculture, or similar resource dependent activities.

The unpermitted development at issue includes placement of structures within and adjacent to
wetlands. Section 30233 ofthe Coastal Act allows for development of wetlands only under
narrow criteria, and when properly authorized in a coastal development permit. Notably, there
was no coastal development permit sought or obtained for the development activities at issue.
Moreover, even if WNO or the Claimants had applied for a coastal development permit from the
Coastal Commission, the unpermitted development that resulted in wetland fill would unlikely
be found to be the least environmentally damaging feasible alternative for such development.
WNO is well aware of the presence of extensive wetlands on the site and the provisions of the
Coastal Act that limit fill of wetlands. In 1986, the Coastal Commission approved CDP No.586-588, which authorized WNO to remove dredge material that had been placed in a wetland on
site by the Orange County Environmental Management Agency pursuant to an agreement with
WNO. In approving the Commission found that the site, part of the property at issue in these
matters, "is part of approximately 200 acres of coastal salt marsh wetlands identified on the
USFWS National Wetland Inventory Maps." The Commission cited the provisions included
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above in finding that fill of wetlands must be limited to the types of development types
enumerated in Section 30233. The Commission further noted that "Development in co~tal
wetlands is subject to special scrutiny under the Coastal Act. Wetlands are highly diverse and
biologically productive coastal resources. Their variety of vegetation and substrates produce far
greater possibilities for niarine and terrestrial wildlife feeding, nesting, and spawning than is
found in less diverse areas."
ESHA

ESHA is defined in Coastal Act Section 30107.5 as follows:
"Environmentally sensitive area" means any area in which plant or anima/life or their habitats
are either rare or especially valuable because of their special nature or role in an ecosystem and
. which could be easily disturbed or degraded by human activities and developments.

Section 30240 of the Coastal Act states:
(a) Environmentally sensitive habitat areas shall be protected against any significant disruption
of habitat values, and only uses dependent on those resources shall be allowed within those
areas.
(b) Development in areas adjacent to environmentally sensitive habitat areas and parks and
recreation areas shall be sited and designed to prevent impacts which would significantly
degrade those areas, and shall be compatible with the continuance of those habitat and
recreation areas.

The unpermitted development at issue includes development within· areas that have been
identified as habitat areas that would likely delineate as ESHA. Because the unpermitted
development located within ESHA significantly disrupts and is not dependent on the resource
(since it is not necessary that the development at issue occur in sensitive habitat to function), the
unpermitted development within ESHA is inconsistent with Section 30240(a) of the Coastal Act.
In addition, persistence of disturbances on the site has degraded the habitat in the impacted areas,
which may affect adjacent native plant communities that constitute ESHA, in a way that is not
compatible with the -continuance of these habitats, in violation of Section 30240(b).
In contrast to the unpermitted development at issue that was undertaken in wetlands and sensitive
habitat areas, the structures and wells approved via CDP No. P-1-29-75-4717 and CDP No.E-85001 were each proposed to be located in previously graded, disturbed areas, not areas of native
habitat. In the application for CDP No. P-1-29-75-4717, in response to. question #18 of the
application, which asks the applicant to "Describe any proposed changes to the natural or
existing land forms, including but not limited to the removal of any vegetation, trees, grading,
etc., of 50 cu. yd. of material or more," the applicant responded: "No changes. Project requires
very minor grading to level building site located between presently producing oil wells." The
application further noted that the proposed structure replaced an existing structure.
Likewise, the Commission found that the development proposed in CDP application No. E-8500 1 would not impact coastal resources due in large part to the location of the proposed wells in
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areas that "are surrounded by existing oil production and minimal grading (max. 1 foot) is
proposed." In finding the development consistent with the Coastal Act policies that protect
ESHA on site, the Commission noted that "The proposed project has been conditioned to dispose
of solid and liquid wastes offsite, to prohibit use of unlined sumps for mixture or storage of
fluids, and to provide an approved oil spill contingency plan thereby preventing impacts to the
biological productivity of coastal streams or the Santa Ana River, maint~ining human health, and
avoiding significant degradation of environmentally sensitive areas." The Commission also
found in relation to the proposed siting of the wells that "As conditioned, each exploratory well
site would be set back from bluff edges so as not to alter natural landforms along bluffs. No new
road would be constructed, grading would be minimized and damage to wetland areas can be
prevented."

Removal of Major Vegetation/Mowing
As noted in earlier letters to and discussions with WNO and NBRLLC, extensive removal of
major vegetation has occurred on the subject site, purportedly to address fire safety and access
concerns, without the necessary coastal development permits. Under the Coastal Act, removal of
major vegetation constitutes 'development' and requires authorization from the Coastal
Commission, unless otherwise exempt. 'vegetation can qualify as 'major vegetation' based on its
importance to poastal habitats, the presence of sensitive species, or, in the case of rare or
endangered vegetation, its limited distribution. Staff has reviewed planning documents and
biological surveys submitted with CDP application No. 5-13-032, which describe the vegetation
on site that has been impacted by mowing. The documents identify areas of native plant
communities and protected habitats, including habitats for sensitive species, within and adjacent
to the mowed areas. The mowing at issue thus involves removal of major vegetation, an activity
that constitutes 'development' under the Coastal Act. Such clearance has resulted in alterations
to the extent, health, and/or type of vegetation and habitat located on the site. In addition to
requiring authorization from the Coastal Commission, this activity could therefore be
problematic from a resource protection perspective, particularly in areas that contain sensitive
habitats or are adjacent to such habitats.
The Coastal Commission is cognizant of the obligations of property owners to address potential
fire hazards on their property. To that end, in letters to WNO and NBRLLC, Commission staff
supported appropriate fuel modification activities conducted on the site consistent with Orange
County Fire Authority requirements to address legitimate fire safety concerns in a manner that is
most protective of sensitive habitat, limited to the minimum amount and least intrusive methods
necessary to abate a fire hazard.
However, WNO asserts that vegetation removal is necessary across the site, in some areas
hundreds of feet from any active well, pipeline, or flammable structure, in order to preserve
future drilling opportunities that WNO claims are covered by the Exemption. Staff disagrees.
Vegetation removal at the scale and in the locations that has occurred is not an exempt activity,
nor is it supported by the Exemption. The Exemption expressly limits its application to operation
and maintenance of the Exempt Wells. Furthermore, such an expansive approach to fuel
modification does not constitute a legitimate fire safety practice that limits vegetation removal
and uses to the least intrusive methods necessary.
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As evidenced by the Commission's permitting and enforcement history for the subject site, staff
does not agree with WNO's expansive interpretation ofthe Exemption and has relayed as much
to WNO. Examples of this history are provided above. In another example, with specific regard
to vegetation removal, upon learning of vegetation removal on the site, Commission enforcement
staff notified WNO, in 1990, that staffhad reviewed the Exemption and determined that "There
is no mention of permission to clear v_egetation or dig ditches in any area of the wetlands." WNO
responded that the vegeta#on removal at issue consisted of prescribed fuel modification around
structures. As noted above, staff supports appropriate fuel modification measures and provided a
framework for appropriate fuel modification in earlier letters.
As discussed above, staff recognizes the need to abate potential fire hazards on the site.
However, it is apparent from aerial photographs that fuel modification undertaken on site far
exceeds any standard fuel modification zone, including the requirements of the Orange County
Fire Authority and DOGGR. Where this excessive fuel modification has resulted in the
unnecessary removal of major vegetation, it constitutes a violation of the Coastal Act. Fuel
modification has also occurred around non-exempt wells. Even if such fuel modification were
undertaken to address legitimate fire safety concerns, fuel modification activities that are
accessory to unpermitted development, i.e. the non-exempt wells, are also violations of the
Coastal Act and must also be addressed.
Resolution

As we have stressed to you throughout our discussions, we would like to work with all the
parties involved to resolve these issues amicably. You should be aware that liability for Coastal
Act violations attaches to both the party who has undertaken unpermitted development and to the
owner of property on which a violation has occurred. In Leslie Salt Co. v. San Francisco Bay
Conservation etc. Com. (1984) 153 Cal. App.3d 605, 622, interpreting analogous provisions of
our sister agency's enabling act, the court held that:

"whether the context be civil or criminal, liability and the duty to take affirmative action
[to correct a condition of noncompliance with applicable legal requirements] flow not
from the landowner's active responsibility for [that] condition ofhis land ... or his
knowledge of or intent to cause such [a condition] but rather, and quite simply, from his
very possession and control of the land in question."
The persistence of unpermitted development on NBRLLC property constitutes a continuing
violation of the Coastal Act and damage to coastal resources is ongoing. It is NBRLLC's
responsibility to obtain a coastal development permit to authorize development on their property
or to correct conditions on their property that violate the Coastal Act.
In addition, pursuant to Coastal Act Section 30811, for example, even if unpermitted
development was undertaken by another party or NBRLLC was not the property owner at the
time unpermitted development was undertaken, the Commission may order NBRLLC to restore
the property because development occurred without a coastal development permit, is inconsistent
with the Coastal Act, and continues to affect the resources at the site, which NBRLLC now
owns.
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The authority of the Coastal Commission to order a property owner to restore property ensures
that a property owner cannot take benefit from elimination or degradation of coastal resources
that has occurred on its property as a result of unpermitted development. Along those same lines,
in reviewing applications for proposed development, the Commission typically considers the
state of the site as it was prior to the impacts of any unpermitted development in order to
determine what the impacts of the proposed project will be. Here, unpermitted development,
such as the drilling of additional wells, installation of structures, and extensive vegetation
removal, noted above, cannot be used as a basis to justify development in areas where, were it
not for the unpermitted development, protected habitats would flourish. If an approach to the
contrary were taken, it would essentially result in a windfall for the property owner at the
expense of protected coastal resources. Thus, consideration of development proposals must view
site conditions as if unpermitted development had not occurred.
As described throughout this letter, CDP application No. 5-13-032 is for proposed development
on properties with unresolved Coastal Act violations that affect the baseline condition of said
properties (i.e. its condition if not for the unpermitted development). Thus, until such time as we
are able to find a clear a path to resolution of the subject unpermitted development issues and
clearly establish the baseline condition of the subject property, we must consider the application
incomplete. Without such information, the Commission cannot make a determination that the
proposed development is consistent with the Coastal Act. We believe that the consent cease and
desist order process proposed below is the most expeditious way to resolve this matter and
establish baseline conditions necessary to move the permitting process forward.
Thus, it is in all parties' interest to resolve the Coastal Act violations described herein amicably
and as quickly as possible so that all parties can move forward. One option that you may want to
consider is agreeing to consent orders. Consent cease and desist and restoration orders would
provide all the parties with an opportunity to have more input into the process and timing of
restoration of the property and mitigation of the damages caused by the unpermitted activities
described above, and could potentially allow you to negotiate a penalty amount with
Commission staff in order to resolve the violation without any further formal legal action.
Another advantage to agreeing to a consent order is that it replaces the need for costly and time
consuming litigation. Further, in a consent order proceeding, Commission staff will be
promoting the agreement between the parties and staff, rather than addressing the violations
through a disputed hearing, which could only highlight the violations of the Coastal Act for
which the parties are responsible.
Consent orders would provide for a permanent resolution of this matter and restoration ofthe
properties. If you are interested in discussing the possibility of agreeing to consent orders, please
contact me by no later than February 14, 2014 to discuss options to resolve this case.
Since these issues have come to light, we have worked steadily toward resolution, but have also
proceeded conservatively in order to gather facts and consider the input of all the partie~. As you
know, since the property is secured for public safety reasons, and also d~e to the scale and
complex nature of the existing development on the site, it has been difficult for staff to verify
compliance with the Exemption. Seclusion also has precluded easy access to the site to discover
the presence of protected coastal resources on site. On the occasions when staff has been on site,
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we have focused on resolving distinct issues on specific portions of the site.
As evidenced by the permitting and enforcement history of the site, it has always been the
Commission's intent to require coastal development permits for additional wells and other
development not specifically covered by the Ex,emption. The coastal development permit process
is critical to protecting the wetlands and sensitive habitats referenced above, as well as other
coastal resources present on the site. It is only through careful analysis, siting, and conditioning
of proposed development through the coastal development permitting process that protection of
these significant resources can be furthered.
Staff would be happy to meet with you before the date noted above to discuss the steps necessary
to resolve the unpermitted development described in this letter and to discuss the necessary scope
of that resolution. Our goal is to resolve this situation amicably and as quickly as possible so that
all parties can move forward. We greatly appreciate your time and input and look forward to
discussing this matter further and working together on a consensual resolution. If you have any
questions about this letter or the pending enforcement case, please do not hesitate to contact me
as soon as possible at (562) 590-5071.
Sincerely,

Andrew Willis
Enforcement Analyst
cc:

Jared Ficker, California Strategies, LLC
Lisa Haage, Chief of Enforcement, CCC
Sherilyn Sarb, Deputy Director, CCC
Allison Dettmer, Deputy Director, CCC
Alex Helperin, Senior Legal Counsel, CCC
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EDWARD G. BROWN, JR., Governor

STATE OF CALIFORNIA -- THE RESOURCES AGENCY

CALIFORNIA COASTAL COMMISSION
SOUTH CENTRAL COAST AREA
89 SOUTH CALIFORNIA ST., SUITE 200
VENTURA, CA 93001
(805) 585-1800

MEMORANDUM
FROM:

Jonna D. Engel, Ph.D.
Ecologist

TO:

Andrew Willis
Enforcement Supervisor

SUBJECT:

Biological Resources of Certain Areas Impacted by Subject Activities on
Newport Banning Ranch

DATE:

February 25, 2015

Documents Reviewed:
Ortega, B.A. (Dudek). March 7, 2014. 2014 Focused Non-Breeding Season Burrowing
Owl Surveys, Newport Banning Ranch Project, Orange County, California.
Report addressed to Michael Mohler, Newport Banning Ranch, LLC.
Dudek. October 24, 2013. Review and Comparison of California Gnatcatcher Surveys
Results for the Newport Banning Ranch Property, Orange County, California.
Memorandum addressed to Newport Banning Ranch, LLC.
Vergne, P.J. (Dudek). August 26, 2013. 90-Day Protocol Survey Report for the
Federally-Listed Pacific Pocket Mouse on the Newport Banning Ranch, City of
Newport Beach and Unincorporated Orange County, Orange County, California.
Permit Number TE-068072-3. Report addressed to Ms. Susie Tharratt, Recovery
Permit Coordinator, Carlsbad Fish and Wildlife Office.
Compton, D. (Dudek). August 21, 2013. 2013 Focused Least Bell’s Vireo Surveys,
Newport Banning Ranch Project, Orange County, California. Report addressed
to Michael Mohler, Newport Banning Ranch, LLC.
Ortega, B.A. (Dudek). May 31, 2013. Focused California Gnatcatcher Survey, Newport
Banning Ranch Project, Orange County, California. Report addressed to U.S.
Fish and Wildlife Service; Attn: Recovery Permit Coordinator.
Davis, J.H. IV (Dudek). May 2013. Jurisdictional Determination of Seasonal Features
for the Newport Banning Ranch. Prepared for Newport Banning Ranch, LLC.
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Davis, J.H. IV (Dudek). February 2013. Grassland Assessment and Vegetation
Mapping Survey Report for the Newport Banning Ranch. Prepared for Newport
Banning Ranch LLC.
Bomkamp, T (Glenn Lukos Associates) and J. H. Davis IV (Dudek). January 29, 2013.
Summary of Protocol Surveys for Federally-Listed Vernal Pool Branchiopods
Conducted on Newport Banning Ranch, City of Newport Beach and
Unincorporated Orange County, California. Report addressed to Christine
Medak, U.S. Fish and Wildlife Service.
Johnston, A.M. (BonTerra). June 29, 2011. Supplemental Biological Resource
Information for the Sunset Ridge Park Project. Letter to Michael Sinacori, Public
Works Department, City of Newport Beach.
Bomkamp, T. (Glenn Lukos Associates). June 14, 2011. Clarification Regarding CAGN
Mapping from 2002 Protocol Surveys Conducted by Glenn Lukos Associates for
West Newport Oil. Memorandum to Christine Medak, USFWS.
LSA Associates. December 9, 2010. California Gnatcatcher Issues at the Sunset
Ridge Park/Newport Banning Ranch Site. Memorandum from Art Homrighausen
and Richard Erickson, LSA Associates, to Mike Sinacori, City of Newport Beach,
Department of Public Works. This memorandum includes LSA’s 1991 vegetation
map and LSA’s annual gnatcatcher survey maps from 1992 through 1996.
Hamilton, Robb (Hamilton Biological). December 10, 2009. Review of Biological
Resource Issues, Sunset Ridge Draft EIR. Memorandum from Hamilton
Biological to Janet Johnson Brown, City of Newport Beach.
BonTerra Consulting. June 25, 2009. Results of Coastal California Gnatcatcher
Surveys for Newport Banning Ranch Project Site, Orange County, California.
Letter addressed to Ms. Sandy Marquez, USFWS.
Glenn Lukos Associates. August 2008. The Newport Banning Ranch Biological
Technical Report. Report prepared for Mike Mohler, Newport Banning Ranch,
LLC.
Glenn Lukos Associates. July 19, 2007. Submittal of 45-Day Report for coastal
California gnatcatcher Surveys for the 412.5 Newport Banning Ranch Property,
City of Newport Beach and Unincorporated Orange County, Orange County,
California. Survey report from Glenn Lukos Associates Biologist Ingrid Chlup to
Sandra Marquez, USFWS.
Glenn Lukos Associates. July 25, 2006. Submittal of 45-Day Report for Coastal
California Gnatcatcher Presence/Absence Surveys for the 412.5 Newport

2
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Banning Ranch Property, City of Newport Beach and Unincorporated Orange
County, Orange County, California. Survey report from Glenn Lukos Associates
Biologist Jeff Ahrens to Daniel Marquez, USFWS.
Glenn Lukos Associates. October 14, 2002. Protocol Surveys for the Coastal California
Gnatcatcher; West Newport Oil Property, Orange County California. Survey
report from Glenn Lukos Associates Biologist Tony Bompkamp to Leonard
Anderson, West Newport Oil Property.
Gnatcatcher survey map. 2000. Unknown source (we believe the source is PCR
Services).
PCR Services. 1998. Gnatcatcher survey map.
PCR Services. 1997. Gnatcatcher survey map.
LSA. 1996. Spring 1996 California Gnatcatcher Survey. Survey report from LSA
Biologist Richard Erickson to Leonard Anderson.
LSA. 1995. Spring 1995 California Gnatcatcher Survey. Survey report from LSA
Biologist Richard Erickson to Leonard Anderson.
LSA. 1994. Results of 1994 Gnatcatcher and Wren Surveys. Survey report from LSA
Biologists Robb Hamilton and Richard Erickson to Leonard Anderson, West
Newport Oil Company.

I have been asked to review the locations within Newport Banning Ranch where both of
the following are true: 1) the Subject Activities, as defined in CCC-15-CD-01/CCC-15RO-01, have taken place (Figure 1); and 2) as a result of those Subject Activities, the
areas remain mapped by Dudek as either “Disturbed” or “Developed” on Figure 5,
Vegetation Communities, in their February 2013 Grassland Assessment and Vegetation
Mapping Survey Report for the Newport Banning Ranch 1, to assess the likely status of
the biological resources in these areas prior to these activities. In order to accomplish
this I have visited the site numerous times (September 15, 2010, December 15, 2010,
June 7, 2011, March 3, 2014, June 10, 2014, June 11, 2014); reviewed the documents
listed above (presented in chronological order), including the vegetation, wetland, and
1

Figure 5, Vegetation Communities, found in Davis, J.H. IV (Dudek). February 2013. Grassland
Assessment and Vegetation Mapping Survey Report for the Newport Banning Ranch, is still subject to
Coastal Commission review and revision.

3
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sensitive species data and maps spanning 1992 to 2014; reviewed peer reviewed
literature; and reviewed current and historical aerial photographs.
Several habitat types were disturbed as a result of the Subject Activities including 1)
coastal scrub communities that function as habitat for the federally threatened coastal
California gnatcatcher (Polioptila californica californica), the coastal cactus wren
(Campylorhynchus brunneicapillus sandiegensis),a California species of special
concern, and many other species of plants and animals; 2) areas of extensive wetland
vegetation (salt marsh, seasonal ponds, vernal pools); 3) rare vegetative communities
including maritime succulent scrub and purple needlegrass grassland; and 4) other
habitats such as non-native annual grassland that support burrowing owls and raptor
foraging.
ESHA Definition
Section 30107.5 of the Coastal Act defines Environmentally Sensitive Habitat as:
Any area in which plant or animal life or their habitats are either rare or especially
valuable because of their special nature or role in an ecosystem and which could
be easily disturbed or degraded by human activities and developments.
Plants and animals and habitats that meet the rarity criterion under this definition may
include those identified in the California Department of Fish and Wildlife’s (CDFW)
Natural Diversity Database (CNDDB), which includes rare natural communities; plant
and animal species identified as rare, threatened or endangered by the state or federal
government under the state or federal Endangered Species Act; plants, animals, and
plant communities listed by NatureServe as state or global-ranked 1, 2, or 3; plants and
animals identified CDFW as Species of Special Concern; and/or California Native Plant
Society listed 1B and 2 plant species 2.
Coastal Sage Scrub
Coastal sage scrub is comprised of dominant species that are semi-woody and lowgrowing, with shallow, dense roots that enable them to respond quickly to rainfall 3. The
species composition and structure of individual stands of coastal sage scrub depend on
moisture conditions that derive from slope, aspect, elevation and soil type. Sawyer et
2

The CNDDB is a state depository of lists of rare natural communities and rare plant and animal species
generated by an array of regional, state, national and international sources that are vetted, maintained
and continually updated by the Biogeographic Branch of the California Department of Fish and Wildlife
(CDFW). In making ESHA determinations, Commission staff generally review a subset of these lists
including the list of natural communities identified as rare by CDFW, the State and Federal government
lists of rare, threatened or endangered plant and animals species, the natural communities and plant and
animal species listed by NatureServe as State or Global-ranked 1, 2, or 3, the plant and animal species
listed as California Species of Special Concern, and plant species listed by the California Native Plant
Society (CNPS) as 1B or 2.
3
Holland, R.F. 1986. Preliminary Descriptions of the Terrestrial Natural Communities of California.
State of California, The Resources Agency, Department of Fish and Game.
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al. (2008) divide coastal scrub communities into alliances including California sunflower
(Encelia californica), California buckwheat (Eriogonum fasciculatum), common
deerweed (Acmispon glaber) and coast prickly-pear, (Opuntia litteralis) 4. The coastal
sage scrub found on Newport Banning Ranch is best characterized as California
sunflower shrubland alliance; however, California buckwheat, common deerweed and
coast prickly-pear are often co-dominant.
Coastal sage scrub is increasingly rare in the coastal zone; loss of coastal sage scrub
habitat in southern California is estimated to be 70 to 90 percent 5,6. Coastal sage scrub
in southern California provides habitat for about 100 rare species, many of which are
also endemic to limited geographic regions 7. Two such species are the coastal
California gnatcatcher and the coastal cactus wren. The California gnatcatcher is an
obligate, year-round resident of coastal sage scrub communities8. Gnatcatchers in
southern California preferentially nest and feed in coastal scrub vegetation on mesas
and gentle slopes that are characterized by varying abundances of California sagebrush
(Artemisia californica), California sunflower; and California buckwheat 9. Gnatcatcher
densities in northern San Diego County were found to be highest in areas where
California sunflower and California buckwheat were co-dominant with sagebrush 10.
California gnatcatchers are known to occupy (i.e., to breed, nest, and forage) year
round various locations of coastal scrub habitat on Newport Banning Ranch. In 2007,
the USFWS identified and mapped critical gnatcatcher habitat in southern California 11.
Based on many observations of gnatcatcher use, the USFWS concluded that all of
Newport Banning Ranch is occupied by coastal California gnatcatchers. Coastal
populations of the cactus wren are also obligate inhabitants of coastal scrub habitats,
and they nest almost exclusively in prickly pear and coastal cholla (Opuntia prolifera) 12.
4

Sawyer, J., T. Keeler-Wolf and J. Evens. 2008. A manual of California vegetation; Second Edition.
California Native Plant Society, Sacramento, CA. 1300 pgs.
5
Westman, W.E. 1981. Diversity relations and succession in Californian coastal sage scrub. Ecology,
Vol. 62: 170-184
6
Department of the Interior, Fish and Wildlife Service, 50 cfr part 17, RIN 1018–AV38, Endangered and
threatened wildlife and plants; Revised designation of critical habitat for the Coastal California
Gnatcatcher (Polioptila californica californica). 50; Federal Register 72:72069. (December 19,
2007).
7
Westman (1981) op. cit.
8
Atwood, J.L. and D.R. Bontrager. 2001. California Gnatcatcher (Polioptila californica). In The Birds of
North America, No. 574 (A. Poole and F. Gill, eds.). The Birds of North America, Inc.
Philadelphia, PA.
9
Ibid.
10
Weaver, K.L. 1998. Coastal sage scrub variations of San Diego County and their influence on the
distribution of the California gnatcatcher. Western Birds, Vol. 29: 392-405.
11
Department of the Interior, Fish and Wildlife Service, 50 cfr part 17, RIN 1018–AV38, Endangered and
threatened wildlife and plants; Revised designation of critical habitat for the Coastal California
Gnatcatcher (Polioptila californica californica). 50; Federal Register 72:72069. (December 19,
2007).
12
Rea, A M. and K. Weaver. 1990 The taxonomy, distribution, and status of coastal California Cactus
Wrens. Western Birds 21: 81-126.
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Maritime Succulent Scrub
Maritime succulent scrub, which provides habitat for coastal California gnatcatchers and
coastal cactus wren, is identified as a rare plant community in CDFW’s CNDDB.
Maritime succulent scrub is a low growing, open (25% - 75% ground cover) scrub
community dominated by drought deciduous, semi-woody shrubs that grow on rocky or
sandy soils of coastal headlands and bluffs13. This community type has a very limited
distribution along the coast between southern California and northern Baja California
and on the Channel Islands. Characteristic species include California sunflower, prickly
pear, and California box-thorn (Lycium californicum) 14, which is a CNPS list 4.2 species.
The maritime succulent scrub intergrades with other scrub community types on Newport
Banning Ranch.
Purple Needlegrass Grassland
Purple needlegrass (Nasella pulchra), the California state grass, is a tuft or bunch grass
species once found abundantly throughout California grasslands. Purple needlegrass
grasslands have become increasingly rare due to intensive conversion to agricultural
land, urban development and invasion of non-native grasses and are now identified as a
rare habitat type by the CNDDB. Patches of purple needlegrass grassland area occur
sporadically across Newport Banning Ranch. These grasslands provide dwelling
habitat for burrowing animals and significant foraging habitat for numerous species of
mammals, birds, and reptiles including burrowing owls, a California Species of Special
Concern, and many species of raptors.
Non-Native Annual Grasslands
The annual grasslands on Newport Banning Ranch are dominated by a mix of nonnative species including ripgut grass (Bromus diandrus), foxtail chess (Bromus
madritensis ssp. rubens), black mustard (Brassica nigra), and tocalote (Centaurea
melitensis). Annual grasslands also provide dwelling habitat for burrowing animals and
significant foraging habitat for numerous species of mammals, birds, and reptiles
including burrowing owls and many species of raptors. A large percentage of the
annual grassland areas have been disturbed by regularly mowing on Newport Banning
Ranch; in areas where the mowing is discontinued both native shrubs (e.g. deerweed,
California sunflower) and grass (purple needlegrass) species begin to establish.
ESHA Impact Conclusion
The coastal scrub and grassland habitats on Newport Banning Ranch are 1) rare
primarily from habitat loss due to development, and/or 2) provide especially valuable
ecosystem services for rare species (e.g. coastal California gnatcatcher, coastal cactus
wren, burrowing owl), and 3) are easily degraded and disturbed by human activities and
development. Therefore, these areas meet the Coastal Act definition of ESHA and are
protected under section 30240 of the Coastal Act. Several of the areas impacted by the
13
14

Sawyer et al. (2008) op. cit.
Ibid.
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subject activities contained or were immediately adjacent to coastal scrub and/or
grassland habitat prior to the development at issue, and those areas therefore met the
definition of ESHA under the Coastal Act or were adjacent to areas that did at the time
they were affected by the subject activities.
Wetlands
Newport Banning Ranch supports large areas of salt, brackish, and freshwater marsh
on the lower mesa adjacent to the Santa Ana River. Newport Banning Ranch also
supports a number of seasonal wetlands including vernal pools. The areas identified as
seasonal wetlands do not support vernal pool invertebrate or plant indicator species but
do meet one or more of the three wetland parameters required by the Coastal Act to
qualify as a Coastal Act wetland; that is they meet the hydrology, hydrophytic
vegetation, and/or hydric soils parameter requirements. Vernal pools are discussed
immediately below.
Vernal Pools
Newport Banning Ranch supports a large number of vernal pools. Vernal pools are
shallow surficial depressions that seasonally fill with water during winter and spring
rains and dry up during summer months. Vernal pools are rare and unique habitats that
support a number of plant and animal species found only in vernal pools. Plant species
indicative of vernal pools, including brass buttons (Cotula coronopifolia) and woolly
marbles (Psilocarphus sp.), occur in several of the vernal pools on Newport Banning
Ranch. Fairy shrimp are vernal pool indicator species and there are two species
present in the vernal pools on Newport Banning Ranch; the federally endangered San
Diego fairy shrimp (Branchinecta sandiegonensis) and the versatile fairy shrimp
(Branchinecta lindahli) which is not a listed species. Vernal pool protocol level surveys
to date have documented fairy shrimp in at least 37 vernal pools on Newport Banning
Ranch including eight pools occupied by the San Diego fairy shrimp. Fifteen acres on
Newport Banning Ranch has been identified by the U.S. Fish and Wildlife Service as
San Diego fairy shrimp critical habitat. This area is the only designated critical habitat
for this species in Orange County.
Some of the areas impacted by the subject activities contained wetlands or vernal
pools. Wetlands and vernal pools are protected under section 30233 of the Coastal Act.
In some prior matters, the Commission has considered vernal ponds to be a type of
ESHA and has protected them under section 30240 of the Coastal Act. Either way,
whether viewed pursuant to section 30233 or 30240, those subject activities that
involved placement of materials in wetlands or vernal pools thus resulted in fill or
impacts to wetlands.
Approach
Newport Banning Ranch has agreed to mitigate on site for disturbance to the coastal
scrub, grassland, and wetland and vernal pool habitat from the subject activities. The
required habitat restoration acreage was strategically concentrated in several large

7
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areas versus spread out in a number of smaller patches to have the best chance of
successfully restoring the various habitat types and the respective rare species (Figure
2). A key principle of conservation biology is to restore a smaller number of large areas
as opposed to a larger number of small areas 15. This is because fragmented habitats
have reduced biological integrity because they are more vulnerable to population size
fluctuations (increases and declines), catastrophic events, introduced species,
pathogenic outbreaks, and overall loss of genetic diversity.
Wilcove et al. (1986) state that “Habitat fragmentation has been recognized as the
leading factor in species loss, on both a local and global level” 16. Increasing the number
of landscape pieces, decreasing interior habitat area, increasing the extent of habitat
edges, and increasing habitat isolation all contribute to habitat fragmentation 17. Animals
with relatively large ranges such as birds and many mammals are often the first to be
adversely affected by habitat fragmentation 18. And plant communities and individual
plant species have specific threshold habitat size requirements below which the
population will not persist through time 19. Therefore, I find this mitigation proposal
(restoring a smaller number of large areas rather than a larger number of small areas)
to be the ecologically superior approach with a high likelihood of success.

15

Groom, M.J., G.K. Meffe, & R. Carroll. 2006. Principles of Conservation Biology. Sinauer Associates,
Sunderland, MA. 761 pgs.
16
Wilcove, D.S., C. H. McLellan, and Dobson, A. P. 1986. Habitat fragmentation in temperate zones. In
Conservation Biology: The Science of Scarcity and Diversity. pp. 237-256. Edited by M. Soulé.
Sinauer Associates, Sunderland, MA, USA.
17
Li, H., J. F. Franklin, Swanson, F. J. and Spies, T.A. 1993. Developing alternative forest cutting
patterns: A simulation approach. Landscape Ecology 8: 63-75.
18
Beier, P. 1993. Determining minimum habitat areas and habitat corridors for cougars. Conservation
Biology 7:94-108.
19
Schaffer, M.L. 1981. Minimum Population Sizes for Species Conservation. BioScience, Vol. 31, No.
2: 131-134.
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Candidate Restoration Areas and Candidate Areas to be Deed Restricted

Date: 1/31/2013 - Created by: Spenser Lucarelli - Last saved by: slucarelli - Path: \\HQTR-DATA1\Gisdata\Projects\j724801\MAPDOC\WORKING\Historical_Aerials.mxd

This Exhibit 2 reflects the candidate
restoration areas, shown in yellow,
within which a total of 18.45 acres of
native habitats will be restored and deed
restricted pursuant to the Settlement
Restoration Order and the additional
candidate deed restricted area, shown
in purple, within which a total of 6.15
acres will be deed restricted to open
space.
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Figure 2: Restoration Areas
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United States Department of the Interior
FISH AND WILDLIFE SERVICE
Ecological Services
Carlsbad Fish and Wildlife Office
2177 Salk Avenue, Suite 250
Carlsbad, California 92008
In Reply Refer To:
FWS-OR-0980 158-12T A0393

OCT 09 2014
Michael Mohler
Newport Banning Ranch, LLC
1300 Quail Street, Suite 100
Newport Beach, California 92660
Tom McClosky
West Newport Oil Company
1080 West 17th Street
Costa Mesa, California 92627
Subject:

Oil Field Operations and Maintenance, Newport Banning Ranch, City of Newport
Beach, California

Dear Mr. Mohler and Mr. McClosky:
By letter received March 11,2013, you requested that the U.S. Fish and Wildlife Service
(Service) review proposed activities related to ongoing oil field operations and maintenance
within 385 acres of the Newport Banning Ranch property in the City of Newport Beach, Orange
County, California (Enclosed), relative to compliance of those activities with the Endangered
Species Act of 1973 (87 Stat. 884, as amended; 16 U.S.C. 1531 et seq.) (ESA). Federally listed
species known to occur within the property include the threatened coastal California gnatcatcher
(Polioptila californica californica, gnatcatcher), endangered San Diego fairy shrimp
(Branchinecta sandiegonensis, SDFS), and endangered least Bell's vireo (Vireo bellU pusillus,
vireo).
Section 9 of the ESA and associated regulations prohibit the take l of endangered and threatened
species without special exemption. The Migratory Bird Treaty Act prohibits killing or injuring
adults and destroying active nests. Our review of oilfield operations and maintenance activities
on the site indicate that, over time, there appears to have been a reduction in habitat for the
gnatcatcher and a reduction in the number of gnatcatcher territories. A total of 20 territories were
documented in 1993 when the gnatcatcher was listed whereas only 10 territories were observed
in 2013, and 8 territories were observed in 2014. We estimate gnatcatcher breeding habitat
J Take is defined as to harass, ha"nn, pursue, hunt, shoot, wound, kill, trap, capture, collect, or to attempt to engage
in any such conduct. Hann is further defined by the Fish and Wildlife Service to include significant habitat
modification or degradation that results in death or injury to listed species by significantly impairing essential
behavior patterns, including breeding, feeding, or sheltering.
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Mr. Michael Mohler and Mr. Tom McClosky (FWS-OR-09BO 158-12TA0393)

2

(coastal sage scrub) has declined by 7.31 acres, from 59.41 acres in 1992 to 52.10 acres in 20122.
Regular disturbance to vegetation from mowing has also increased the extent of invasive and
ornamental vegetation and decreased available foraging habitat for the gnatcatcher.
Accordingly, we are concerned that the past activities on the site may have resulted in take of
gnatcatcher through habitat modification. We would like to resolve these past compliance issues
with you. In addition, we would like to discuss the components of the maintenance plan that was
prepared, by West Newport Oil Company (WNOC) and Newport Banning Ranch LLC
(NBRLLC) in coordination with the Service, to describe ongoing activities and to accomplish the
following objectives:
Restore and maintain vegetation so that the habitat quality for the gnatcatcher is
equivalent to or greater than it was in 1993, when the gnatcatcher was federally listed as
threatened;
Maintain habitat quality for the vireo and SDFS; and
Incorporate measures to avoid impacts to gnatcatcher, vireo, and SDFS.
In summary, we appreciate the efforts of WNOC and NBRLLC to coordinate with our agency to
ensure regulatory compliance with the ESA and Migratory Bird Treaty Act. At this time, we
recommend that mowing be restricted to those areas with active oil operations or that are
necessary to maintain health and human safety. Please contact Assistant Field Supervisor Karen
Goebel by telephone or email (760-431-9440, extension 296; Karen_ Goebel@fws.gov) to
arrange a meeting to discuss these issues further.
Sincerely,

G. Mendel Stewart
Field Supervisor
cc:
Resident Agent-in-Charge, USFWS Office of Law Enforcement, Torrance

2 Dudek Associates documented a total of 52.1 0 acres of scrub (minimum of 30 percent shrub cover) in 2012 and
determined there was 58.62 acres of scrub (minimum 25 percent shrub cover) in 1992 based on vegetation mapping
completed by LSA. The Carlsbad Fish and Wildlife Office GIS staff reviewed the information and determined that a
portion of the 1992 map was not included in Dudek' s analysis; therefore, 59.41 acres of scrub was mapped in 1992.
Scrub vegetation was reduced by approximately 7.31 acres between 1992 and 2012 .
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