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ADDENDUM
July 11, 2012

TO: COMMISSIONERS AND INTERESTED PERSONS
FROM: SOUTH COAST DISTRICT STAFF

SUBJECT: ADDENDUM TO ITEM Th11C, COASTAL DEVELOPMENT PERMIT
APPLICATION 5-11-302, FOR THE COMMISSION MEETING OF JULY 12, 2012.
l. CHANGES TO STAFF REPORT

Staff recommends the following changes be made to the staff report dated 6/21/2012. Additions
are marked in bold underline text. Deletions are marked in strike-through-text.

1) Correct an error in the filing date on Page 1 of the staff report.
Filed: 12/16/2211
2) On page 4, add to the list of exhibits:

Exhibit 14 — Director’s Deed of Property to City

Exhibit 15 — Senate Bill 124

Exhibit 16 — Letter from City dated 10/14/2011 re SB124

Exhibit 17 — Excerpts from OCFA Guideline c-05: Vegetation Management Technical
Design Guideline

3) On page 6, add the following language:

The subject site was acquired by Caltrans in the 1960s in anticipation of an expansion of Coast
Highway, which did not occur. The City of Newport Beach approved a number of general plan
amendments between 1988 and 1994, which would allow a park use, multi-family residential,
and single family residential use on the site. In 1998, the City adopted a general plan
amendment which designated the Park Site for use as a neighborhood and view park. In 2001,
Senate Bill 124 directed Caltrans to transfer the property to the City, and in 2006 the City
purchased the 13.7 acre parcel. Terms of the sale included a restriction to those uses on the
subject site allowed under the Open Space — Active zoning designation (a designation which has
since been eliminated in the 2010 zoning update approved by the City), and a requirement for a
scenic easement along a 4.5 acre portion of the Park Site adjacent to Coast Highway which
prohibits permanent structures or pavement.



In its letter, dated July 9, 2012, the City argues that the statutory transfer, Senate Bill 124
(2001) (““SB 124) (Exhibit 15), of the subject site dictated that the City could only build an
active park on the site. In a letter, dated October 14, 2011, from the Newport Beach City
Attorney’s office, the City argues that leqgislative history further bolsters this position.
(Exhibit 16) The City’s position is not supported by the plain meaning of the statutory
language of the leqgislative transfer. In cases of statutory interpretation, the fundamental
task is to determine the Legislature’s intent. (Baker v. Worker’s Comp. Appeals Bd. (2011)
52 Cal.4™ 434, 442.) The text of the statute is the “best indicator of legislative intent” and
the courts may “reject literal construction that is contrary to the legislative intent apparent
in the statute or that would lead to absurd results.” (Ibid.) Thus, the court’s “first task is to
look to the language of the statute itself. When the language is clear and there is not
uncertainty as to the legislative intent, [the court] look[s] no further and simply enforce|s]
the statue according to its terms.” (Ibid.) Given this judicial method for statutory
interpretation, it is clear that the lanquage of SB 124 does not explicitly prohibit the
development of a passive park. Rather, the legislature simply transferred the subject
property to the State Parks (structured in a manner where State Parks took title under SB
124 with the City managing it) for state park purposes. There is no other conditional
language indicating that the park shall be active or otherwise. Thus, the statutory
language is clear that there is no limiting language regarding the type of park contemplated
under SB 124. As such, there is no need to resort to legislative history to interpret the
statute.

Even if the City were correct that SB 124 should be subject to interpretation using
legislative history, the City mischaracterized the legislative history of SB 124. The only
reference in the Bill Analysis to an active park is a statement that it is the City’s intent, not
the Legislature’s intent, to build baseball and soccer fields. There is nothing in the
referenced legislative history (see Exhibit 16) mandating that the City has to build an active
park on the transferred property.

Finally, the City claims that the Sunset Ridge property must be used for an active park
because it alleges that the purchase and sale agreement between the City and the State,
when the State decided to sell the property to the City instead of having the City manage
the property for State Parks, dictated as much. The Grant Deed (Exhibit 14) which
includes a City Council resolution authorizing the purchase of the subject property, dated
September 26, 2006, states that the purchase and sale agreement provides, among other
things, that “[t]he property must be used as a park consistent with the current Open Space-
Active (OS-A) zoning.” The OS-A zoning designation is no longer part of the City’s zoning
code, so it is unclear upon which standard the City could even rely on to comply with the
purchase and sale agreement condition. Moreover, at the July 2006 hearing, prior to the
City’s resolution, dated September 26, 2006, regarding the purchase of the subject
property and the City’s acceptance of the subject site deed on November 16, 2006, the
Commission certified a land use plan amendment, as submitted, for the subject property,
with the designation of the site going from Medium Density Residential to Open Space.
(NPB-MAJ-1-06 Part B (Caltrans West)) In the findings, the Commission notes that the
Open Space designation is “intended to provide areas for a range of public and private uses




to meet the recreation needs of the community and to protect, maintain, and enhance the
community’s natural resources.” The Commission’s findings also noted that a detailed
natural resource analysis must be conducted when the City proposes a project and “that
the developable area of the site may be restricted by the existence of habitat and associated
setbacks/buffers.” Given that the Commission certification of this LUP amendment,
changing the land use designation of the subject site to Open Space, happened before the
City’s resolution authorizing the purchase of Caltrans West subject to the condition that
the City build a park consistent with a designation not assigned to the property, OS-A, it is
illogical that the City agreed to a condition in the purchase and sale agreement contrary to
the existing zoning at the time.

Moreover, even if the purchase and sale agreement contemplated an active park, the
Commission was not a party to this agreement and is not bound by its terms. Further, the
City’s argument that it must build an active park fails because parties to a contract may be
excused from performing under the terms of the contract where the performance is
prevented by operation of law. (See National Pavements Corp. of Calif. V. Hutchinson Co.
(1933) 132 Cal.App. 235, 238.) In this vein, the City entered into the purchase and sale
agreement in 2006, well after the effective date of the Coastal Act which contains policies to
protect coastal resources in the coastal zone and after the effective date of the subject site’s
land use designation as Open Space, not Open Space-Active. Thus, any conditions in the
purchase and sale agreement would likely be excused as impossible to perform by
operation of laws existing at the time of the agreement, including the Coastal Act and its
own zoning designation of the site. Therefore, the City cannot support its position that it
must build an active park because the purchase and sale agreement between it and the
State said so.

4) On page 21, add the following language:

For the present matter, there is major vegetation on the subject site and any removal of this
vegetation constitutes development which triggers the requirement for the City to seek approval
of a coastal development permit application for the removal of the vegetation. To date, the
Commission has not issued any coastal development permits for mowing of the major vegetation
at the subject site. Further, an applicant claiming a vested right in certain development must
submit a vested rights claim application to the Commission before the applicant can
establish a legal vested right in development in the coastal zone. (See, LT-WR v. Coastal
Commission (2007) 152 Cal.App.4" 770, 783-786.) tThe City of Newport Beach has not
submitted a vested rights application, and, additionally, prior to the City’s ownership, Caltrans
never applied for a vested rights determination from the Commission which, as noted above, is
required to establish a vested right in development. Thus, since the Commission has not
approved any vested rights claim for mowing of the major vegetation at the subject site, the City
cannot maintain it has a vested right to mow the major vegetation on the subject site. Even if the
City applies for a vested rights determination, it is unclear if periodic mowing would even
qualify as an activity that would merit the evaluation of a vested rights determination because a
party does not typically perform substantial work and incur substantial liabilities when engaging




in annual or semi-annual mowing on a parcel. Moreover, mowing of a site’s major vegetation is
likely not an activity that would qualify for a vested rights determination because the City’s
claim that it has authority to mow the site in perpetuity is one that has no defining point of
completion while a vested right typically applies in situations where there is a beginning and an
end to a government-approved construction project. (See, Avco Community Developers, Inc. v.
South Coast Regional Commission (1976) 17 Cal.3d 785, 791; see, also, Billings v. California
Coastal Commission, (1980) 103 Cal.App.3d 729, 735.) Therefore, it is the Commission’s
position that since neither Caltrans nor the City ever applied for a vested right in the mowing,
neither has can claim it has established a vested right for the ongoing mowing of major
vegetation at the site, and that activity is subject to coastal development permit requirements
pursuant to the Coastal Act._The Commission cannot consider and decide a matter which
has not been applied for, presented and noticed and as such cannot consider this implicit
claim for a vested right within a permit application.

In a letter, dated July 9, 2012, the City argues that “[t]he City’s ongoing maintenance
activities pre-date the Coastal Act and, in any event, the City has a vested right to continue
that ongoing pre-Coastal Act use.” The City seems to be making two different arguments,
a claim that the mowing is exempt maintenance and a claim that the City has a vested right
to continue mowing.

The City claims its mowing activities are maintenance activities which pre-date the Coastal
Act and, as such, it never needed a CDP to conduct maintenance on the subject site. In
other words, the City claims its mowing activities constitute exempt maintenance. As the
staff report notes, below, the subject site contains extensive areas of ESHA within the
proposed active park. Pursuant to section 30610(d) of the Coastal Act, certain
maintenance activities are exempt from CDP requirements except methods of maintenance
that involve a risk of substantial adverse environmental impact as dictated by the
Commission’s requlations. Under section 13252 of the Commission’s regulations, the
exemption does not apply when the maintenance activity involves the use of mechanized
equipment within ESHA. Therefore, the City’s “ongoing maintenance” is not exempt
maintenance, constitutes development and is unpermitted development because the City
has never acquired a CDP for its mowing activities in ESHA.

As noted above, the City is required to submit a vested rights claim application to the
Commission before it can claim it has established a vested right. Therefore, it cannot claim
it has a vested right unless the Commission has already acted on a vested rights claim by
the City. The City relies on an appellate court case, Monterey Sand Company v. CCC (1987)
191 Cal.App.3d 169 (“Monterey Sand Co.™), for the general proposition that it doesn’t need
a CDP for its ongoing mowing activities because it has a vested right to continue these
activities under the premise that the mowing is a “continued operation,” with Caltrans
having started the operations before Prop. 20. In Monterey Sand Co., the plaintiff
challenged the Commission’s denial of a vested rights application and the court held that the
plaintiff had established a vested right in its continued operation of sand extraction from
Monterey Bay because it established it had all the requisite permits from governing
requlatory agencies before passage of Proposition 20. (Id. at pp 175-179.) In stark




contrast, the City has never applied for a vested rights determination, and thus stands
inapposite to the plaintiff in Monterey Sand Co. Moreover, since neither the City nor
Caltrans has ever applied for a vested rights claim determination, the City cannot use this
coastal development permit application process as a forum to assert its mowing activities
on the subject property is a type of activity that would qualify for a vested rights claim.
Rather, the Commission may only make this determination during a properly noticed and
scheduled hearing that clearly indicates that the Commission will be considering a vested
rights application on its agenda. (14 CCR 88 13059, 13200-13204.) Therefore, since the City
has not applied for a vested rights claim determination, there has been no noticing or
scheduling of such a vested rights claim, thus the Commission cannot consider the merits of
such a claim at this time.

Monterey Sand Co. also establishes why a vested rights claim would be unlikely to succeed.
The court explained that “[t]he foundation of the vested rights doctrine is estoppel which
protects a party that detrimentally relies on the promises of the government.” (Id. at 177.)
Unlike in Monterey Sand Co., where the State had approved a lease prior to enactment of
the Coastal Act and the mining company had made significant investments in reliance on
that lease, the City has not identified any past promises by the state regarding the mowing
activity nor has it identified any significant investments that it made in order to continue
the mowing activity.

5) On page 21, before section E. ENVIRONMENTALLY SENSITIVE HABITAT, add the
following language:

6. City’s Nuisance Abatement Goes Beyond What is Necessary to Abate the Newport Beach
Fire Department’s Declared Nuisance

In its letter, dated July 9, 2012, the City argues that its ““on-going maintenance activities are
legal because they constitute nuisance abatement which is not subject to coastal
development permit requirement.” To support its position, the City has submitted a
“Notice of Nuisance,” dated June 8, 2012, issued by the Newport Beach Fire Marshal likely
in response to the Commission’s prior staff report on this project, for the November 2011
Commission meeting, which noted that the City could not rely on a claim of nuisance
abatement of the Sunset Ridge property when it never followed its own abatement
procedures, as dictated in Newport Beach Municipal Code section 10.48.030 “Notice of
Nuisance.” The City’s Notice of Nuisance on June 8, 2012 does not have retroactive effect
and is entirely irrelevant to the mowing activities that occurred prior to June 8, 2012.

Pursuant to Newport Beach Municipal Code section 10.48.020, the Fire Marshal may
declare and abate a public nuisance under limited circumstances including the following:

A. Weeds growing upon highways, streets, sidewalks, parkways or private
property in the City.




B. Dry grass, stubble, brush, garden refuse, litter or other flammable material
which constitutes a fire hazard or which, when dry, will in reasonable probability
constitute a fire hazard.

C. Poison oak and poison ivy when the location of such plants constitutes a menace
to the public health.

D. All rubbish, refuse and dirt upon parkways or sidewalks and all rubbish and
refuse upon private property in the City. (Ord. 2001-2 § 2, 2001: Ord. 1194 § 2

(part), 1966)

In its Notice of Nuisance, the Fire Marshal appeared to rely on subsection (B) as grounds
for requiring the City to abate the nuisance on the subject site. The Notice of Nuisance
findings conclude that “the property will need to be cleaned of all dry grass, stubble, brush,
garden refuse, litter, or other flammable material that constitutes a fire hazard or that will
when dry.” The City’s nuisance abatement, however, is subject to coastal development
permit requirements because the Fire Marshal’s recommended abatement activities go
beyond what is necessary to abate a nuisance. Notably, the Fire Marshal did not include
the qualifying language in Newport Beach Municipal Code section 10.48.020(B) which
allows for clearing if the vegetation will, “in reasonable probability,”” constitute a fire
hazard when the vegetation is dry.

In Citizens for a Better Eureka v. Coastal Commission (“CBE”) (2011) 196 Cal.App.4™ 1577,
the court established the following “workable rule” when evaluating activities targeted at
abating a city or county declared nuisance: “[W]here a local government properly declares
a nuisance and requires abatement measures that are narrowly targeted at abating the
declared nuisance, those measures do not require a [CDP]. On the other hand, a CDP is
required if the development “activity exceeds the amount necessary” “simply to abate the
nuisance.”(ld. at p. 1585.) In CBE, the court upheld the Commission’s findings that the
plaintiff’s abatement activities to allegedly comply with the City of Eureka’s nuisance
declaration to clean up contaminated soils, cut weeds and pick up litter on plaintiff’s
project site, went beyond what was necessary to abate the nuisance. (ld. at p. 1586.) The
court agreed with the Commission’s position that plaintiff’s proposed abatement which
incorporated a wetland fill and restoration aspect of development involved “environmental
and regulatory issues significantly beyond those presented in the ‘site remediation’ portion
of the development in which the nuisances indentified by the City—contaminated soil,
rubbish, and overgrown vegetation—would be abated.” (Id. at p. 1587.) As such, the court
concluded that the plaintiff needed to attain a CDP for any activity that goes beyond what
is necessary to abate a nuisance. (Ibid.)

Similarly, the Newport Beach Fire Department, in its Notice of Nuisance goes beyond what
is necessary to abate the nuisance on the subject property when it declared that the City
must clean the subject property “of all dry grass, stubble, brush, garden refuse, litter, or
other flammable material that constitutes a fire hazard or that will when dry.” Without




more direction, the abatement procedures will exceed what is necessary to abate the
nuisance. Generally, the Commission does not require a property owner to seek a CDP for
fuel modification activities within a certain distance, usually 100 feet, of structures
consistent with local government fire codes. The City has a similar provision in its
Municipal Code. Any clearing beyond the generally allowed fuel modification area close to
structures requires a coastal development permit. _In cases where a local government has
declared a nuisance due to fire hazards on a site and required abatement of the entire site,
going beyond the typically-allowed clearing of vegetation within 100 feet from a structure,
the Commission would look at the habitat of the site to determine which species on the site
do not present a fire hazard and work with the local government in the CDP context to
create a detailed, narrowly-tailored fuel management plan that does not have significant
adverse effects on coastal resources. Dr. Engel, contrary to the City’s allegation’,
characterizes the subject site, in particular the Disturbed Encelia area, as containing
extensive areas of ESHA since the Commission, as noted below, considers the subject site
condition as though the unpermitted mowing did not occur, with the primary species in
that area being the fire resistant plant species, Encelia californica. The 3.3-acre Disturbed
Encelia area on the subject site also consists of fire resistant, and native, deerweed (Lotus
scoparius). The Newport Beach Fire Department (See Exhibit 11) and the Orange County
Fire Authority’ (Exhibit 17) both list the Encelia californica and deerweed as fire resistant
species. The Orange County Fire Authority states that Encelia californica is “[a]cceptable
in all fuel modification wet and dry zones in all locations” where a fuel modification zone is
defined as a “strip of land where combustible native or ornamental vegetation has been
modified and partially or totally replaced with drought tolerant, fire resistant, plants.”
Based on this, Orange County essentially advises its residents to plant Encelia californica in
all fuel modification zones throughout the county. Thus, the City’s suggestion that
abatement of the nuisance on the subject site requires complete clearing of the property
goes beyond what is required to eliminate fire hazards on the subject site since a majority
of the Disturbed Encelia area on the subject site contains fire resistant plant species, like
Encelia californica and deerweed (L otus scoparius). Therefore, while the Coastal Act
recognizes the City’s power to declare, prohibit, and abate a nuisance as provided in
section 30005, its abatement activities go beyond what is required to abate the declared
nuisance and, thus, those activities are not exempt from permitting requirements and the
City must apply for a CDP if it wishes to abate a nuisance by clearing areas beyond the
areas 100 feet from structures on the subject site.

! The City is completely in error when it declared, in its letter, that “Dr. Engel further states that but for the
City’s mowing, the disturbed vegetation would be closely spaced and include highly flammable and
undesirable plant species, such as black mustard and thistle.” The City does not cite to a specific document to
support its assertion that Dr. Engel made such a statement. And, in fact, the City cannot support this
position because Dr. Engel never made this statement.

2 http://www.ocfa.org/ uploads/pdf/guidec05.pdf




6) On page 27, add the following language:

The federally listed California gnatcatcher has been mapped within close vicinity to the
Disturbed Encelia Scrub. A mature stand of encelia scrub would be utilized by the gnatcatcher
for foraging and potentially nesting. The vegetation, at 3.3 acres, is within the range of
minimum breeding territory sizes for the gnatcatcher. The vegetation is easily degraded by
human activity and development, as is seen by the areas of cleared vegetation on the Park Site
and on adjacent areas. Therefore, the Disturbed Encelia Scrub serves as a habitat for a federally
listed species and plays a special role in the ecosystem which could easily be degraded by human
activity. Therefore, the Disturbed Encelia Scrub qualifies as ESHA.

In its letter, dated July 9, 2012, the City arques that since the Commission did not comment
on its draft EIR when the City circulated it for the Sunset Ridge project then the
Commission is precluded from claiming that the Disturbed Encelia area constitutes ESHA.
While the Commission makes every effort to submit comments to a lead agency on its draft
EIR findings as the findings relate to the Coastal Act policy considerations, due to severe
Commission staff time restraints, staff cannot always submit written comments to a lead
agency before the end of the draft EIR comment period. The conclusions of the EIR,
however, do not in any way limit the Commission’s evaluation of the project’s consistency
with Coastal Act requirements. Coastal Act section 30621 requires the Commission to
review CDP applications de novo. The City’s argument that the EIR limits the
Commission’s review is inconsistent with this requirement. Further, Public Resources
Code section 21174 provides that where CEQA and the Coastal Act conflict, the Coastal
Act controls. Therefore, the City’s position that the Commission cannot make an ESHA
finding that differs from the City’s certified EIR is incorrect.

1. ADDITIONAL COMMENT LETTERS
Please find staff responses to two of the attached additional comment letters:
1. Letter from the California Farm Bureau, dated July 3, 2012

A representative from the California Farm Bureau (the “Farm Bureau”) has written a letter
stating that the staff recommendation on the Sunset Ridge Park project has “potential detrimental
ramifications for our coastal farming communities.” In its letter, the Farm Bureau states that the
analysis present in the staff report could lead to a determination by the Commission that certain
property, like farmland property, that “has been incontrovertibly disturbed and maintained for
half a century” contains major vegetation or ESHA. Its reasoning is that if a threatened or
endangered species is found adjacent to farmland property, that threatened or endangered species
might use the farmland property as habitat and the farmland property, under the staff report’s
analysis, could become ESHA for that species. The Farm Bureau is concerned that such a
finding would prevent a farmer from continuing his or her farming activities because the
Commission’s finding of ESHA on the farmland property would preclude him or her from
continuing to clear major vegetation on the farmland for agricultural purposes. However,



clearing major vegetation for agricultural purposes which has regularly occurred on farmland
would not be considered development requiring a coastal development permit. Coastal Act
Section 30106 states (in relevant part, emphasis added):

"Development™ means... the removal or harvesting of major vegetation other than for
agricultural purposes, kelp harvesting, and timber operations which are in accordance
with a timber harvesting plan submitted pursuant to the provisions of the Z'berg-Nejedly
Forest Practice Act of 1973 (commencing with Section 4511)....

Thus, the removal or harvesting of major vegetation for agricultural purposes is exempt from
permitting requirements. In contrast, in the current matter, the subject site has never been
cleared for agricultural purposes, thus the “other than for agricultural purposes” language of
Section 30106 has never applied. Further, such clearing of major vegetation has not received a
coastal development permit. Therefore, the Sunset Ridge project is not analogous to a situation
involving farming.

A coastal development permit may be required for the clearing of major vegetation on or near a
farmland where the clearance isn’t for agricultural purposes. Agricultural purposes include, but
are not limited to, cultivating soil, producing crops and/or raising livestock. Clearance of major
vegetation on farmland for non-agricultural purposes such as for construction of a residence
would also require a coastal development permit. Additional site specific circumstances may
affect whether clearance of major vegetation may be considered to be for agricultural purposes .

2. Letter from the Newport Beach City Attorney’s Office, dated July 9, 2012.

Staff responded to most of the City’s letter in changes to the findings, attached to this addendum.
Staff would like to respond to the remaining argument in the City’s letter here.

The City argues that if the Commission denies its application for an active park, such a decision
will “have the unfortunate effect of working a regulatory taking of the City’s property.” Both the
California Constitution (Article I, section 19) and the U.S. Constitution (Fifth Amendment)
provide that private property shall not be taken for public use without just compensation. In this
case, the subject property is public property. Therefore, the City cannot claim it will suffer from
“the unfortunate effect of working a regulatory taking of the City’s property” because the
constitutional protections afforded under takings law only applies to a taking of private property.
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The STATE OF CALIFORNIA, acting by and through its Director of Transportation, does hereby grant to the

City of Newport Beach /d?

all that real property in the _City of Newport Beach County of_QOrange , State of California, described as:

Parcel No. DD 040766-01-01

That portion of Lot 1 of Tract No. 463 in the City of Newport Beach, County of Orange, State of
California as shown per a map filed in Book 32, Pages 2 and 3 of Miscellaneous Maps in the office of
the County Recorder of said county; that portion of Lot 1 of Tract No. 2250 as shown per a map filed
in Book 104, Pages 6 and 7 of said Miscellaneous Maps; that portion of Melrose Mesa (Tract No. 15) as
shown on a map filed in Book 9, Page 19 of said Miscellaneous Maps; that portion of Lot D of the
Banning Tract, as shown on a map of said tract filed in the case of Hancock Banning, et al. vs. Mary
H. Banning for partition, and being Case No. 6385 upon the Register of Actions of Superior Court of
Los Angeles County, California, bounded as follows:

Bounded northeasterly by the northeasterly line of the lands described as Parcel 1 of State Parcel No.
40767 in a Grant Deed recorded February 14, 1966 in Book 7839, Page 739 of Official Records in the
office of the County Recorder of Orange County, California;
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Bounded westerly by the westerly line of said Grant Deed, said westerly line also being described as a
portion of the northerly prolongation of the westerly line of Annexation No. 55 to the City of Newport
Beach dated September 19, 1963;

Bounded southwesterly by the northeasterly line of “new” Pacific Coast Highway as described in a
Director’s Deed (State Parcel No. DD 040767-03-01) from the State of California to the City of
Newport Beach, a municipal corporation, recorded May 6, 1993 as Instrument No. 93-0304178 of said
Official Records;

and bounded southerly and southeasterly by the center line of “new” Superior Avenue as described in
a Director’s Easement Deed (State Parcel No. DE 040766-1) from the State of California to the City of
Newport Beach, a municipal corporation and charter city, recorded May 6, 1993 as Instrument No. 93-
0304175 of said Official Records.

EXCEPTING THEREFROM those rights and interests previously excepted from that parcel of land
described in the deed from A.E.S. Chaffey, et al., to the State of California (State Parcel No. 40766),
recorded January 7, 1966 in Book 7801, Page 108 of said Official Records.

ALSO EXCEPTING THEREFROM those rights and interests previously excepted from those parcels
of land described in the deed from BEECO, LTD., to the State of California (State Parcel No. 40767),
recorded February 14, 1966 in Book 7839, Page 739 of said Official Records.

SUBJECT TO an easement for storm drain purposes, 35.00 feet wide; and an easement for sanitary
sewer purposes, 30.00 feet wide, both as described in a Director’s Deed (State Parcel No. DE 040767-
01-02) from the State of California to the Newport Crest Homeowners Association, a California
Nonprofit Mutual Benefit Corporation, recorded September 11, 1990 as Instrument No. 90-479322 of
said Official Records.

There shall be no abutter’s rights of access appurtenant to the above-described real property in and to
the adjacent state highway over and across those portions of the northeasterly line of “new” Pacific
Coast Highway hereinabove described in said deed recorded as Instrument No. 93-03041 78 of Official
Records, said portions of the northeasterly line being further described as having a bearing and a
distance of “North 54°21°52” West, 215.42 feet” and “North 53°13°07” West, 167.37 feet™.
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PARCEL 040766-3

RESERVING UNTO THE GRANTOR AN EASEMENT FOR SCENIC VIEW AND OPEN SPACE
PURPOSES OVER THE AFOREMENTIONED PROPERTY, LYING SOUTHERLY OF THE FOLLOWING
DESCRIBED LINE:

COMMENCING AT THE INTERSECTION OF THE SOUTHWESTERLY LINE OF LOT 3 OF TRACT NO.
7817, PER MAP FILED IN BOOK 308, PAGES 33 AND 34 OF MISCELLANEOQUS MAPS, IN SAID OFFICE
OF THE COUNTY RECORDER OF SAID COUNTY, WITH A LINE PARALLEL WITH AND DISTANT
100.00 FEET WESTERLY OF THE WESTERLY LINE OF SAID LOT 3; THENCE ALONG SAID
PARALLEL LINE, S00°19°10"W 505.12 FEET TO THE TRUE POINT OF BEGINNING; THENCE
N71°14°04”E  254.46 FEET TO A POINT ON A LINE PARALLEL WITH AND DISTANT 263.60 FEET
SOUTHWESTERLY OF SAID SOUTHWESTERLY LINE OF SAID LOT 3; THENCE ALONG SAID
PARALLEL LINE $62°13°53”E 838.20 FEET TO A POINT ON THE NORTHERLY LINE OF “NEW”
SUPERIOR AVE AS DESCRIBED IN A DOCUMENT RECORDED MAY 6, 1993 AS INSTRUMENT NO. 93-
0304175 OF SAID OFFICIAL RECORDS.

EXCEPTING THEREFROM THAT PORTION OF SUPERIOR AVENUE AS DESCRIBED IN SAID
DOCUMENT RECORDED MAY 6, 1993 AS INSTRUMENT NO. 93-0304175 OF SAID OFFICIAL
RECORDS.

GRANTEES USE OF SAID EASEMENT AREA SHALL BE LIMITED TO THOSE “PERMITTED” USES
UNDER GRANTEE’S ZONING DESIGNATION OPEN SPACE - ACTIVE AS DEFINED UNDER TITLE 20
OF GRANTEES ZONING CODE AS IT EXISTED ON OCTOBER 12, 2006. ADDITIONALLY THE
GRANTEE IS PROHIBITED FROM PLACING PERMANENT STRUCTURES OR PAVEMENT WITHIN
THE EASEMENT AREA, AND NO PARKING OF MOTORIZED VEHICLES SHALL BE PERMITTED
WITHIN THE EASEMENT AREA.

GRANTEE SHALL BE RESPONSIBLE FOR ALL MAINTENANCE WITHIN THE EASEMENT ARFEA.

Attached hereto and made a part hereof is a map entitled “Exhibit ‘A’”. This map is for informational
purposes only and is subordinate in all respects to the above legal description.

This real property description has been prepared by me, or under my direction, in conformance with
the Professional Land Surveyor’s Act.

SCOTT E. ESTEP, PLS 7066
EXPIRATION: 12-31-2006

Date: q - 7)‘\ - ‘LOO(’

Page 3 of 5
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Subject to special assessments if any, restrictions, reservations, and easements of record.

This conveyance is executed pursuant to the authority vested in the Director of Transportation by law and, in
particuiar, by the Streets and Highways Code.

#ITNESS y hand and the seal of the Department of Transportation of the State of California, this
27X day of gfmémg L 202246

STATE OF CALIFORNIA
DEPARTMENT OF TRANSPORTATION

W(_L % M 724

Director of Transportation

- ) DEPARTMENT OF TRANSPORTATION By
Attorrfey in Fact
STATE OF CALIFORNIA } PERSONAL ACKNOWLEDGMENT
s
County of Sacramento S

On this thewday of ELTREEL 005  beior &,5?/7/44/777‘/4 g//l/ﬂ% %ﬁf V. %’4/ s

Name, Title of Officer-E.G., "Jane D6&, Notary Public”

personally appeared 5@/& éé: L : /g//y/(./ \7/%’ .

Name of Signer

/Wpersonally known to me
U proved to me on the basis of satisfactory evidence

to be the person whose name is subscribed to the within instrument and acknowledged to me that he/se executed the same in
his/Wg authorized capacity, and that by his4ws® signature on the instrument the person, or the entity upon behalf of which the person
acted, executed the instrument.

SAMANTHA PENNALA
Commission # 1506908
Nokey Putiic - Calfomia £

WITNESS my hand and official seai.
Los Angeles Counly
My Comm. Expires Jui 23,

e {for notary seal or stamp)

{Notary Public's signature in and for said County and State)

to execute the foregoing deed at its meeting regularly called

and held on the 12th day of Octo i ;
Santa Rosa. y ber 20086, in the City of

Dated this 16th day of October 2006.

R., Executive

: J Sirﬁctor
CALIFORNIA TRANSPORTATIO COMMISSION
Page S of 5
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RESOLUTION 2006-89

- - ARESOLUTION OF THE CITY COUNCIL
OF THE CITY OF NEWPORT BEACH
AUTHORIZING THE PURCHASE OF SUNSET RIDGE PARK
AND AGREEING TO TERMS AND CONDITIONS ASSOCIATED WITH A
PURCHASE AND SALE AGREEMENT FOR THE PARK PROPERTY

WHEREAS, the City of Newport Beach and its residents have long envisioned the
15 acres of land at the comer of Superior Avenue and Wast Coast Highway as a park,
including both active and passive components; and -

WHEREAS, extensive dealings with the owner of the property, Califomia
Department of Transportation (“Caltrans™), have occurred in the nearly thirty years since
this property was declared surplus in 1976; and

WHEREAS, the City of Newport Beach was successful in sponsoring Senate Bill
124 (Johnson, 2001) which authorized the transfer of Sunset Ridge Park to the California
Department of Parks and Recreation from Caltrans for a purchase price of $1.3 million as
long as the City entered into an Operating Agreement with State Parks to operate the land
as a state park facility; and

WHEREAS, further discussions with Govemor Schwarzenegger's administration,
the State Department of General Services, members of the Legislature, and others, have
led the City and Caltrans to Propose a direct sale of the property to the City at a price of
$5.000,000; and

WHEREAS, the direct sale would be 6ompleted through a Purchase and Sale
Agreement, a scenic easement, and deed restrictions that would provide that:

The $5 million be paid in three installments and at 4.75% interest,

* The property must be used as a park consistent with the current Open Space-
Active (OS-A) zoning; and

» The City agrees to a 197,920 square foot Scenic Easement that wouid aliow only
uses of the property that are consistent with the OS-A zoning in place as of the date
of this Resolution with the exception of permanent structures and pavement in the
Scenic Easement Area.

WHEREAS, this Purchase and Sale Agreement requires the approval of the
Califomia Transportation Commission (CTC): now, therefore, be it;

RESOLVED by the City Council of the City of Newport Beach that it hereby:
1. Finds and declares that the Caitrans West Parcel (15.05 acres) shall be used by

the City to develop Sunset Ridge Park and shall use the Parceal solely for park
~ pumpaoses, consistent with 0S-A Zoning; and

Director's Deed Transferring Park Property to City EXHIBIT 14 to 5-1
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2. Authorizes the purchase of the Caltrans West Parcel from Caltrans at a price of
$5 million paid in three instaliments at 4.75% interest; and

3. Authorizes the placement of a Scenic Easement (or similary-named easement)
over 197,920 square feet of the parcel, within which all Open Space-Active (0S-
A) uses that exist as of the date of this Resolution are permitied except for
permanent structures and pavement (the latter two uses are not permitied); and

4. Authorizes the Mayor of the City of Newport Beach to execute a Purchase and
Sale Agreement to this effect; and

5. Authorizes the City Manager to execute any related documents that might
accompany the Purchase and Sale Agreement in order to accomplish the sale

of the property.
ADOPTED this 26" Day of September, 2006,

o

DON WEBB
' Mayor of Newport Beach
ATTEST:
LAVONNE HARKLESS
City Clerk

Director's Deed Transferring Park Property to City EXHIBIT 14 to 5-11-302
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STATE OF CALIFORNIA }
COUNTY OF ORANGE } 8.
CITY OF NEWPORT BEACH }

I, LaVonne M. Harkless, City Clerk of the City of Newport Beach, California, do
hereby certify that the whole number of members of the City Council is seven; that the foregoing
resolution, being Resolution No. 2006-89 was duly and regularly introduced before and adopted by
the City Council of said City at a regular meeting of said Council, duly and regularly held or the

26th day of September 2006, and that the same was so passed and adopted by the following vote, to

wit;

Ayes: Curry, Selich, Rosansky, Ridgeway, Daigle, Nichols, Mayor Wehhb
Noes: None

Absent:  None

Abatain: None

IN WITNESS WHEREOF, I have hereunto subscribed my name and affixed the

official seal of said City this 27th day of September 2006.

O?p/mﬁ?/%m

City Clerk
Newport Beach, California

(Seal)

Director's Deed Transferring Park Property to City EXHIBIT 14 to 5-11-302
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Mayor
Don Webb

Mayor Pro Tem
Steven Rosansky

Council Members
Keith D. Curry
Leslie J. Daigle
Richard A. Nichols
Tod W. Ridgeway
Edward D. Selich

OFFICE OF THE MAYOR

Novermnber 16, 2006

California Department of Transportation
21073 Pathfinder Road, Suite 100
Diamond Bar, CA 91765

Attn: Vincent Lundblad

LETTER OF ACCEPTANCE — DD #040766-01-01

Dear Mr. Lundblad:

The City of Newport Beach hereby accepts the property described in Director’s
Deed #040766-01-01 and agrees to the terms of the Purchase and Sale

Agreement (attached to this letter).

| have also enclosed a check for $2,000,000.00. This is the initial payment as
prescribed by the Purchase and Sale Agreement.

The City appreciates Caltrans’ assistance and support of this important purchase.
If you have any guestions about these documents, please do not hesitate to
contact us at 949-644-3000.

Sinc:rely,

DON WEBB
Mayor of Newport Beach

Attachments

cc: Members of the Newport Beach City Council
City Manager Homer Bludau
Assistant City Manager Dave Kiff
Caltrans Director Will Kempton
Ms. Bimla Rhinehart, Caltrans

City Hall » 3300 Newport Boulevard * Post Office Box 1768

Newport Beach California 92658-8915 * www.city.newport-beach.ca.us

(949) 644-3004

Director's Deed Transferring Park Property to City EXHIBIT 14 to 5-11-302
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Senate Bill No. 124

CHAPTER 761

An act relating to state property.

[Approved by Governor October 11, 2001. Filed
with Secretary of State October 12, 2001.]

LEGISLATIVE COUNSELS DIGEST

SB 124, Johnson. Department of Transportation: property transfer:
Department of Parks and Recreation: City of Newport Beach.

(1) The California Constitution authorizes the Legislature, by statute,
with respect to state surplus property located in the coastal zone and
acquired by the expenditure of certain tax revenues, to transfer the
property,for a consideration at least equal to the acquisition cost paid by
the state to acquire the property, to the Department of Parks and
Recreation for state park purposes.

This bill would require the Department of Transportation to transfer
a certain parcel of land in the City of Newport Beach to the Department
of Parks and Recreation, for use as a park upon payment of consideration
of $1,356,485 by the City of Newport Beach. The bill would require the
funds to be deposited in the State Highway Account. The bill would
make the transfer of the property contingent on the execution of an
agreemenbetween the Department of Parks and Recreation and the City
of Newport Beach that requires the city to perform all of the
responsibilities related to, and to assume the liability for, the
construction, operation, and maintenance of the park and its
improvements.

(2) The bill would declare that, due to the special circumstances
concerning the Department of Transportation property in the City of
Newport Beach, a general statute cannot be made applicable within the
meaning of Section 16 of Article IV of the California Constitution, and
the enactment of a special statute is therefore necessary.

(3) To the extent that the bill would impose new duties on the City of
Newport Beach, the bill would impose a state-mandated local program.
The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that

reimbursement.

This bill would provide that no reimbursement is required by this act
for a specified reason.

95
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Ch. 761 —2—
The people of the State of California do enact as follows:

SECTION 1. (a)The Department of Transportation shall transfer to
the Department of Parks and Recreation, upon payment by the City of
Newport Beach of consideration of one million three hundred fifty-six
thousandour hundred eighty-five dollars ($1,356,485), which is at least
equal to the acquisition cost paid by the state, pursuant to Section 9 of
Article XIX of the California Constitution, the state-owned real property
described in subdivision (b), for state park purposes. The funds paid
pursuant tahis section shall be deposited in the State Highway Account.

(b) The property to be transferred pursuant to subdivision (a) consists
of approximately 15.05 acres, located in the coastal zone of the City of
Newport Beach, adjacent to Superior Avenue and Pacific Coast
Highway, identified by Director’s Deed #040766-01-01 and known as
“Caltrans West.”

SEC. 2. Execution of the property transfer specified in Section 1 of
this act shall be contingent upon the execution of an agreement between
the Department of Parks and Recreation and the City of Newport Beach
that requires the city to accept and perform all of the responsibilities
relating to, and to assume the liability for, the construction, operation,
and maintenance of the park and its improvements.

SEC. 3. Due to the unique circumstances concerning the
Department of Transportation property in the City of Newport Beach,
the Legislature finds and declares that a general statute cannot be made
applicablewithin the meaning of subdivision (b) of Section 16 of Article
IV of the California Constitution, and that this special statute is
necessary.

SEC. 4. No reimbursement is required by this act pursuant to
Section 6 of Article XIll B of the California Constitution because the
only costs that may be incurred by a local agency or school district are
the result of a program for which legislative authority was requested by
thatlocal agency or school district, within the meaning of Section 17556
of the Government Code and Section 6 of Article XIll B of the California
Constitution.

95
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SB 124 Senate Bill - Bill Analysis Page 1 of 2

BILL ANALYSIS -

Page 1

Date of Hearing: RAugust 22, 2001}

ASSEMBLY COMMITTEE CN APPROPRIATIONS

Carole Migden, Chairwoman .
SB 124 (Joh ) - As A ded: June 4, 2001

Policy Committea: Business and
Professions Voto: 12-0
Urgency: No State Mandated Local Program:
No Reimbursablae:
SUMMARY

This bill roquiras the Department of Transportation (Caltrans)
to transfer a l5-acre state-owned parcel to the Department of
Parks and Recreation (DPR) upon payment by the Clty of Newport
Beach of oalzost $1.4 million and agreement by the city to assume
responsibility for construction, operation, and maintenance of
any izprovements on the property.

—EISCAL EFFECT

Potential net revenue logs of $2.8 to tha Public Transportation
Account (PTA}, which ropresents the difforonce botween the $4.2
million appraised value and the 51.4 million apacified in the

bill.
COMMENTS
1)Backqground and Purpose . According to the author, this bill is

intended to invoke a constitutional provision aimed at

encouraging the proscrvation of park and agricultural land in

the coastal zona. Articie XIX, Section 9 of the State -
Constitution authorlzes thae transfor of aurplus state property .
located in the coastal zona that was purchased with fuel tax

or vehicle regiastration fee funds. Tho tranafer must be made

to the Departmont of Parks and Recreation for atata park

purposes, to the Dopartment of Fish and Game for the

protection of fish and wildlife habitat, to the Wildlife

Conservation Beoard, or the Coastal Conservancy to preservation

of agricultural lands. The department receiving the property

Rust pay a cost at least equal to the state's original

acquisition cost.

SB 124
Page 2

The 1S-acre parcel was purchased by Caltrans in January 1966
as potential right-of-way for tho Coaat Frooway, which was
never built., Caltrons indicates that it identified the
property as surplus land in 1975 and has been negotiating with
the City of Newport Beach for 10 years rogarding sale of the
property, which i3 zoned in the city's generai plan for
residential or open space use. A March 2000 appraisal valued
the property at approximately $4.185 million, assuming the
developnent of a 40-unit single family residential tract on
the parcel. The City of Newport Beach intends to build
baseball and goccor fieclds, restroom facilities and parking on
the site and lnclude walking/bike trails linked to the
proposad 1,000+ acre Orange Coast Rivar Park adjacent to the
nearby Santa Ana River.

The city racontly determined that due to budgat constraints
{the city's annual general fund expenditures for all capital
projects are about $4 million) it could not pay market value
for the property and 3till commit the $5-6 million of
additional funds necessary for construction of a park on the
property. Proponents believe that the California Constitution
clearly authorizes this parcel to be acquired and proscrved as
parkland at its original price. The sponsor of this bill, the
City of Nowport Beach, emphasizas that this parcel is o
regional assat that should be proservad for the public trust
to provide conveniont access from the Pacific Coast Highway to
park users throughout Orange County.

-2)0ppoajition . Caltran3 and tha California Transportation
Commission do not support the use of Article XIX, Section 9 by
local public agencios to obtain state properties at less than
market value, because the loss of revenue to the PTA for
reinvestment In transportation projects.

_Rnalysis Prepared by : Chuck Nicol / APPR., / (916)319-2001

City Letter Dated 10/14/2011 re SB124 EXHIBIT 16 to 5-11-302
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SB 124 Senate Bill - Bill Analysis Page 1 of 3

BILL ANALYSIS

Dil) No: SB
124

SENATE COMMITTEE ON GOVERMMENTAL CRGANIZATION
Senator Don Perata, Chair
2001-2002 Regular Session
staff Analysis

SB 124 Author: Johnson
As Amonded: March 14, 2001
Hearing Date: April 3, 2001
Consultant: Art Terzakis

_SUBJECT
State Property Transfer: City of Newport Beach
—DESCRIPTICN

SB 124 requires Caltrans to transfer a specifiod parcel of
land located in tha City of Newport Beach to the Department
of Parks and Recreation so that the property may be
preserved for the public benefit. Specifically, this
moasure:

1. Requires Caltrans to transfer to the Department of
Parks and Recreation, upon payment by the City of Newport
Boach of consideration at least equal to the acquisition
cost paid by the state, approximately 15.05 acres of
coastal zone property located in the city, adjacent to
Superior Avaenue and Pacific Coast Highway, for state park
purposes.

2. Stipulates that tho property transfor shall be
contingent upon an agreement between the Department of
Parks and Recrcation and the city that requires the city
to assume liability and responsibility for operation,
construction, and maintenance of the park and its
{mprovemonts.

3, Contains a "special statute” disclaimer provisicn, as
specified. 1In addition, the rmeasure contains "boiler
plate™ language absolving state government responsibility
for certain costs incurred by a local agency.

SB 124 (Johnson) continued
Page 2

RELATED LEGISEATION

543 001-200 Wiould authorize
the director of tho Department of Gonoral Services {DGS) to
soll, lease, or exchange a specified parcel of roal
property in the City of Santa Clara upon terms and
conditions and subject to reservation and cxcaptions that
the director dotermines are in the best interoats of the
state. (Pendlng in this committee)

SB 809 (Ortiz) 2001-2002 Sessien, Would authorize the -

director of DGS to purchase, exchange, or acquire real
Property and construct facilities within the County of
Sacramento or the City of West Sacramento for use by

specified state agencioa. (Pending In this committee)

- ¥Would authorize the
dlrector of DGS to enter into a joint powers agreement with
tho Fresno Redovelopment Agency in connection with the
development of new stato-owned office space in the City of
frosno. ({Pending in thia committee)

S . niz. 0) -
ol The annual DGS surplus property bill, (Pending
in this committae)

EXISTING LAH

The California Constitution (Article XIX, Section 9}
authorizes the Legislature, with respect to surplus state
property located in tho coastal zone and acquired by the
expenditure of tax revenues, to transfer such property, for
a consideration at least aqual to the acquisition cost paid
by the state to acquire the property, to the Dopartment of
Parks and Recreation for state park purposes, or to the
Departzant of Fish and Game for the protection and
preservation of fish and wildlife habitat, or to the

City Letter Dated 10/14/2011 re SB124 EXHIBIT 16 to 5-11-302
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SB 124 Senate Bill - Bill Analysis Page 2 of 3

Wildlife Conservation Board for purposes of the Wildlife
Conservation Law of 1947, or to the State Coastal
Conservancy for the preservation of agricultural lands.

—BACKGROUND

H According to the author's office, SB 124
i3 intended to invoko a constitutional provisicn aimed at

SB 124 (Johnson) continued
Page 3

encouraging tho preservation of park and agricultural land
in the coastal zone. Pursuant to Article XIX, Section 9 of
the Cajifornia Constitution, SB 124 wouid provide for a
patcel of surplus land owned by Caltrans to be transfcrred
to the State Department of Parks and Recreation

[ ' chas. ric (approxinately $1.18
million in 1966) for use as a park. The City of Newport
Beach would agsuze all costs associated with the transfer,
developnent, and operation of the park. In addition, the
city would indemnify the atate and assume any liability
assocliated with the park.

_Subtect Proparty: Tho property consists of approximately
15,05 acres of vacant land, within the coastal zons, in the
City of Newport Beach. The parcel, known as “Sunsot Ridge
Park® or “"Caltrans West™ waa purchased by Caltrans in
January 1966, for about 31.18 million, as a possible
right-of-way for the never built Coast Freeway uslng gas
tax revenue. The property is in the Newport Beach Gencral
Plan and is zoned residentlal or open space. A March 2000
appraisal valucd the property at approximately $4.185
million -~ assuming tho development of a 40-unit "hlgh
quality single family residential tract development™ on the
parcal.

The City of Nowport Boach intands to build ballfields,
rastroom facilities and parking on the site and include
walking/bike trails linked to the proposed 1,000+ acre
Orango Coaat River Park adjacont to the noarby Santa Ana
River. The city estlmates that construction costs for the
15-acre parcel will amount to $5-6 million.

_Recent History: The City of Newport Beach and Caltrans had
been negotiating the city's purchase of the property,
however, the city recently determined that becauvse of

budget constraints (the city's general fund annual
exponditures for all capital projocts i3 about §4 million)

it could not pay market value {about $4-6 million) for the
15-acre parcel and still commit $5-6 million additional

funds for construction of a park on the proporty.

um, {tl : Proponents belicve that the
California Constitution clearly authorizes this parcel to
be acquired and proservod as parkland at its original
price. Proponents emphasize that this parcel is a regional
asset that should be preserved for the public trust to
provide park ugsers throughout Orange County convenient

SB 124 (Johnson} continued
Page 4

access from tho Pacific Coast Highway.

n : The California Transportation
Comaission points out that It has o long standlng policy to
protect the State Highway Account against transfers of
revenue to non-transportation uses. The Cozmission clains
that it seeks to sell cxcess Caltrans property at current
market value and to reinveat the revenue for transportation
purposes. The Comaission contends that to tranafer the
15+acre parcel to the Department of Parks and Recreation
would cost the Stato Highway Account over $3 milllon and
could serve a3 a costly precedent in future sales of excess
Caltrans properties. Thus, the Commission bolieves that
the parties involved in the negotlations should continuc
good faith efforts to agree on a "current fair market
value®™ for the property.

H The author may wish to consider
amending this measurc oither in this committeec or the
Senate Approprlations committae to clarify that the City of
Nowport Beach will relmburse the state _General Fund for
costs aassoclatoed with the tranafar of the property.

_SUPPORT; . As of Morch 29, 2001:

City of Nowport Baach
Orange County Coastal Coalition
California Park and Recrecation Soclety

City Letter Dated 10/14/2011 re SB124 EXHIBIT 16 to 5-11-302
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Orange County Supervisor Themas H., Wilson

Endangered Habltats League

Hewport Beach Chaptar, Surfrider Foundation -
West Hewport Daach Association

_SUPPORT:  {continued)

Central Newport BDoach Community Assoclation
Friends of Harbors, Beaches and Parks
Blomcrica

Hewport Cresat Home Ownera Assoclation
Hozeowners of Park Lido Association, Newport Beach (23
individuals}

Newport Harbor Avea Chamber of Comzerce
Bettencourt ¢ Assoclates

Lido Sands Cozmunity Assoctation

The Newport Conscrvancy

Orange County Coastkeoper

5B 124 {Johnson) continued
Page 5

Nurerous private citizens
OPPOSE:_. As of Harch 29, 2001:
Caiifornia Transportation Ce=nmissien

FISCAL COMMITTER: Senate Appropriations Committec

T YT
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ORANGE COUNTY FIRE AUTHORITY

Planning & Development Services Section
1 Fire Authority Road, Building A, Irvine, CA 92602 714-573-6100 www.ocfa.org

Vegetation Management
Technical Design Guideline

Approved and Authorized by Guideline C-05

Laura Blaul
Fire Marshal / Assistant Chief Date: January 1, 2011

Serving the Cities of: Aliso Viejo » Buena Park « Cypress * Dana Point * Irvine « Laguna Hills « Laguna Niguel « Laguna Woods « Lake Forest » La
Palma ¢« Los Alamitos ¢ Mission Viejo ¢ Placentia * Rancho Santa Margarita * San Clemente ¢ San Juan Capistrano * Santa Ana * Seal Beach ¢
Stanton * Tustin * Villa Park « Westminster * Yorba Linda *+ and Unincorporated Areas of Orange County

Excerpts from OCFA Veg Mgmt Guide EXHIBIT 17 to 5-11-302
Full Guide at http://www.ocfa.org/_uploads/pdf/guidec05.pdf 10f16




Orange County Fire Authority Page 1 of 37 Guideline C-05

Vegetation Management Technical Design Guideline January 1, 2011
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DESIRABLE PLANT LIST - List of plants exhibiting characteristics of low fuel volume, fire
resistance, and drought tolerance which make them desirable for planting in areas of high fire
danger.

DRIPLINE - Ground area at the outside edge of the canopy.
DROUGHT TOLERANT - The ability of a plant or tree to survive on little water.

FIRE BREAK - Removal of growth, usually in strips, around housing developments to
prevent a fire from spreading to the structures from open land or vice versa.

FIRE RESISTANT - Any plant will burn with enough heat and proper conditions. Resistance
is often used as a comparative term relating to the ability of a plant to resist ignition.

FIRE RETARDANCE - Relative comparison of plant species related to differences in fuel
volume, inherent flammability characteristics, and ease of fire spread.

FUEL BREAK - A wide strip or block of land on which the native or pre-existing vegetation
has been permanently modified so that fires burning into it can be more readily extinguished.

FUEL LOAD - The weight of fuels in a given areas, usually expressed in tons per acre.

FUEL MODIFICATION ZONE - A strip of land where combustible native or ornamental
vegetation has been modified and partially or totally replaced with drought tolerant, fire
resistant, plants.

FUEL MOISTURE CONTENT - The amount of water in a fuel, expressed as a percentage of
the oven dry weight of that fuel.

FUEL VOLUME - The amount of fuel in a plant in a given area of measurement. Generally,
an open-spaced plant will be low in volume.

HORIZONTAL CONTINUITY - The extent or horizontal distribution of fuels at various
levels or planes.

LADDER FUELS - Fuels which allow the vertical transmission of fire to over-story
vegetation. Fire is able to carry from ground surface fuels into crowns with relative ease.

LITTER - The uppermost layer of loose debris composed of freshly fallen or slightly
decomposed organic material such as dead sticks, branches, twigs, leaves or needles.

LONG TERM - In perpetuity of the fuel modification plan requirement.
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Attachment 8
FUEL MODIFICATION ZONE PLANT LIST

(Note: Legend can be found on page 35)

Code Botanical Name Common Name Plant Form
1 W Abelia x grandiflora Glossy Abelia Shrub
2. n Acacia redolens desert carpet Desert Carpet Shrub
3. o Acer macrophyllum Big Leaf Maple Tree
4 X Achillea millefolium Common Yarrow Low Shrub
5 W Achillea tomentosa Woolly Yarrow Low Shrub
6 X Aeonium decorum Aeonium Ground cover
7 X Aeonium simsii no common hame Ground cover
8 W Agave attenuata Century Plant Succulent
9 W Agave shawii Shaw’s Century Plant Succulent
10. N Agave victoriae-reginae no common name Ground Cover
11. X Ajuga reptans Carpet Bugle Ground Cover
12. W Alnus cordata Italian Alder Tree
13. o Alnus rthombifolia White Alder Tree
14. N Aloe arborescens Tree Aloe Shrub
15. N Aloe aristata no common name Ground Cover
16. N Aloe brevifoli no common name Ground Cover
17. W Aloe Vera Medicinal Aloe Succulent
18. W Alogyne huegeii Blue Hibiscus Shrub
19. 0 Ambrosia chammissonis Beach Bur-Sage Perennial
20. o Amorpha fruticosa Western False Indigobush Shrub
21. W Anigozanthus flavidus Kangaroo Paw Perennial/accent
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22. o Antirrhinum nuttalianum ssp. no common name Subshrub

23. X Aptenia cordifolia x ‘Red Apple’ Red Apple Aptenia Ground cover
24. w Arbutus unedo Strawberry Tree Tree

25. W Arctostaphylos ‘Pacific Mist’ Pacific Mist Manzanita Ground Cover
26. w Arctostaphylos edmundsii Little Sur Manzanita Ground Cover
27. o Arctostaphylos glandulosa ssp. Eastwood Manzanita Shrub

28. w Arctostaphylos hookeri ‘Monterey Carpet’  Monterey Carpet Manzanita Low Shrub
29. N Arctostaphylos pungens no common name Shrub

30. N Arctostaphylos refugioensis Refugio Manzanita Shrub

31. w Arctostaphylos uva-ursi Bearberry Ground Cover
32. w Arctostaphylos x ‘Greensphere’ Greensphere Manzanita Shrub

33. N Artemisia caucasica Caucasian Artesmisia Ground Cover
34. X Artemisia pycnocephala Beach Sagewort Perennial

35. X Atriplex canescens Four-Wing Saltbush Shrub

36. X Atriplex lentiformis ssp. breweri Brewer Saltbush Shrub

37. o Baccharis emoyi Emory Baccharis Shrub

38. Wo Bacharis pilularis ssp. Consanguinea Chaparral Bloom Shrub

39. X Baccharis pilularis var. pilularis Twin Peaks #2’ Ground Cover
40. o Baccharis salicifolia Mulefat Shrub

41. N Baileya Multiradiata Desert Marigold Ground Cover
42. W Beaucarnea recurvata Bottle Palm Shrub/Small Tree
43. Nn Bougainvillea spectabilis Bougainvillea Shrub

44. Nn Brahea armata Mexican Blue Palm/Blue Hesper Palm Palm

45. Nn Brahea brandegeei San Jose Hesper Palm Palm

46. Nn Brahea edulis Guadalupe Palm Palm

47. o Brickellia californica no common name Subshrub
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48. Wo Bromus carinatus California Brome Grass

49. o Camissonia cheiranthifiloa Beach Evening Primrose Perennial Shrub
50. N Carissa macrocarpa Green Carpet Natal Plum Ground Cover/Shrub
51. X Carpobrotus chilensis Sea Fig Ice Plant Ground Cover
52. w Ceanothus gloriosus ‘Point Reyes’ Point Reyes Ceanothus Shrub

53. w Ceanothus griseus ‘Louis Edmunds’ Louis Edmunds Ceanothus Shrub

54. w Ceanothus griseus horizontalis Yankee Point Ground Cover
55. w Ceanothus griseus var. horizontalis Carmel Creeper Ceanothus Shrub

56. w Ceanothus griseus var. horizontalis Yankee Point Ceanothus Shrub

57. o Ceanothus megarcarpus Big Pod Ceanothus Shrub

58. w Ceanothus prostratus Squaw Carpet Ceanothus Shrub

59. o Ceanothus spinosus Green Bark Ceanothus Shrub

60. w Ceanothus verrucosus Wart-Stem Ceanothus Shrub

61. w Cerastium tomentosum Snow-in-Summer Ground cover/Shrub
62. w Ceratonia siliqua Carob Tree

63. w Cercis occidentalis Western Redbud Shrub/Tree

64. X Chrysanthemum leucanthemum Oxeye Daisy Ground Cover
65. w Cistus Crispus no common name Ground Cover
66. W Cistus hybridus White Rockrose Shrub

67. w Cistus incanus no common name Shrub

68. W Cistus incanus ssp. Corsicus no common name Shrub

69. w Cistus salviifolius Sageleaf Rockrose Shrub

70. W Cistus x purpureus Orchid Rockrose Shrub

71. W Citrus species Citrus Tree

72. 0 Clarkia bottae Showy Fairwell to Spring Annual

73. o Cneoridium dumosum Bushrue Shrub
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74. o Collinsia heterophyllia Chinese Houses Annual

75. w Comarostaphylis diversifolia Summer Holly Shrub

76. N Convolvulus cneorum Bush Morning Glory Shrub

77. w Coprosma kirkii Creeping Coprosma Ground Cover/Shrub
78. W Coprosma pumila Prostrate Coprosma Low shrub

79. o Coreopsis californica Califiornia Coreopsis Annual

80. w Coreopsis lanceolata Coreopsis Ground Cover

81. N Corea pulchella Australian Fuscia Ground Cover

82. w Cotoneaster buxifolius no common name Shrub

83. w Cotoneaster congestus ‘Likiang’ Likiang Cotoneaster Ground Cover/Vine
84. w Cotoneaster aprneyi no common name Shrub

85. X Crassula lactea no common name Ground Cover

86. X Crassula multicava no common name Ground Cover

87. X Crassula ovata Jade Tree Shrub

88. X Crassula tetragona no common name Ground Cover

89. w Croton californicus California Croton Ground Cover

90. X Delosperma ‘alba’ White trailing Ice Plant Ground Cover

91. o Dendromecon rigida Bush Poppy Shrub

92. o Dichelostemma capitatum Blue Dicks Herb

93. N Distinctis buccinatoria Blood-Red Trumpet Vine Vine/Climbing vine
94. N Dodonaea viscosa Hopseed Bush Shrub

95. X Drosanthemum floribundum Rosea Ice Plant Ground Cover

96. X Drosanthemum hispidum no common name Ground Cover

97. X Drosanthemum speciosus Dewflower Ground Cover

98. o Dudleya lanceolata Lance-leaved Dudleya Succulent

99. o Dudleya pulverulenta Chalk Dudleya Succulent
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100. W Elaeagnus pungens Silverberry Shrub

101. o Encelia californica California Encelia Small Shrub
102. o* Epilobium canum [Zauschneria californica] Hoary California Fuschia Shrub

103. o Eriastrum Sapphirinum Mojave Woolly Star Annual

104. N Eriobotrya japonica Loquat Tree

105. o Eriodictycon crassifolium Thick Leaf Yerba Santa Shrub

106. o Eriodictycon trichocalyx Yerba Santa Shrub

107. Wo Eriophyllum confertiflorum no common name Shrub

108. w Erythrina species Coral Tree Tree

109. N Escallonia species Several varieties Shrub

110. Wo Eschscholzia californica California Poppy Flower

111. X Eschscholzia mexicana Mexican Poppy Herb

112. N Euonymus fortunei Winter Creeper Euonymus Ground Cover
113. N Feijoa sellowiana Pineapple Guava Shrub/Tree
114. N Fragaria chiloensis Wild Strawberry/Sand Strawberry Ground Cover
115. o Frankenia salina Alkali Heath Ground Cover
116. w Fremontondendron californicum California Flannelbush Shrub

117. X Gaillardia x grandiflora Blanketflower Ground Cover
118. W Galvezia speciosa Bush Snapdragon Shrub

119. W Garrya ellipta Silktassel Shrub

120. X Gazania hybrids South African Daisy Ground Cover
121. X Gazania rigens leucolaena Training Gazania Ground Cover
122. o Gillia capitata Globe Gilia Perrenial

123. W Gilia leptantha Showy Gilia Perrenial

124. W Gilia tricolor Bird’s Eyes Perrenial

125. W Ginkgo biloba Maidenhair Tree Tree
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126. o Gnaphalium californicum California Everlasting Annual

127. W Grewia occidentalis Starflower Shrub

128. o Grindelia stricta Gum Plant Ground Cover
129. Nn Hakea suaveolens Sweet Hakea Shrub

130. w Hardenbergia comptoniana Lilac Vine Shrub

131. N Heliathemum muutabile Sunrose Ground Cover/Shrub
132. o Helianthemum scoparium Rush Rose Shrub

133. o Heliotropium curassavicum Salt Heliotrope Ground Cover
134. X Helix Canariensis English Ivy Ground Cover
135. w Hesperaloe parviflora Red Yucca Perennial

136. on Heteromeles arbutifolia Toyon Shrub

137. X Hypericum calycimum Aaron’s Beard Shrub

138. N Iberis sempervirens Edging Candytuft Ground Cover
139. N Iberis umbellatum Globe Candytuft Ground Cover
140. o Isocoma menziesii Coastal Goldenbush Small Shrub
141. o Isomeris arborea Bladderpod Shrub

142. w Iva hayesiana Poverty Weed Ground Cover
143. N Juglans californica California Black Walnut Tree

144. o Juncus acutus Spiny Rush Perrenial

145. o Keckiella antirrhinoides Yellow Bush Penstemon Subshrub

146. o Keckiella cordifolia Heart Leaved Penstemon Subshrub

147. o Keckiella ternata Blue Stemmed Bush Penstemon Subshrub

148. W Kniphofia uvaria Red Hot Poker Perennial

149. W Lagerstroemia indica Crape Myrtle Tree

150. W Lagunaria patersonii Primrose Tree Tree

151. X Lamprathus aurantiacus Bush Ice Plant Ground Cover
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152. X Lampranthus filicaulis Redondo Creeper Ground Cover
153. X Lampranthus spectabilis Trailing Ice Plant Ground Cover
154. w Lantana camara cultivars Yellow Sage Shrub

155. w Lantana montevidensis Trailing Lantana Shrub

156. 0 Lasthenia californica Dwarf Goldfields Annual

157. W Lavandula dentata French Lavender Shrub

158. w Leptospermum laevigatum Australian Tea Tree Shrub

159. w Leucophyllum frutescens Texas Ranger Shrub

160. o Leymus condensatus Giant Wild Rye Large Grass
161. N Ligustrum japonicum Texas privet Shrub

162. X Limonium pectinatum no common name Ground Cover
163. X Limonium perezii Sea Lavender Shrub

164. Wn Liquidambar styraciflua American Sweet Gum Tree

165. w Liriodendron tulipfera Tulip Tree Tree

166. X Lonicera japonica ‘Halliana’ Hall’s Japanese Honeysuckle Vining Shrub
167. o Lonicera subspicata Wild Honeysuckle Vining Shrub
168. X Lotus corniculatus Bird’s Foot Trefoil Ground Cover
169. o Lotus hermannii Northern Woolly Lotus Perennial

170. o Lotus scoparius Deerweed Shrub

171. W Lupinus arizonicus Desert Lupine Annual

172. W Lupinus benthamii Spider Lupine Annual

173. o Lupinus bicolor Sky Lupine Flowering annual
174. o Lupinus sparsiflorus Loosely Flowered Annual Lupine/Coulter’s Lupine Annual
175. W Lyonothamnus floribundus ssp. Asplenifolius Fernleaf Ironwood Tree

176. W Macadamia integrifolia Macadamia Nut Tree

177. W Mahonia aquifolium ‘Golden Abundance’  Golden Abundance Oregon Grape Shrub
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178. W Mahonia nevenii Nevin Mahonia Shrub

179. o Malacothamnus fasciculatus Chapparal Mallow Shrub

180. X Malephora luteola Training Ice Plant Ground Cover
181. W Maytenus boaria Mayten Tree Tree

182. w Melaleuca nesophila Pink Melaleuca Shrub

183. N Metrosideros excelsus New Zealand Christmas Tree Tree

184. o* Mimulus species Monkeyflower Flower

185. o Mirabilis californica Wishbone Bush Perrenial

186. N Myoporum debile no common name Shrub

187. w Myoporum insulare Boobyalla Shrub

188. w Myoporum parvilfolium no common name Ground Cover
189. w Myoporum ‘Pacificum’ no common name Ground Cover
190. o Nassella (stipa) lepidra Foothill Needlegrass Ground Cover
191. o Nassella (stipa) pulchra Purple Needlegrass Ground Cover
192. o Nemophilia menziesii Baby Blue Eyes Annual

193. X Nerium Oleander Oleander Shrub

194. o Nolina cismontana Chapparal Nolina Shrub

195. N Nolina species Mexican Grasstree Shrub

196. W Oenothera belandieri Mexican Evening Primrose Ground Cover
197. N Oenothera hookeri California Evening Primrose Flower

198. W Oenothera speciosa Show Evening Primrose Perrenial

199. X Ophiopogon japonicus Mondo Grass Ground Cover
200. o* Opuntia littoralis Prickly Pear Cactus

201. o* Opuntia oricola Oracle Cactus Cactus

202. o* Opuntia prolifera Coast Cholla Cactus

203. W Osmanthus fragrans Sweet Olive Shrub
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204. X Osteospermum fruticosum Training African Daisy Ground Cover
205. X Parkinsonia aculeata Mexican Palo Verde Tree

206. W Pelargonium peltatum Ivy Geranium Ground Cover
207. X Penstemon species Beard Tongue Shrub

208. w Photinia fraseria no common name Shrub

2009. w Pistacia chinesis Chinese Pistache Tree

210. X Pittosporum undulatum Victorian Box Tree

211. o Plantago erecta California Plantain Annual

212. ok Plantago insularis Woolly Plantain Annual

213. X Plantago sempervirens Evergreen Plantain Ground Cover
214. w Plantanus racemosa California Sycamore Tree

215. w Plumbago auritulata Plumbago Cape Shrub

216. o Popolus fremontii Western Cottonwood Tree

217. X Portulacaria afra Elephant’s Food Shrub

218. o Potentilla glandulosa Sticky Cinquefoil Subshrub

219. X Potentilla tabernaemontanii Spring Cinquefoil Ground Cover
220. X Prunus caroliniana Carolina Cherry Laurel Shrub/Tree
221. o Prunus ilicifolia ssp. Ilicifolia Holly Leafed Cherry Shrub

222. X Prunus lyonii Catalina Cherry Shrub/Tree
223. N Punica granatum Pomegranate Shrub/Tree
224. W Puya species Puya Succulent/Shrub
225. W Pyracantha species Firethorn Shrub

226. o Quercus agrifolia Coast Live Oak Tree

227. on* Quercus berberdifolia California Scrub Oak Shrub

228. on* Quercus dumosa Coastal Scrub Oak Shrub

229. X Quercus engelmannii Engelmann Oak Tree
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230. X Quercus suber Cork Oak Tree

231. X Rhamnus alaternus Italian Buckthorn Shrub

232. o Rhamnus californica California Coffee Berry Shrub

233. o Rhamnus crocea Redberry Shrub

234. o Rhamnus crocea ssp. Ilicifolia Hollyleaf Redberry Shrub

235. N Rhaphiolepis species Indian Hawthorne Shrub

236. o Rhus integrifolia Lemonade Berry Shrub

237. N Rhus lancea African Sumac Tree

238. on Rhus ovata Sugarbush Shrub

239. o Ribes aureum Golden Currant Shrub

240. o Ribes indecorum White Flowering Currant Shrub

241. o Ribes speciosum Fuschia Flowering Goosebberry Shrub

242. w Ribes viburnifolium Evergreen currant Shrub

243. o* Romneya coulteri Matilija Poppy Shrub

244. X Romneya coulteri ‘White Cloud’ White Cloud Matilija Poppy Shrub

245. Wn Rosmarinus officinalis Rosemary Shrub

246. Wn Salvia greggii Autums Sage Shrub

247. Wn Salvia sonomensis Creeping Sage Ground Cover
248. o Sambucus mexicana Mexican Elderberry Tree

249. W Santolina chamaecyparissus Lavender Cotton Ground Cover
250. w Santolina virens Green Lavender Cotton Shrub

251. o Satureja chandleri San Miguel Savory Perennial

252. o Scirpis scutus Hard Stem Bulrush Perennial

253. o Scirpus californicus California Bulrush Perennial

254. X Sedum acre Goldmoss Sedum Ground Cover
255. X Sedum album Green Stonecrop Ground Cover
Rev. 01/11
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256. X Sedum confusum no common name Ground Cover
257. X Sedum lineare no common name Ground Cover
258. X Sedum x rubrotinctum Pork and Beans Ground Cover
259. X Senecio serpens no common name Ground Cover
260. o Sisyrinchium bellum Blue Eyed Grass Ground Cover
261. o Solanum douglasii Douglas Nightshade Shrub

262. o Solanum xantii Purple Nightshade Perennial

263. w Stenicarpus sinuatus Firewheel Tree Tree

264. w Strelitzia nicolai Giant Bird of Paradise Perennial

265. w Strelitzia reginae Bird of Paradise Perennial

266. o Symphoricarpos mollis Creeping Snowberry Shrub

267. w Tecoma stans (Stenolobium stans) Yellow Bells Shrub/Small Tree
268. X Tecomaria capensis Cape Honeysuckle Ground Cover
269. N Teucarium chamedrys Germander Ground Cover
270. N Thymus serpyllum Lemon Thyme Ground Cover
271. N Trachelospermum jasminoides Star Jasmine Shrub

272. o Trichosstems lanatum Woolly Blue Curls Shrub

273. X Trifolium hirtum ‘Hyron’ Hyron Rose Clover Ground Cover
274. X Trifolium fragerum ‘O’Connor’s’ O’Connor’s Legume Ground Cover
275. o Umbellularia californica California Laurel Tree

276. o Verbena lasiostachys Western Vervain Perennial

277. N Verbena peruviana no common name Ground Cover
278. X Verbena species Verbena Ground Cover
279. X Vinca minor Dwarf Periwinkle Ground Cover
280. o Vitis girdiana Desert Wild Grape Vine

281. X Vulpia myuros ‘Zorro’ Zorro Annual Fescue Grass
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282. W Westringia fruticosa no common name Shrub

283. W Xannithorrhoea species Grass Tree Perennial accent/shrub
284. w Xylosma congestum Shiny Xylosma Shrub

285. X Yucca Species Yucca Shrub

286. o Yucca whipplei Yucca Shrub

Legend:
X Plant species prohibited in wet and dry fuel modification zones adjacent to reserve lands.

Acceptable on all other fuel modification locations and zones.

Plant species appropriate for use in wet fuel modification zones adjacent to reserve lands.
Acceptable in all other wet and irrigated dry (manufactured slopes) fuel modification locations and
zones.

Plant species native to Orange County. Acceptable in all fuel modification wet and dry zones in
all locations.

N Plant species acceptable on a limited basis (maximum 30% of the area) in wet fuel modification

zones adjacent to reserve lands. Acceptable on all other fuel modification zones.

* If locally collected.

** Not native but can be used in all zones.

n Plant species acceptable on a limited use basis. Refer to qualification requirements following

plant palette.
Approved Plant Palette — Qualification Statements for Select Plant Species

2.  Acacia redolens desert carpet: May be used in the upper ' of the “B” fuel modification zone. The
plants may be planted at 8-foot on center, maximum spacing in meandering zones not to exceed a
mature width of 24 feet or a mature height of 24 inches.

43. Bougainvillea spectabilis (procumbent varieties): Procumbent to mounding varieties may be used
in the mid “B” fuel modification zone. The plants may be planted in clusters at 6-foot on center
spacing not to exceed eight plants per cluster. Mature spacing between individual plants or clusters
shall be 30-foot minimum.

44. Brahea armata: Additional information may be required as directed by the OCFA.

45. Brahea brandegeel: Additional information may be required as directed by the OCFA.
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46.

Brahea edulis: May be used in upper and mid “B” fuel modification zone. The plants shall be used
as single specimens with mature spacing between palms of 20-foot minimum.

129. Hakea suaveolens: May be used in the mid “B” fuel modification zone. The plants shall be used as
single specimens with mature spacing between plants of 30-foot minimum.

136. Heteromeles arbutifolia: May be used in the mid to lower “B” fuel modification zone. The plants
may be planted in clusters of up to 3 plants per cluster. Mature spacing between individual plants or
clusters shall be 30-foot minimum.

164. Liquidambar styraciflua: May be used in the mid “B” fuel modification zone. The plant shall be
used as single specimens with mature spacing between trees and 30-foot minimum.

227. Quercus berberdifolia: Additional information may be required as directed by the OCFA.

228. Quercus dumosa: May be used in the mid to lower “B” fuel modification zone. The plants may be
planted in clusters of up to 3 plants per cluster. Mature spacing between individual plants or clusters
shall be 30-foot minimum.

238. Rhus ovata: May be used in the mid to lower “B” fuel modification zone of inland areas only. The
plants may be planted in clusters of up to 3 plants per cluster. Mature spacing between individual
plants or clusters shall be 30-foot minimum.

245. Rosmarinus officinalis: Additional information may be required as directed by the OCFA.

246. Salvia greggii: Additional information may be required as directed by the OCFA.

247. Salvia sonomensis: May be used in the mid to upper “B” fuel modification zone. The plants may be
planted in clusters of up to 3 plants per cluster. Mature spacing between individual plants or clusters
shall be 15-foot minimum.

Rev. 01/11 Excerpts from OCFA Veg Mgmt Guide EXHIBIT 17 to 5-11-302
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CITY OF NEWPORT BEACH

CITY ATTORNEY’S OFFICE
Aaron C. Harp, City Attorney

Th11c

July 9, 2012

Via Electronic and Overnight Mail

Mary K. Shallenberger, Chair
Honorable Commissioners
California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, CA 91405

RE: Sunset Ridge Park Project — 4850 West Coast Highway, Newport Beach,
California (City of Newport Beach); CDP Application No. 5-11-302

Dear Chair Shallenberger and Members of the Commission:

The City of Newport Beach (“City”) submits this letter specifically to address legal
issues raised by the Staff Report on the City’s proposed Sunset Ridge Park Project
(“Project”). This letter is in addition to materials from Schmitz & Associates, Inc., which
explain why the Project is fully consistent with the Coastal Act.

As the Coastal Commission (“Commission”) is aware, the Project is the product
of years of City and community planning efforts, and is designed to serve the
community’s critical need for active recreational facilities in the coastal zone while
providing significant coastal access and substantial habitat enhancement. The
recreational component of the City’s Project includes a playground, picnic areas, a
youth baseball field, two youth soccer fields, passive recreational amenities, pedestrian
paths, an overlook area with a shade structure and seating, a one-story restroom and
storage facility, landscaping and planting.

HISTORY OF THE SUNSET RIDGE PROPERTY

The City began investing and expending resources to plan, design, and obtain
permits for the Sunset Ridge Park after Senate Bill 124 was passed in 2001 (“SB 124”)
(Reg. Session 2001). SB 124 was signed into law by Governor Davis thanks, in part, to
the support of the Commission’s legislative unit. In SB 124, the Legislature required
that the Sunset Ridge Park property, which was then commonly referred to as the
CalTrans West property, be transferred to the California Parks and Recreation
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Department upon the payment of $1.3 million dollars by the City. SB 124 further
contemplated that the City and the California Parks and Recreation Department would
enter into an operating agreement whereby the City would construct, operate, and
maintain an active park and its recreation improvements on the CalTrans West

property.’

During negotiations over the operating agreement, however, and likely due to
economic conditions associated with the State budget, the City began conferring with
CalTrans, the California Transportation Commission, the California Department of Parks
and Recreation, Governor Schwarzenegger's administration, and the Department of
General Services to have the City purchase the property, rather than enter into an
operating agreement, so that the much-needed recreational facilities could be
constructed and brought to fruition. All of the City’s effort culminated in a 2006
Purchase Agreement whereby the State of California received over $5.2 million dollars
from the City and the City in turn received a Grant Deed from the State vesting title to
the CalTrans West property with the City. Under the contract between the State and the
City, the property acquisition was made subject to the following conditions: (1) the use
of the property was restricted to active recreational land uses;? (2) there would be no
right of the City to access West Coast Highway from the property; (3) the establishment
of a 197,920 square foot scenic view and open space easement over a portion of the
property in-which the placement of pavement and permanent structures were prohibited;
and (4) a 35-wide storm drain easement and a 30’-wide sewer -easement were
conveyed by the State of California to the Newport Crest Homeowners Association in
1991.

After paying the State $5.2 million, the City turned its attention and resources to
planning, designing and entitling the Sunset Ridge Park to accommodate the above
noted restrictions.

' It is worth noting that the supporters of SB 124 included the Orange County Coastkeeper, Orange
County Coastal Coalition, California Park and Recreation Society, Endangered Habitats League, Surfrider
Foundation, and the Newport Crest Home Owners Association.

2 The Staff Report for Agenda ltem 16a for the Commission’s November 2011 meeting states that the
“Open Space — Active” zoning designation was eliminated from the City’'s Zoning Code. However, this is
of no import to effectiveness of the deed restriction, as the language of the deed sets forth a restriction
which cannot be modified or amended by action of the City vis-a-vis a Zoning Ordinance amendment. If
Commission Staff is suggesting that the -State requirement for active recreation facilities has been
eliminated, such suggestion is both legally unsupportable and factually incorrect.

Letter from City of Newport Beach dated 7/9/12



California Coastal Commission
July 9, 2012
Page: 3

HISTORY OF THE CITY’S COASTAL DEVELOPMENT APPLICATION

Twelve years after the enactment of SB 124, the City is now in the final stage of
permitting the construction of Sunset Ridge Park by requesting that the Commission
issue a Coastal Development Permit (“CDP”) authorizing the recreational facilities.
Given the long history of this Project, the Purchase Agreement and extraordinary
payment made by the City to acquire the property, the Legislative intent for active
recreational land uses on the property, and the amount of time and resources expended
to date by the City and the community, the Commission Staff’'s recommendation to deny
Application No. 5-11-302 is disappointing. In fact, it is disingenuous, since it appears to.
now be based on a Staff preference that the CalTrans West property be developed
exclusively for passive park purposes in direct contravention of the legislative intent to
provide active recreational facilities in the Coastal zone.

~ In the initial Staff Report prepared for the Commission's November 2011

meeting, ‘Staff suggested two alternatives: (1) a passive park; or (2) an active park with
alternative access. In an effort to address the Commission’s concern, the City removed
the planned access from West Coast Highway and submitted new Application No.5-11-
302. Surprisingly, Commission Staff now suggests that only a passive park should be
approved, ignoring its earlier alternative of an active park with alternative access (i.e.,
the Project now proposed).

Specifically, the Staff Report now identifies four alternatives: (1) passive park;{2)
reduced number of sports fields as suggested by the Banning Ranch Conservancy
(“BRC"); (3) alternative site north of the Newport Crest Condominium complex; and, (4)
“No Project.” Of these suggestions, however, only a passive park is actually feasible.
First, relocating the park to north of the Newport Crest Condominiums would require the
City to acquire property from Newport Banning Ranch. It defies reason to how suggest
that the City purchase other property when it has already expended millions of dollars in
land acquisition and development costs and waited twelve years to build the park
facilities on the CalTrans West property. Also, the “No Project” alternative is
inconsistent with the legislative intent of SB 124, the Purchase Agreement and the
-Grant Deed. Finally, the BRC has presented Commission staff with two alternative
designs that involve the relocation of ball fields away from the disturbed vegetation
area. These include:

. Laying the soccer fields out length-wise along the northern portion of the
land, right below the Newport Crest homeowners’ decks and porches; and

. Not constructing any baseball or softball fields at Sunset Ridge Park;
instead putting those facilities off until a decision is reached regarding the Newport
Banning Ranch’s final land use.
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Please forgive our gentle cynicism about the BRC’s suggestions. These
suggestions come late in the planning process, with little or no communication with the
City and no evidence that BRC has have consulted with park planners qualified to make
these suggested modifications. Also, the BRC has not provided any environmental
analysis to support these suggestions — implying these are not serious proposals.

More specifically, -as to the first suggestion, putting fields lengthwise (and adding
the parents, siblings, referees and kids that come with each field) is a recipe for angry
resident opposition. The BRC's plan maximizes the sound and visual impacts to the
backyards, porches and decks of dozens of homes. Many people who reside in this
same development are the core supporters of BRC'’s opposition to an active park at
Sunset Ridge. It is not serious to assume these same residents will not balk (loudly) at
this field layout.

As to the second suggestion, we would offer one observation. When the City
proposed an active park in 2001, families were excited about the possibility of an active
park at Sunset Ridge. The City told the boys and girls (ages 10-13) who might play at
Sunset Ridge, “There will be ball fields — finally within walking distance of your home.”
Eleven years later, some of those same children are now in their mid-twenties and their
baseball and soccer days are long gone. BRC is asking us to tell the next generation of
youth — also now 10-13 years old — to wait again. How long? 5 years? 10 years? It
doesn’t matter. It means that hundreds more kids will grow up playing somewhere else;
on a cramped field competing with other teams for limited recreational opportunities.
Additionally, it is also irresponsible to suggest that the City should expend in excess of
$20 million in taxpayer funds to develop two soccer fields, and not build the other
recreational opportunities, such as a baseball and softball field.

In sum, the City removed the planned access from West Coast Highway, which
was the expressed concern of the Commission. Yet, Commission Staff continues to
promote the notion that only a passive park should be approved by the Commission.
Staff now bases its recommendation for denial on the acknowledged long standing
practice of CalTrans and the City to mow the property for fire safety reasons. As we
explain below, we believe that the Commission should approve the City's CDP
- application as it is consistent with the Coastal Act given the particular history and
circumstance of the CalTrans West property.
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COMMISSION STAFF'S RECOMMENDATION FOR DENIAL BASED ON
MOWING ACTIVITIES

Commission staff has recommended denial of the Project based on an argument
that the Project will eliminate a 3.3-acre patch of disturbed vegetation located on the
southemn half of the property.® The Commission’s staff biologist has opined that if the
mowing is legal, the disturbed vegetation would not be ESHA; however, if the mowing is
not legal, the area would be ESHA. (Memo, Jonna D. Engel to John Del Arroz dated
September 22, 2011, p. 7.)* In essence, Staff's position is that because Encelia scrub is
a type of coastal sage scrub community that could serve as habitat for the federally
threatened California gnatcatcher (but does not now), the City’s application should be
denied. The City submits that the record demonstrates that both the Project and the
actions of both CalTrans and City to date are legal and consistent with the Coastal Act.

THE CITY’'S ONGOING MAINTENANCE ACTIVITIES PRE-DATE THE
COASTAL ACT AND, IN ANY EVENT, THE CITY HAS A VESTED RIGHT TO
CONTINUE THAT ONGOING PRE-COASTAL ACT USE

The ‘Staff Report acknowledges the site activities of the City as well as CalTrans
pre-date the Coastal Act. Therefore, we contend that they are not subject to the permit
requirements of the Act. The City has already provided the Commission with ample
photographic documentation of the ongoing annual historic mowing and grading
activities conducted by CalTrans since as far back as the 1960s, and continued by the
City subsequent to its purchase of the property from the State of California. The
photographic evidence documents that this site is not and has not been in its natural
state for many years pre-dating the Coastal Act. Indeed, the property was graded by
CalTrans to one day become an off-ramp for the 55 Freeway.

Further, the Grant Deed conveying the property to the City provided that the City
was responsible for continuing the ongoing maintenance performed by CalTrans. The
City has met this obligation annually, and in some cases more often, by periodic
mowing. The City’s continued mowing and related maintenance has occurred at least
once a year, typically twice a year, starting in the spring of 2007 immediately after

% In 2009, the City circulated and certified EIR No. 2009051036 which concluded that the impacted area
consisted of disturbed vegetation, not ESHA. During the EIR review process, the City did not receive any
comments from the Commission relating to the adequacy of EIR No. 2009051036 prior to certification. As
a responsible agency, the Commission was required to advise the City, and pursue a court action, if
-necessary, if it believed that this ESHA determination made as part of the certification of the EIR, was
inadequate. (See, Public Resources Code §§ 21083, 21080.4, 21002.1(d); 14 CCR §§ 15050, 15096.)
This responsibility could not have been overlooked as concurrent with the receipt of the Sunset Ridge
Park EIR in 2009, the Commission Staff forwarded comments on the Draft EIR for Marina Park.

4 As more fully set forth on page 9, the opinions of Dr. Engel as to the disturbed vegetation, its growth
cycle, and clustered growth pattern fully support the determination of the City’s Fire Department that the
property must be regularly mowed for fire safety purposes.
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CalTrans transferred the property to the City. Thus, as far back as 1966, this particular
property, in its entirety, has been continually mowed on at least an annual basis by both
the State of California and the City.

The Staff Report’'s conclusion that the ongoing mowing activities constitute
unpermitted development is based on Staff's opinion that the mowed vegetation could
be utilized by the California gnatcatcher. Importantly, however, this is not based on any
actual use by the gnatcatcher. Rather, staff reasons the disturbed vegetation is ESHA
because ‘it is reasonable to infer” that the gnatcatcher utilizes the disturbed vegetation
due to surveys that have identified gnatcatchers on adjacent habitat, and photographic
evidence which Staff asserts shows that the vegetation meets the species habitat
requirements. (Staff Report, p.19) Staff's conclusion that the disturbed vegetation is
ESHA is based on its opinion that the disturbed vegetation “serves as habitat for a
federally listed species and plays a special role in the ecosystem which could easily be
degraded by human activity” (Staff Report, p. 26) — an assertion which, given the
present and past state of the property, is simply unsupported by any facts. The

disturbed vegetation has not supported the gnatcatcher and it has been continually

mowed and maintained for fire safety reasons.

Based on staff's unsupported premise, the Staff Report deems the mowing
unpermitted development requiring a permit unless the City has a vested right to mow
the property. This misses the mark. This is not a case which involves a vested right,
but rather a valid ongoing use that pre-dates the Coastal Act. Even assuming that this
was not an ongoing use, however, the -City plainly has a vested right to continue that

use.

Specifically, it bears emphasis that this is not the situation where structures were
commenced and partially constructed prior to the effective date of either the 1972 or
1976 Coastal Acts. (Former Pub. Res. Code, § 27404; Pub. Res. Code, § 30608.) In
that instance, the question is whether the landowner has performed substantial work
and incurred substantial liabilities such that a vested right exists to permit the
development to be completed without the need to apply for a permit. (Avco Community
Developers Inc. v. South Coast Regional Com. (1976) 17 Cal.3d 785.) Instead, the
property at issue is vacant land that has been mowed annually since as far back as

-1966; an ongoing use established before the 1972 or 1976 Coastal Act.

The Attorney General addressed a similar vested rights issue under the 1972
Coastal Act. The Attorney General opined that no coastal permit was required for the
conduct of continued operations, while a permit would be required for any new facilities
or intensification of use. (56 Ops.Cal.Atty.Gen. 85 (1973) at 91-92.) Further, the
Attorney General concluded that the Coastal Act permit requirement did not “in any
sense prohibit the continued present management or use of existing structures or
facilities” and was “not designed to stop present use or to allow present use to
deteriorate.” (Monterey Sand Company, Inc. v. California Coastal Commission {1987)
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191 Cal.App.3d 169, 175 fn 3.) The Court of Appeal in Monterey Sand has referred to
this as the “continuing use of a past allocation of coastal resources” theory. (/d.) Thus,
no permit is required for the continuation of the ongoing mowing activities on the Sunset
Ridge Park property. This is no different than a house completed prior to the effective
date of the Coastal Act, or a commercial use established before the Act, or continued
operations in an oil well field which does not include new facilities or an intensification of
use. In none of these examples is a permit required or an effort by the property owner
to go through the motions of seeking a vested rights determination from the
Commission. Staff's apparent suggestion to the contrary would have sweeping
implications for CalTrans, counties, cities, and special districts that, since well before
the Coastal Act, have routinely performed exactly the same kind of maintenance as
CalTrans and the City have consistently done here.

Even assuming this was properly cast as a vested rights issue, the requisite
thresholds identified by Commission staff have been met. First, viewing this application
as functionally a request for a vested rights determination, CalTrans’ pre-Coastal Act
mowing activities did not require a permit. Second, since 1966, there has been
substantial work performed and substantial liabilities incurred in good faith reliance on
CalTrans’ approval of this activity. This includes but is not limited to: CalTrans’
purchase of the property in 1966 for the never-built 55 Freeway off-ramp; major grading
of the property undertaken thereafter by CalTrans; the removal of thousands of cubic
yards of dirt from the property; regular annual maintenance of the property through
mowing; and the City’s continued mowing of the property. Finally, it bears emphasis
again that the continued mowing of the City’s property does not involve a development
partially constructed or undertaken -at the time either the 1972 or 1976 Coastal Act took
effect. It concerns development ongoing at the time both Acts became effective and
has been regularly performed since. Hence, even if this was a vested rights issue, the
City plainly has a vested right to continue this use.

THE CITY’S ON-GOING MAINTENANCE ACTIVITIES ARE LEGAL BECAUSE
THEY CONSTITUTE NUISANCE ABATEMENT WHICH IS NOT SUBJECT TO
COASTAL DEVELOPMENT PERMIT REQUIREMENT

Mowing activities are also exempt from the permit requirements of the Coastal
Act under the abatement exemption for vegetation/brush clearance in the coastal zone
determined necessary by the local fire authority to abate a nuisance. This is not a new
issue. The Commission has previously acknowledged that because the failure to
comply with the directives to provide a defensible space results in a nuisance, a coastal
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development permit is not required. This is based on Coastal Act Section 30005, which
expressly provides:

“No provision of this division [the Coastal Act] is a limitation

on any of the following: . . . (b) On the power of any city or
county or city and county to declare, prohibit, and abate
nuisances.”

This has been the position of the Commission throughout the County and State.
For instance, in March 2009, Commission staff wrote the Orange County Fire Authority,
responding to an inquiry regarding vegetation/brush clearance related activities in the
City of San Clemente’s coastal canyons - all seven of which were deemed ESHA in the
City’s certified LUP. Staff advised:

“The course of action that OCFA requires of San Clemente coastal canyon
property owners (i.e., provide a ‘defensible space’ on the canyonward portion of
the property that meets the minimum fire safety standards) is consistent with the
course of action that is statutorily mandated under Government Code Section
51182 and Public Resources Code 4291. Moreover, failure to comply with the
statutory mandate in Government Code § 51182 ‘may be considered a nuisance
pursuant to Section 38773’ Cal. Government Code § 51187. Thus, the failure to
comply is, in effect, declared a nuisance by the statutes. Because the Coastal
Act expressly states that it does not create any limitation on ‘the power of any city
or county or city and county to declare, prohibit, and abate nuisances,” Cal.
Public Resources Code § 30005(b), the recommendations in your notices to San
Clemente canyon property owners are beyond the Commission’s jurisdiction in
this case.” (See, Attachment No. 1, Letter from Liliana Roman, Coastal Program
Analyst, CCC, to Bryan Healey, Assistant Fire Marshall OCFA, March 3, 2009
(emphasis added).)

Pursuant to Newport Beach Municipal Code (hereinafter “NBMC”) Section
2.12.050, the City's Fire Department is mandated to identify and prevent hazards to life,
health, property and the environment. The City’s Fire Code is codified within Chapter
9.04 of the NBMC. The intent of Chapter 9.04 is to coordinate its requirements along
with the International Fire Code (“IFC”), 2009 Edition, and the California Fire Code
(“CFC”), 2010 Edition.” As a result, the City’s Fire Code incorporates by reference all of

® During the hearing in November 2011 of this matter, it was suggested that the 1991 Edition of the IFC
provided guidance or restrictions on the City’s mowing activities. Specifically, Section 11.302(d) of the
1991 IFC reads: “Combustible Vegetation. Cut or uncut weeds, grass, vines and other vegetation
shall be removed when determined by the chief to be a fire hazard. When the chief determines
that the total removal of growth is impractical due to its size or environmental factors, approved
fuel breaks shall be established.” Thus, it was suggested that the Fire Official's determination to
require more than 100 feet of brush clearance was subject to an analysis of environmental factors.
However, the 1991 IFC cannot provide guidance as it is not the law in California. Rather, the 2009
Uniform Fire Code is applicable to the City and the State and that is relied upon in this analysis.
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the provisions of the CFC and the 2009 IFC unless the City adopts specific
amendments thereto.

Pertinent to the mowing of Sunset Ridge Park are the local amendments to
Chapter 49 that have been adopted by the City, and which are set forth in NBMC
Section 9.04.120. The City’s local ordinance included Chapter 49 of the CFC and, in
particular, Section 4903.2, which is a requirement for the clearance of shrubs and
brushes located within 100 feet of any structures. The NBMC also includes Section
4903 of Chapter 49, which provides that the Fire Chief may require more than the 100
feet when the Fire Chief determines that conditions exist, which necessitate greater fire
protection measures.

This is the case as to the Sunset Ridge Park property, and it is why the entire
property was mowed on a regular basis by CalTrans and it is why the City has
continued to do so. Specifically, the Fire Official has determined that the site specific
conditions of the property warrant removal of more than 100 feet (from Newport Crest)
of vegetation. The Fire Official's determination is based on the known accumulation of
light flashy fuel that dries quickly during the summer months; the bowl shape of the
property; the 30 foot embankments limiting emergency access; the history or fire and
transient use; and, prevailing winds. {See, Attachment No. 2, Correspondence from
City’s Fire Department dated January 31, 2012 and June 8, 2012.) Specifically, the Fire
Division Chief of the City’s Fire Prevention Unit has advised that the light flashy fuels in
this area could cause the structures in the adjacent condominium complex to ignite with
either radiant or direct flame contact and the flowing embers could ignite other
structures a few blocks in the development when the firebrands contact roofs, attic
‘vents, decks or other combustible fuels in the fire’s path. As a result, the City has
eliminated this life safety and property hazard through weed abatement.

Notably, the Fire Chief's directives are fully supported by the Commission’s
biologist in that she acknowledges that the Encelia scrub is a fast growing shrub and
that the disturbed vegetation would reach heights of two to three feet over one growing
season. (Memo, Jonna D. Engel to John Del Arroz dated September 22, 2011, p. 7).
Dr. Engel further states that but for the City’s mowing, the disturbed vegetation would be
closely spaced and include highly flammable and undesirable plant species, such as
black mustard and thistle. Dr. Engel's description of the disturbed vegetation perfectly
describes the target vegetation of both the local and State fire hazard reduction efforts.
(See, Attachment No. 3, Vegetation Management Technical Design Guidelines,
Undesirable Plant Species (Target Species), Orange County Fire Authority, January 1,
2011.) For instance, the California Department of Forestry and Fire Protection (CalFire)
has concluded the following:

“If enough heat is present almost any plant will burn. The
objective of fire resistive landscaping is to reduce the heat
available and reduce the change of ignition. Fire resistive
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landscaping combines natives or ormamental plants with
proper placement and proper maintenance. The key is
separating plants vertically and horizontally to prevent fire
spread and extension.” (See, Cal. Dept. of Forestry and Fire
Protection, Structural Fire Prevention Field Guide for
Mitigation of Wildland Fires, (April 2000) p. 55.)

The mowing activity by the City here has been for the sole purpose of conducting
necessary weed abatement on a parcel that is difficult to access, adjacent to residences
and without any irrigation system. As to CalTrans, this is and always has been an
essential function in its maintenance of the State highway system and its adjacent
properties, both within and outside the coastal zone. As to the City -- as those
Commissioners who represent cities and counties well know, weed abatement is an
essential municipal function, especially for unimproved properties with ruderal
vegetation immediately adjacent to existing residential development, as here. This
need is driven by safety concerns, such as minimizing fire potential by reducing
vegetative biomass. Moreover, the necessity here for regular and ongoing weed
abatement cannot be overstated. A vegetative fire actually occurred on the property in
1988 and spread to the adjacent condominiums causing significant damage to
structures. (See, Attachment No. 4, Orange County Register article, July 11, 1988.)

As a result, the property has been subject to the City’s weed abatement schedule
for many years. Numerous complaints are received every summer advising the City of
the vegetation growth, requesting mowing, and putting the City on notice of a perceived
dangerous condition. (See, Attachment No. 5, Complaint Reports and related
correspondence.) Given this notice, the City has continually maintained the property in
an effort to help avoid risk to the health and safety of the City residents. Under Section
30005, so long as the scope of the City’s activity is narrow and carefully tailored to
address only the specific weed abatement nuisance on this property, that necessary
municipal activity may continue without the need to obtain a CDP. (See, Citizens for a
Better Eureka v. California Coastal Com. (2011) 196 Cal.App.4th 1577.)

That has been the case here, where the City's Fire Official has determined that
the site specific conditions — the known accumulation of light flashy fuel that dries
quickly during the summer months; the bowl shape of the property; the 30 foot
embankments limiting emergency access; and significant prevailing winds which blow
inland from the ocean -- warrant removal of the vegetation on the property.

THE STAFF’'S RECOMMENDATION WOULD WORK A “TAKING” AND A
BREACH OF THE PURCHASE AGREEMENT BETWEEN THE STATE AND

THE CITY

Finally, in recommending that the Sunset Ridge Park property be relegated to
“passive park” and basically open space, the Staff Report would have the unfortunate
effect of working a regulatory taking of the City’s property. Under the circumstances,
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the Commission’s decision would deny the City all reasonable use of its property and
lack the “essential nexus” and “rough proportionality” required, in violation of Nollan v.
California Coastal Commission (1987) 483 U.S. 825, and Dolan v. City of Tigard (1994)
512 U.S. 374.

Further, as explained above, under the Purchase Agreement negotiated between
the State of California and the City, the City acquired the property for active recreational
purposes, consistent with the intent of the Legislature, and paid $5.2 million of its
precious taxpayer dollars for the right to undertake precisely that improvement of the
property. If the Commission were to accept Staff's recommendation, it would
unnecessarily place the State in breach of its contractual obligation. Having now
modified the Project to respond to the concerns expressed by certain Commissioners
last November, the City respectfully submits that the better, more prudent and fair
course is for the Commission to approve the Project so that the significant public
access, public recreation and habitat benefits resulting from the Sunset Ridge Park
Project can now be realized.

Sunset Ridge Park is a wonderful and well-planned dream right now. The people
in cities like Newport Beach — as lucky as we are to live, work, and play by the ocean —
still need active parks, ball fields and soccer fields.

It was the people of Newport Beach who — in the 1970s when Ronald Reagan
was Governor — looked at this same parcel and said it's too valuable to be cemented
over for the 55 Freeway. [t was the people of Newport Beach who - in the 1990s when
Pete Wilson was Governor — fought to keep CalTrans from selling the property to the
highest bidder, one who would put dozens of multi-family and single family homes all
over the land, blocking and making private the beautiful views of Sunset Ridge. It was
-the people of Newport Beach who — in 2001 when Gray Davis was Governor — worked
hard to wrest the land away from CalTrans using the California Constitution’s special
vision for coastal properties. Now, it is also the people of Newport Beach who are
simply asking the Commission to allow us to finish the job by building a much-needed
and long-awaited active community park on a site where a freeway or homes would
have been, but for the determination of the people of Newport Beach

In conclusion, we beseech you to let us build the park — a simple park.

CITY ATTORNEY’S OFFICE

@&M%/

City Attorney
LM:emg
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cc: Dr. Charles Lester, Director
Sherilyn Sarb, Deputy Director
John Del Arroz, Coastal Program Analyst
Mayor and City Council
Dave Kiff, City Manager
Dana Smith, Assistant City Manager

[A10-00630
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March 8, 2009

Bryan Hezley, Asslstant Fire Marshall OCFA.
1 Fire Authority Road, BulldingA
Ivine, CA 92602 -

Dear Mr, Healey,

“This letter Is in regponse to your Inquiry regarding the requirement for homeown:em to
obtaln & coastal development penmit (CDP) from the Califonia Coastal Commisgian prior

to vegstationfbrush clearance and ralated activities in the City of San Clemente coastal
canyons. m has identified gﬂd Seven of its coastal canyons as environmentally
La n.

-

‘= "Pursuant to Section 30106 of the Coastal Act (Cal. Public Resources Code § 30106),
.., eXceptin cartain situations ralating to agriculture, kelp harvesting, and timber operations,
.+ "removal or harvesting of major vegetation® constitutes “development” for purposes of the
L Coastal Act, and thus requires a CDP unless exempt. However, a CDP is not required in
. theinstance that OCFA finds that vegetation clearance is necessary to abate a nuisance,

The course of actlon that OCFA requires of San Clemente coastal canyon property
" -owners (Le., provide a "defensible space"® on the canyonward portion of the property that
_ ,meetsﬂlemmmummasafewmndams)lsoonslsﬁéntwmthewum of action that Is

. To ensure proper protection 6ft,he coastal canyon resources, homMmshauld be . :
... encouraged to trim, prune, remove dead/dyy plant fitter and overafi maintain vegetation on .
... canyon s!opesto,avo:drenwvalofmajor,vegehﬂpn. e o

.' swy.

* (iitana Roman '

- Coastal Program Analyst .

. ) Although we bave oot verifisd that the roquitemneats ato identioal, tha s ol < '
.o S0 0 . N . i3 dre Mm u.m .
R © " Attachments to City of NB L'etter date IS’I.E amtia b N .
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Guidcline C05

Orange County Fire Authority
January |, 2011

Vegetaticn Management Technical Design Guideline

Page 24 of 37

Attachment 7
UNDESIRABLE PLANT SPECIES (Target Species)

Certain plants are considered to be undesirable in the landscape due to characteristics that make
them highly flammable. These characteristics can be either physical or chemical. Physical
properties that would contribute to high flammability include large amounts of dead material
retained within the plant, rough or peeling bark, and the production of copious amounts of litter.
Chemical properties include the presence of volatile substances such as oils, resins, wax, and
pitch. Certain native plants are notorious for containing these volatile substances.

Plants with these characteristics shall not be planted in any of the fuel modification zones. Should
these species already exist within these areas, they shall be removed because of the potential
threat they pose to any structures. They are referred to as target species since their complete
removal is a critical part of hazard reduction. These fire-prone plant species include (but not

limited to):

FIRE PRONE PLANT SPECIES (MVANDATORY REMOVAL)

Botanical Name Common Name

Cynara Cardunculus Artichoke Thistle

Ricinus Communis Castor Bean Plant

Cirsium Vulgare Wild Artichoke

Brassica Nigra Black Mustard

Silybum Marianum Milk Thistle

Sacsola Austails Russian Thistle/Tumblewood
Nicotiana Bigelevil Indian Tobacco

Nicotiana Glauca Tree Tobacco

Lactuca Serriola Prickly Lettuce

Conyza Canadensis Horseweed

Heterothaca Grandiflora Telegraph Plant

Anthemix Cotula Mayweed

Urtica Urens Burning Nettle

Cardaria Draba Noary Cress, Perennial Peppergrass
Brassica Rapa Wild Tumip, Yellow Mustard, Field Mustard
Adenostoma Fasciculatum Chamise

Adenostoma Sparsifolium Red Shanks

Cortaderia Selloana Pampas Grass

Artemisia Californica California Sagebrush
Eriogonum Fasciculatum Common Buckwheat

Salvia Mellifera Black Sage

Ornamental:

Cortaderia Pampas Grass

Cupressus sp Cypress

Eucalyptus sp Eucalyptus

Juniperus sp Juniper

Pinus sp Pine

Rev. 01/11
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Firecrackers suspected in soyeseadin  sovemsaen .

. Classifieds Getajob Buy acar Find real oatats

grass fire on paga 05 Seah bt | Warchonda dosstons
. i Garage Sales

Newport blaze hits D:ocRMes | || Tees

. : Ilustration: BLACK [ Search Ads Pets & Animals
condo, causing $50,000  Yymenstack  [SeachAds | utotn Boar
Edition: EVENING Things to do

d a m a g e -Events—Movies—Dining-—Venues

July 11, 1988 Correction:

Byline: Joff D. Opdyke What: | | When: [Next7Days |

The Reglster Whero: [ All Orange County__ &2 [ Search |

Firecrackers are belleved to have caused a grass firo Sunday that spread to a $270,000

g!ongo'mum& O?I?a‘:;iﬁls th found four M-80 casl| d the casl wha Top viewed starles

refig and police on the scene foun: r casings an casingto t
appeared to be a homemade firecraker in a fle!d adjacent to the b?agckened condo?nglnlum at Cal State Fullerton undie run draws 4,000
No. 6 Landfall Court on the cfiffs overlooking the Coast Highway. 300-ton crane tips over in Orange

Feds: Pair plmped minor girts in Anahelm
Man hurt in roll-over crash near Disneyland
Lawyer for Toril Hunter's sen: Girl has recanted

*We are pretty sure this one was started by the firecrackers,” said battalion chief Tom Ameld.

The fire caused an estimated $50,000 damage and scorched the patio, kitchen and upstairs
bedroom, fire officials sald.

No Injurles were reported, and the condominium owners were in Los Angeles, according to°
friends. Info to go

The fire was reported at 2 p.m. after condaminium tenant Louis Vignes heard two E-mall nowsletters RSS foeds I3
firecrackers explode, then smelled smoke. it tock firefighters about 11/2 hours to control the Audlo news & Podcasts

“l was in my garage and | went outside to look around,” Vignes sald. *1, along with ancther Tools and links

nelghbor, got some garden hoses and tried to fight the fire.” Discussion boards TV listings
Vignes sald they had the fire contained, but a gust of wind sent sparks into pampas grass Maps and yellow pages Today’s horoscopes
bordesing the condominium. Movie times Games and puzzles

“That's all [t took. After that it was history,” Vignes sald, *The pampas grass went up like a
torch and set the balcony on fire. We couldn't do much from then on.”

Amold said the fire spread between the inner and outer walls of the condominium.

"That's what made R tough to get to. We had (o tear down walls to find the fire,” Amoid said.
Reslm in neighboring condominiums were temporarily evacuated from thelr homes as a
precaution.

*Wa're lucky R didn't spread to additional units,” Amoid sald.

The patio and bedroom suffered the most extensive damage. Both areas were completely
burned.

Newpﬁt;r: Crest resident Mike Lombardi said the field had been bufldozed last week to prevent
such fires.

No armests had been made Sunday In connection with the fire.

Medﬁpaﬂnet::KOCElMSNBClOCEmddulOCP&tlSqmzeOClmmmgaﬂm|Coastmagazhe|Pm!enedDasﬁnaﬁommaoazine|l@c0|m®

Copyr!ghtmmeOtangeCmmtyRegista’IOuMaImmmwwlmlmmlMWMNMm
OC Raal Estate Finder } OC Car Finder | OC Job Finder | OC Single Scone | Cafifomia Lotte egistor Insiders | Rogister In Education | Buy our Photos | Feedback |

Freedom Communications, inc.
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- Newopor Crest
NEWPORT BEACH FIRE DEPARTMENT S0} Hh'vepid &
PO. BOX 1768, NEWPORT BEACH, CA 92658-8915 Timothy Riley
(714) 644-3103 Ftre Chief

September 12, 1996

Robert Mendoza

Departmment of Transportation
2501 Pullman Street

Santa Ana, CA 92705

Dear Mr. Mendpza,

Thank you for investigating the lots located adjacent to West Coast Highway and
Superior. The parcel numbers are AP 424-041-07 and AP 424-041-03. As we
discussed in our phorie conversation these lots are overgrown with light grassy
fuels which present a fire hazard to the homes located within Newport Crest.
This fuel needs to be cut to a height of approximately three inches. The Newport
Beach Fire and Marine Department appreciates the spirit of cooperation in
mitigating this problem. If you need additional information please call me at
(714) 644-3108.

Mike Macey
Deputy Fire Marshal

L olé el
oct. 1976

3300 Newport Boulevard, Newport Beach -

Attachments to City of NB Letter dated 7/9/12
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NEWPORT BEACH FIRE AND MARINE DEPARTMENT
COMPLAINT REPORT

COmpanvAsslgnment:' —
— (if applicable)
Legal Description: __20 | ,_erl-repfd

Location:

Owner/Tenant: g QO !:hﬂ ne ! A chp"‘

Complaint: Q!lﬁ!CQ!CQ! N df@d b!ﬂ!g a z (A !ﬁﬁdS.
(‘ ONCGexned Loy e —H//n's N e
_ Oyeo winp oll have. wond rools

Complainant Name: Qg@faa'&
[}

Complainant Address: / H/D ' _AsSHC \

Y 7 4

CompiainantPhone f: /S0 -72.0 \
O Remain Anonymous N
_Received by: Name: _ Nad(ns o LFT f1esshze
 Date: 5797 | 54 ’7?'
Time: ___/ /0 om /iad T
s & o & '.;. & EX . o .:.C% w@?m'

conditions Found:  |Nlgz0<

Disposition: FRWNR)eD) B | AUN ke AT cH BAR
124 - 2607 .

Inspection date: & -/4-773
Inspected by:  /#3

white - Return to FPD Attachments to City of NB Letter dated 7/9/12 _yellow - FPD
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NEWPORT BEACH FIRE AND MARINE DEPARTMENT
COMPLAINT REPORT

company Assignment:
(if applicable)

Legal Description:
Location: Const Hio CXN
oost Hwy / Superor
owner/Tenant: CaL TeALs  Dopenty.
. [} 1 d

Compiaint: CalMlen fLeelc the od s 4
Live hazavd - higlh | M€m+

Relrever e (of (,_m claared carlror S

yeor, i neaas f again. Call hee and
' ' AAVCSE X thi

IS N s

Complainant Name: Vivinn ae I
Complainant Address: ? v bule CA.

complainant Phone #: (A44) pYs - LODR
O Remain Anonymous

Received by: Name: MJ\’\L
Date: g -10-499
Time; 12:00

) ) ) ) ) ) @, ) ) L) K/
< < < < < o & o < o o <o

conditions FOUNd: Pe-avadrh fresen7 -

Disposition: Shie c ﬂm /7@1»;4 / G/ RAVS / He il VNsi7
—élu _Site LIV /Zw«' k@"'It'?-z/ Z 74ke A-I’/cmmfe CONUTZS

G~2-97  Stte clered
Inspection date: £-7.95 -

Inspected by: /13
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Michael, Steve

s R
From: Kearns, Randy
Sent: Tuesday, May 19, 2009 8:25 AM
To: Michael, Steve
Subject: FW: Sunset Ridge Park fire abatement clearing

Southland has begun the fire abatement work at Sunset Ridge.

From: Michael, Steve

Sent: Monday, May 11, 2009 4:08 PM
To: Kearns, Randy

Subject: Sunset Park

Randy, ,
We received a complaint about the weeds in the upper section of Sunset Park from a caller that lives on Tribute Ct. |

went out today and confirmed that the weeds are about four feet tall on city property, the callers name is Ken Larson
(425-503-9582). Is that area on Barron’s list to cut back? The attached picture shows the area in question.

Thanks, Steve

Steve Michael
Newport Beach Fire Department
Office 949-644-3108

* Attachments to City of NB Letter dated 7/9/12
1



o, CALIFORNIA FARM BUREAU FEDERATION

GOVERNMENTAL AFFAIRS DIVISION
e — 27 1101 STRIET SUITE 626 SACHRAMENTD, CA 95814 - PHONT(916) 446-4047

July 3, 2012 < RECEIVED

Outh Coast Region

Honorable Mary Shallenberger, Chair .

Califomia Coastal Commission UL 5 21

c/o John Del Arroz, Coastal Program Analyst CAUFOR

200 Qceangate, 10™ Floor COASTAL o MP}J\;{?SSPON

Long Beach, CA 908024416

SUBJECT: CDP Application No. 5-11-302 (City of Newport Beach—Sunset Ridge Park Project)

The California F: Federation (“Farm Bureau™) reviewed with great interest the stail report
(hereinafier “staff repori™) for the above-referenced project which is to be considered by you on July 12,
2012. As you are aware, Farm Bureau represents more than 74,000 agricultural, associate and collegiate
members in 56 counties and strives to protect and promote agricultural interests throughout the state of
Califomia. We submit this letter to you to express our strong concerns with California Coastal
Commission (CCC) staff’s analysis and conclusions with respect to the historical site disturbance of the
City of Newport Beach’s Sunset Ridge Park project. CCC Staf’s position on this matter has potential
detrimental ramifications for our coastal farming communities and we respectfully request your careful
consideration and decision on this issue.

The staff report acknowledges in numerous areas that it is undisputed that the Park property has been
subject to “large amounts of disturbance over the years, including a major grading event which removed
thousands of cubic yards of earth from the site. Additionally, the site has been subject to mowing
activities which have occurred since prior to the Coastal Act” (CDP 5-11-302 staff report, pg. 18)
Nevertheless, staff concludes that the ongoing weed abatement/site maintenance activities constitute
“unpermitted development™ and thus the property must be viewed as if the site disturbance and annual
maintenance activities, which commenced as far back as at least the 1960s, did not occur when evaluating
its biological resources. This conclusion is reached despite the statement on pg. 19 of the staff report that,

“Although neither Caltrans nor the City of Newpor: Beach requested a determination from staff, it
is likely that, prior to the designation of the gnaicaicher as a species threatened by extinction,
Commission staff would have determined that no CDP would be required for the clearance of
vegetation due to the disturbed nature of the site.”

Staff clearly acknowledges that the subject site maintenance activities would not have required a CDP
from the CCC due to the historical and “disturbed nature of the site” but for the fact the designation of a
particular species as threatened. Thus, staff makes clear that the designation of “major vegetation™ and
environmentally sensitive habitat area (ESHA) on the Park property stems from the fact that a designated
threatened species has been observed off-site on adjacent private property and thus there is the potential
for the species to utilize the Park property. The circular argument continues with the finding that because
the site contains “major vegctation”/ESHA, the property owner should have applied for and obtatned a
Coastal Development Permit (CDP) belore the removal of such vegetation on the property.

Loy & Soppe
ﬂt-;of




Henorable Mary Shallenberger
July 3, 2012
Pagc Two

Stafl reasons that because no CDP was ever issued, the site disturbance must therefore be viewed as if it
did not occur.

The logic and conclusion is extremely disconcerting to the Farm Bureau and the ramifications of your
acccptance of this analysis and findings could have far reaching implications on farmlands within the
Coastal Zonc. Virtually all of California coastal farmland has been in operation since prior to the effective
date of the Coastal Act; accordingly, these farmlands are not required to have CDPs from the Coastal
Commission pursuant to Public Resources Code § 30106. However, we can envision numerous scenarios
wherein a farm has been in existence and operational since well before the Coastal Act, and suddenly a
threatened or endangered species is identified to be located off-site on “nearby” property. If the staff’s
analysis and conclusion for the Sunset Ridge Park property are applied, it is reasonable to imagine that the
CCC could suddenly classify the regularly disturbed farmlands to contain ESHA and therefore require a
Coastal Development Permit despitc the aforementioned exemption. It is clear from the Sunset Ridge
Park situation that the outcome is not just a requirement of a CDP after-the-fact, but a denial of use of the
historically highly disturbed propcrty due to the perceived (not demonstrated) porential habitat value.

In short, we ar¢ gravely concerned that the Coastal Commission can deem property that has been
incontrovertibly disturbed and maintained for half a century to suddenly contain “major
vegetation”/ESHA due to the perceived possibility that if the disturbance had not occurred, the property
could potentinlfy provide foraging habitat for a threatened or endangered species. Farm Bureau
respectfully urges the Coastal Commisstoners to reject this erroneous logic and unsubstantiated
conclusion.

Sincerely,

"axation and Land Use

Cc:  Honorable Members, California Coastal Commission
(ovemor Jerry Brown
Senator Darry!l Steinberg
Speaker John Perez

Lopmes jQW




RE
South go%!}(?ggibon

lune 28, 2012 JUL 32012
CALIFORNIA
The California Coastal Commission COASTAL COMMISSION

Re: Permit# 5-11-302/ City of Newpart Beach for Sunset Ridge Park
Dear Sirs:

| am extremely traubled at the amount of Time and Expense being spent to build a small park the City
and citizens of Newpart Beach wishes to build. | find it to be a monumental waste of taxpayers money
and everyone’s time on this issue. Your commission seems to be arbitrary and uneven in your
judgements you make on what projects go forward and which don't,

To be clear on my position, the guitarist for the Rock Band U-2 can build several mansions on 147
coastal acres in Malibu, however, children in Newport Beach/ Costa Mesa can’t play soccer on a dirt lot
above Pacific Coast Highway.

I hope you realize the folly In this matter and approve the park. Please spare the already stressed
taxpayers additional maney and time over this issue. | hope you will approve it forthwith.

Thank you for your time.

Gl

GaryMRausch
260 Cagney Lane Suite 120
Newport Beach, Ca, 92663




RECEIVED

June 28, 2012 South Coast Region In Favor
California Coastal Commission JUN 29 212 RE CE ‘\{QE %ﬁ
South Coast District CALFORNIA _ soufh Coast €9
COASTAL COMMISSION e -
200 Oceangate, Ste.1000, 10 FL NIA
ALIFOR
Long Beach, CA 90802 cO P\S? AL CoMMlSSloN

Subject: July 12, 2012 Chula Vista Meeting
Item No: th 11¢, Application No: 5-11-302
Dear Commissioners and Staff:

[ live in the West Newport “Tsunami Danger Zone”. One of three 40 foot City poles with Tsunami alarm
homns on top is located directly across our street in the West Newport Park, Pacific Coast Highway
{PCH) is on the other side of the Park’s block wall, If a Tsunami alarm occurs, a nearby City sign advises
the public to head for higher ground.

The nearest higher ground on the North side of PCH is now unreachable due to wire fencing. We need a
PCH Sunset Ridge Park entrance as our escape destination. Currently, our only choice is to walk/run
rapidly along PCH to the distant Balboa/Superior imersection and halfway up the Superior Avenue hill to
be safe.

Having lived in this area for fifty years, | have experienced the traffic gridiock when everyone is trying to
leave the lowlands by car at the same time. On one summer day, several years ago, the lifeguards ordered
everyone off the beaches due 1o a reported poison gas cloud drifting towards West Newport. It took over
an hour to leave the area by car. The Japanese recently had fifieen minutes to reach higher ground after
their Tsunami waming.

Please keep in mind the importance of this Sunset Ridge Park’s hilly location as a safe retreat for those of
us who are living here or for visitors to our atfractive beaches in this Tsunami Danger Zone.

Sincerely, ‘-)

Mike Johnsor,

5803 Seashore Drive
Newport Beach, CA 92663
(949) 642-3125
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CALIFORNIA CATTLEMEN’S ASSOCIATION
1221 HSTREET » SACRAMENTO, CALIFORNIA  + 958141910
SERVING THE CATTLE '

‘ L PHONE: (916) 444-0846
INDUSTRY SINGE 1917 : DEEH — FAX: (916) 444-2194

www.calcattiamsn,org

| a RECEIVED
Honorable Mary Shallenberger, Chair . i ' e
California Coastal Commission South Coast Region
c/o John Del Arroz, Coastal Program Analyst . _ J :
200 Oceangate, 10th Floor ‘ ’ UL 1l 2012
Long Beach, CA 90802-4416

' CALIFORNIA
SUBJECT: CDP Appllcatlon No. 5-11-302 (City of Newport Beach-Sumset M@ﬁﬂ;}m COMMISSION
Project)

The California Cattlemen’s Association (CCA) has reviewed the staff report for the application for
-the Newport Beach Sunset Ridge Park Project, which is up for consideration-on July 12, 2012. CCA
represents more than 2,000 ranchers, many of whom ranch along California’s coastal areas and
within the jurisdiction of the California Coastal Commission (Commission).

As most of our members have been ranching for generations and surely before the passage of the
Coastal Act (Act), we are writing this letter to express grave concern with the Commission staff’s
analysis and conclusions with respect to the historical land use and site disturbance on the project
site. While the application in question does not directly relate to agriculture or livestock grazing, we
believe that the conclusions drawn by staff set a dangerous precedent. Staff’s circuitous reasoning to

~ deny a permit to the City of Newporl demonstrate faully und inconclusive evidence combined with ’
an egregious lack of logical thought, giving the greater regulated community reason for pause. We
respectfully ask your consideration on this matter and hope that a more logical policy will be adopted.
prior to finalizing a decision on theé permit application. .

Of several concerning policy conclusions raised by the stalf analysis, the most unsettling
determination is that the project should not go forward as propased because of damage to
environmentally sensitive habitat areas (ESHA). The staff report makes reference several times to the
well-acknowledged and documented fact that the project property in question bad, over the course of
40 years, been subject to regular disturbances, including grading and mOng, including several

. years of mowing which occurred prior to the passage of the Coaslal AcL

Although staff confirms this action, and states that “For the years where Caltrans appedrs to have
cleared vegetation on the site, staff used satellite imagery and aerial photography showing the site’s -
condition on one day, each image taken on various dates of the year, in the following years: 1965,
1968, 1972, 1973, 1974, 1975, 1977, 1979, 1982, 1983, 1986, 1987, 1989, 1991, 1993, 1994, 1995,
2002, 2003, 2004, 2005, and 2006. i It is yet concluded, however, “there is insufficient evidence to
conclude thut the mowing events regularly occurred on an annual or semi-annual basis since before

passage of the Coastal Act.””® This conclusion seems to be in direct conflict with the evidence of SIX years ‘
of photo documentation prior to the passage of the Act.

Staff proceeds to state that the weed abatement and fuel management constitute “unpermitted
development”, and if the park site had not been mowed, it would be considered ESHA. According to
staff, “although the site has been subject to disturbarice, staff finds that the vegetation constitutes ‘Major
Vegetution’ due to its special ecological role in supporting the federally threatened California gnatcatcher.
Section 30106 of the Coastal Act defines ‘development’, in part, as *...removal or harvesting of major
vegetation..,’ . Thus the mowing of the Disturbed Encelia Scrub requires a coastal development permit and

Callfnrma Coastal Commisslon, Staff Report, Appllcatnon 5-11-302,pg 2. _ !—Cﬂfl/ o ‘%ﬂf‘g‘r"‘
? Jnid.9. .
T |bid.11. | ' Proe S
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is subject to the requirements of the Coastal Act.” According to the logic of staff, because the Encelia
Scrub provides potential habitat for the. endangered gnatcatcher, any mowing waonld constitute a violatian
of the Act. However, staff does note that “Although neither Caltrans nor the City of Newport Beach
requested a determination from staff, it is likely that, prior to the designation of the gnatcatcher as a
species threatened by extinction, Commission staff would have determined that no CDP would be
required for the clearance of vegetation due to the disturbed nature of the site.” ‘The conclusions

_ outlined in the staff report based off this sequence of events seem amhiguons and wholly contradict

.. the historical record of the site. '

A more appropriate and logical conclusion would be that because mowing occurred before the .
passage of the act and before the listing of the species, that the property cannot possibly be
determined to be ESHA. Additionally, no gnatcatcher has ever been observed on the property, and
the US Fish and Wildlife Service has determined that the project has little to no effect on the
population or habitat of the gnatcatcher.” The Service is the agency responsible for determining what
species and habitat are endangered or threatened, not the Commission.-As such, the Commission
should not contradict the conclusions of the Service that continued mowing will not impact the
gnatcatcher. '

This flawed logic based off the recorded site history and presented evidence is extremely concerning
to CCA, and should this analysis be accepted, we are concerned this logic might be used in future
decisions affecting agricultural production on the coast. As previously stated, an overwhelming
majarity of the family ranches on the coast have been operating long before the passage of the
Coastal Act, and thus, these ranchers are not required to obtain CDPs from the Commission, pursuant
to Public Resources Code § 30106. However, it is possible to imagine scenarios in which a ranch or
nearby property is identified as habitat for an endangered species. In this case, the logic as presented
by the Commission stuff to deny this permit leads us to believe that vegelalion management of the
praperty, or other routine and beneficial management activities that involve land disturbance would
be seen as violating the provigsions of the Coastal Act.

We urge the Commission to base their conclusions on evidence, the best available science and most
importantly solely within the framewark of the Coastal Act. Anything else, would be inappropriate
and an overreach of regulatory anthority. It is of great concern that the Commission would be willing
1o entertain this sort of analysis and retroactively require permitting on land that has the porential to
qualify as ESHA had its historic management been different. CCA respectfully urges the Coastal
Commissioners to reject this staff report which has been based on egregiously flawed logic.

Sincerely, -
Margo Parks
Associate Director of Government Relations

Cc: Honorable Members, California Coastal Commission
Governor Jerry Brown

Senator Tom Harman
% |bid.18.
* Ibid,B. :
KEVIN KESTER JACK HANSON . DARRELL WOOD JIM DAVIS
PRESIDENT TREASURER o SEGOND VICE PREBIDENT SECOND VICE PRESIDENT
PARKIELD SUSANVILLE BILLY GATLIN : VINA SANTA YSABEL
EXECUTIVE VIGE PRESIDENT :
TIM KOOPMANN PAUL CAMERON ’ HERALD ' LAWRENCE DWIGHT BILL ORANDENBERG
FIRST VICE PRESIDENT FEEDER COUNCIL CHAIR . SECOND VICE PRESIDENT . FEEDER GQUNGIL VICE GHAIR
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Del Arroz, John@Coastal

From: Sheila Pfaffiin [spfafflin@gmail.com]

Sent:  Thursday, July 05, 2012 3:08 PM

To: Del Arroz, Jehn@Coastal

Subject: Opposition to Newport Beach park proposal at Superior and PCH
Dear Mr. DelArroz:

I wish to express my strong opposition to the park which Newport Beach is proposing for the
property on lhe corner of Superior and the Pacific Coast Highway(PCH), near the Banning
Ranch property. 1 frequently drive down Superior to its intersection with the PCH. It is a steep,
curved road, on which people are often changing lanes so as to be able to make a turn at the
bottom. The last thing that should be build here s a playground with the potential for greatly
increased bicycle traffic, and parking located where it would lead to many children and teen-
agers trying lo cross Superior. Any additional access here, or on the Pch side of this property
would he a hazard as well.

I believe that Newport Beach itself originally opposed the arrangement they are now advocating,
and changed their minds only when their original proposal was rejecled. They seem to be more
concerned with getting something in place which will destroy the natural character of the area,
and act as a stalking horse for the very extensive proposal for development on the Banniing
Ranch itself, than they are with a suitable use for this land which will preserve its character for
future penerations.

This property is environmentally sensitive. 1t should be left in as natural state as possible. An
appropriate use, which would allow it to be enjoyed by nature lovers and others who appreciate
ite beauty and views, would be ta set it up as a nature preserve, with perhaps one or two trails.
The proposed parking arrangement would probably not create a hazard under such a scenario.

I urge the Coastal Commission to reject this application by Newport Beach.
Sincerely,

Sheila M Pfafflin

1750 Whittier Avc., # 42
Cosla Mesa, CA 92627
(949) 646-3123

spfafflin@ginail.com

7/5/2012




Del Arroz, Jnhn@aastﬂl

From: Jim Mosher [jimmosher@yahoo.com]
Sent: Thursday, July 05, 2012 12;33 PM
To: Del Arroz, John@Coastal
Subject: Public cornment letter re Th11¢-7-2012
. Attachments: Comments on Th11¢-7-2012 -- Jim Mosher_to_CoastalCormmission. pdf
Comments on
111c-7-2012 -- Ji.
John,

. Please find attached a letter regarding the new Sunsek Ridge CDP application (5-11-302)
which I hope can be included in any supplement distributed to the Commissioners in advance
of next Thursday's hearing.

Thank you,
Jim Mosher
BP.S.: there are several references in the current staff repert to "Semenicuk Slough."

Should it need to be mentioned in a future staff repert, I believe the spelling used in
the Newport Beach General (and Coastal Land Use?} Plans is “Semeniuk” {without the "ov).




Agenda [tem: Thilc (July 12, 2012)
Application Number: 5-1]-302
My name: MOSHER
Position: OPPOSED
California Coastal Commission
South Coast District Office
200 Qceangate, 10th Floor
Long Beach, Ca 90802-4416

Ann: John Del Arroz (via e-mail, for distribution to the Commissioners)
Drear Commissioners,

The captioned item is the City of Newport Beach (CNBY's application for development of an active sports
park on its Sunset Ridge properly, The staff report offers compelling evidence why the application must be
denied due to its impact on Coastal Act protected ESHA consisting primarily of illegally mowed Encelia~a
situation which, based on the recent photos in Exhibit 12, as well as my personal observation, extends
considerably beyond the 3.3 acre area cited on page 11 and depicted in Exhibit 7 (Figures 3, 4 and 8). In fact,
despite the history of grading and mowing, the area appears so favorable to Encelia that it can be observed
sprouting from the cracks in the concrete culverts.

In addition to that, [ hape the Commission will continue to recognize the larger concern regarding the
impossibility of making a rational decision about an appropriate use for this land separate from its imminent
decision regarding the adjacent Newport Banning Ranch (NBR) property. As Commissioner Stone observed
when a similar application for Sunset Ridge was heard on November 2, 2011, this parcel is essentially
landlocked, precluding most development unless done in conperation with the adjeining landowner.

For example, pagc 2 suggests the current propesal relies on a currently unimproved road across the NBR
property to provide access for maintenance vehicles, handicapped visitors, and possibly shuttles, Yet earlier
grants of easements to the City appeared to be predicated on development of that path into a major improved
road, and it is unclear if NBR would agree to permanently dedicate the road in its current state for park use,
or if that would even fit into their morc general plans for development of their land. Similarly, altemative
ILF.c. on pages 34-35 of the staff report refers to the possibility of placing the sports fields on a site on the
NBR property “dependfing] on the Citv's ability to purchase the area from the property owner, and on the
habitat resources {ocated in that area.” Althouph the impacts on habitat at any alternative tocation remain to
be resulved, the Commission may want to know that the Newport Beach City Council is tentatively set to
consider at a July 23, 2012 meeting an NBR application which involves the development of a North
Community Park immediately north of Sunset Ridge, which would provide three lighted socceer fields
overlaid with youth baseball and youth/adult softball fields, six lighted tennis courts, oue lighted basketball
court and 274 off-street parking spaces, all of which wonld be dedicated to the City at no cost to taxpayers.
That proposal, if approved by the Coungil, will then be going to the Commission, and it would seem highly
premature for the Commission to grant an approval for a specific plan at Sunset Ridge without knowing what
may or may not be approved adjacent to it on NBR.

Beyond that I would like to offer the following additions to the staff report:

1. Under History (I1.A.3.), on page 6, the report correctly obscrves that the formerly pristine coastal
bluffs at Sunset Ridge were acquired by Caltrans in the pre-Coastal Act 1960°s and then pillaged as a
“borrow” site 1o provide dirt for operations elsewhere. The report then suggests that “/rn 2001,
Senate Bill 124 directed Caltrans to transfer the property to the City.” CNB did indeed lobby for
that special legislation, but it actually directed Caltrans to transfer the property to the Califomia
Department of Parks and Recreation for development as a park upon reimbursement to Caitrans by
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Mosher - AGAINST Agenda Item Thilc (July 12,2012}, page2 of 2

CNB of Caltrans’ original 1960°s purchase price of $1.3 million. It appears that CNB, apparently
not wanting the public access restrictions that might attend a State Park designation, chose to ignore
the special iegislation and in 2006 paid Caltrans the much higher then-current fair market value of §5
million to acquire the property outright, with no state parks involvement.

2. On page | of Exhibit 9, CNB’s agent addresses the problem of the adequacy of the 64 space City
parking lot, already intended for beach visitors, to handle the additional demands created by active
sports fields by noting that athletic games will be scheduled to avoid beach halidays, specifically
July 4™ [ am not sure scheduling events to avoid times of high beach use is actually practical, but
the Commmtssmn may be interested to know that to discourage visitors CNB closes this parking lot on
July 4.

3. When the previous application was heard in November 201 1, there was considerable testimony and
correspondence regarding the need for active youth sports fields in the area around Sunset Ridge, a
proposition partially rebutted by Bruce Bartrain in the letter at page 13 of Exhibit 13 to the current
report. I would submit in addition, not only as the report acknowledges that ball fields are not a
coastal resource dependent use, but that there is an equally pressing need for spaces where city
dwellers can get away from such typically urban activities.

4. Finally, aithcugh not explicitly menticned in the report, I am not sure CNB has fulfilled its legal
obligation to properly notice the current CDP application. Shorly before the June 13, 2012 hearing
(on the 180™ day) there appeared on a stake at the northwest cormner of PCH and Superior a smgle
regulation yellow notice of the application which said it had been posted on “May 17, 2012." Since
then that sign has been lying illegibly in the dirt, but whether visible or not, it is difficult to reconcile
the date on it with the requirement in California Code of Regnlations Title 14, Division 5.5, Section
13054 for posting “Af the time the application is submitted for filing.” Since the staff report
indicates the current application was filed on December 16, 2012 (which | assume is a typo for 2011),
CNB’s posting of the notice appears to have been six months late.

In my view, this plot of land has a shameful history, from its thoughtless rape by Ceaitrans prior to the Coastal
Act, to the City’s failure to provide public access to it in the five years of its ownership. In a perfect world T
would like to see the blufls at Sunset Ridge restored to their original state — an opportunity CNB recently
missed when it had massive amounts of coastal [ill dint available from its Civic Center construction. Short of
that, removing yet another 20,000 cubic yards to construct youth sporis fields does not seem like a rational
choice to me. Pending full restoration and/or a definitive decision on use of the adjacent NBR. property, [
think Sunset Ridge would be of more value to our state’s youth if preserved as a passive, interpretive park —
an ohject lesson in the need for the Coastal Act, and nature’s ability to recover from the abuses inflicted on it
by man’s follies.

Yours sincerely,

James M. Mosher, Ph.D. (Caltech, 1977)
2210 Private Road
Newport Beach, CA. 92660

Jses
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Del Arroz, John@Coastal

From: Penny Elia [greenp1@cox.net]
Sent:  Sunday, July 01, 2012 2.41 AM
To: Del Arroz, John@Coastal

Cc: Schwing, Kari@Coastal, Willis, Andrew@Coastal; Haage, Lisa@Coastal; Veesart, Pat@Coastal; Sarb,
Sherilyn@Coastal; Henry, Teresa@Coastal; Engel, Jonna@Coastal

Subject: Fwd: Code Enforcement on Sunset Ridge
Good moming, John -

Mr. Bennett asked me to forward the email stream below to you for your information as well as

inclusion in any addendi you might be preparing for the Sunset Ridge Park staff report (I did not
include the photos as they exceeded your limit, but they have alrcady been uploaded to the CCC
fip site in the past). In our ex-partes with Commissioners the subject of enforcement does come
up but our focus of request is support of the staff recommendation for denial.

Thank vou for your consideration of this information.
Penny Elia

Sierra Club

049-499-4499

Begin forwarded message:

7/3/2012




From; Penny Elia [mailto:greenpl@cox.net]

Sent: Monday, July 02, 2012 1:40 PM

To: Schwing, Karl@Coastal; Del Armoz, John@Coastal; Sarb, Sherilyn@Coastal; Haage,
Lisa@Coastal; Willis, Andrew@Coastal; Henry, Teresa@Coastal; Engel, Jonna@Coastal
Subject: Fwd: Code Enforcement on Sunset Ridge

---------- Forwarded message —--------

From: Harp, Aaron <aharpnewportbeachea. gov>

Date: Mon, Jul 2, 2012 at 7:30 AM

Subject: RE: Code Enforcement on Sunset Ridge

To: bill bennett <shokobennctt@gmail.com>

Ce: "Cosylion, Matt" <MCosylion@newportheachca. gov>, "Mulvihill,

Leonie” <LMulvihilli@newportbeachca.gov>

Hi Bill,

| appreciate your sending me your concerns gver this matter. The city has
thoroughly researched these issues and it is our opinion that the actions taken
at Sunset Ridge Park fully comply with 2il applicable laws. Once again, thank
you for expressing your concerns regarding this matter.

Aaron C. Harp

City Attorney

City of Newport Beach
3300 Newport Blvd.
Newport Beach, CA, 92658
Phone: {949} 644-3131
Fax: {945) 644-3139

Email: aharp@newpontbaachca.gov

CONFIDENTIALITY NOTICE: The information in this e-mail message is intended for
the confidential use of the addressees anly. The information is subject to the
attorney-client privilege and/or may be attorney work-product. Recipients should
not file copies of this e-mail with publicly accessible records. If you are not an
addressee or an authorized agent respansible for delivering this e-maiito a
designated addressee, you have received this e-mail in error, and any further
review, dissemination distribution, copying or forwarding of this e-matl is strictly
prohibited. Mereover, such inadvertent disclosure shall not compromise or waive
the attorney-client privilege as to this communication. If you received this e-mail in
error, please notify us immaediately at {945] 644-3131. Thank you.

From' bl” bennett [mailtn shgkobennett@gmaﬂ coml
Sent: Sunday, July D1, 2012 9:26 AM

Ta: Harp, Aaron
Subject: Fwd: Code Enforcement on Sunset Ridge

Mr Aaron Hapr
City Attorney
City of Newport Beach ' /

LA ers
i;ﬁ;ﬂ




Dear Mr Harp,

On May 26, | sent the email below to Mr Matt Cosylyon. It is my
understanding that he forwarded this email to you for review and
comment. My question remains. In light of the opinion of Coastal
Commission members and s¢aff, is the City moving forward with any
program to modify it's fuel abatement program on Sunset Ridge?

Thank you to your attention to this matter,
Yours,

Bill Bennett

10 Odyssey Court

Newport Beach, 92663 949 642 8616

---------- Forwarded message ----------

From: bill beanett <shokobennett@gmail com>
Date: Sat, May 26, 2012 at 6:54 AM

Subject: Code Enforcement on Sunset Ridge

To: meosylionf@newportbeachca.gov

Ce: dkiffi@newportbeachca.gov, palford/@newportbeachca.gov,
msinacori@newporibeachcd. gov

To: Mr. Matt Cosylyon

Senior Code Enforcement Officer

City of Newport Beach

Dear Mr Cosylyon,

I am writing to you out of concern over the manner in which relevant
codes are enforced regarding mowing on the Sunset Ridge property,

Over the last couple of years, the Fire Department has insisted that it
has always been necessary to mow the entire property as a measure of
fire protection and that the City and the previous owner, California
Department of Transportation, have been doing so for many years
and it is permitted and required under current City codes.

This issue was specifically addressed at a meeting of the California
Coastal Commission on November 2 of last year. I will quote here the
relevant Commission staff report summary from that meeting:

"In sum, staff finds that (1) the subject site supports the existence of
major

vegetation during the growing season, (2) the City has not suhmitted

substantial evidence to indicate that the subject site does not support

the i 7 /4./,{,:24%
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existence of major vegetation, (3) the City has not submitted
documentation
that shows that it has followed proper nuisance declaration and
abatement
procedures for weed abatement on the subject property and (4) even
if the
City properly declared a nuisance on the subject property, the City’s
alleged
weed abatement nuisance activities are not narrowly or carefully
tailored to
abate the alleged nuisance. Thus, based on evidence currently
available to
staff, it appears that the City’s mowing activities constitute
unpermitted
development.”

In fact, at that very same mecting Coastal Commissioner Steve Blank
addressed this issue when speaking to a representative of the City. He
said, "[When] total removal is impractical duc to size or
environmental factors, [an] approved fuel break shall be established".

He emphasized that the Coastal Commission feels that there are
environmental factors invelved and the City has always had the
discretion to modify it mowing paitern.

Yet, as seen in the three attached photos taken in February of this
year, the City continues to ignore environmental and Coastal
Commission concerns. Thesc photos show the before and after
condition of the property when the City contracts for "weed
abatcrent'' under its current plan. The fact that the City would send
a workman to thin, by hand, this remote brush on Sunset Ridge has
nathing to do with fuel modification and everything to do with habitat
fragmentation.

My question to you is, what is the City doing to comply with

Commissioner Blank's request for discretion and the establishment of
an approved fuel break and what is the City doing to reselve the issue
of unpermitted development as stated in the Commission staff report?

Thank yon in advance for your tinte and attention to this matter.
Yours,
Bill Benneit

10 Odyssey Court
Newport Beach, CA 949 642 8616 shokobennett@pmail.com

f
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Schwing, Karl@Coastal

From: Penny Elia [greenpl@cox.net]

Sent: Wednesday, July 11, 2012 9:14 AM

To: Schwing, Karl@Coastal

Cc: Robb Hamilton

Subject: Sunset Ridge Park - response to late submittal from City of Newport Beach

Importance: High
Attachments: Fuel Mod PRAR Hobo Aliso.pdf
Good morning, Karl -

Thank you for allowing us to submit these very late comments in response to the City of
Newport Beach's latest submittal of July 9th. It's unfortunate the City and their agents could not
have had the courtesy of bringing these issues forward at an earlier date given that the staff
report was released in early June.

Please find attached:

« Photos and captions from Robb Hamilton, Banning Ranch Conservancy biologist on the fire
departments application of their fuel mod regulations.

« Document submitted to Coastal Commission in 2009 detailing the "partnership™ between the
applicant (including their agent, Steven Kaufmann), City of Laguna Beach and Laguna Beach
Fire Department in an effort to destroy ESHA prior to the release of the applicant's Draft EIR.

At the November 2, 2011 hearing on this issue (application withdrawn at the last minute by
applicant's agent) it became very apparent that Steven Kaufmann had been hired to initiate this
same type of "partnership"” to circumvent the Coastal Act.

We object strongly to these tactics and once again reiterate our support of staff's
recommendation for denial. It is rather insulting for the applicant to think that the Commission,
Commission staff and the environmental community would actually believe this charade that's
been foisted upon everyone at the last minute. This is a major waste of staff time and resources.

Again, thank you for including our comments. We will speak to this issue at the hearing
tomorrow in greater detail. This is a very abbreviated version of our comments.

Penny Elia
On behalf of the Sierra Club's Save Banning Ranch Task Force
949-499-4499 ) ) )
A 43 page attachment accompanied this email. The contents of that attachment are not

included in the printed version of this addendum, but are available to view/download as
part of the addendum posted to this item on the Commission's web site.

From: Robert Hamilton <robb@hamiltonbiological.com>

Date: July 10, 2012

To: Penny Elia <greenpl@cox.net>

Subject: Response to City of Newport Beach - Sunset Ridge
Park

7/11/2012
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Thicket of "unapproved" Acacia and Eucalyptus growing right up to the edge of Newport Crest that has not been required for clearance by the Fire Department

Please note photos below (before and after destruction) showing what the City did to mulefat 260 feet from the nearest structure where A PAIR OF
GNATCATCHERS were observed on 11-4-09:

7/11/2012
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Why is it that the Fire Department is so intent on doing "weed abatement" on native plant speciesTHAT ARE APPROVED FOR ALL FUEL MOD ZONES and
yet has no problem with a thicket of unapproved Acacia and Eucalyptus growing right up to the edge of Newport Crest? This inconsistency in application of
regulations can only be attributed to strategically planned and blatant destruction of gnatcatcher habitat.

7/11/2012



This 43 page compilation of documents was attached to the email from Ms. Penny Elia dated July 11, 2012. The contents
of this attachment were not supplied in the printed edition of this addendum. Instead, they are provided herein as part
of the electronic copy of the addendum to this staff report.

Date: January 26, 2009
To: California Coastal Commission

Re: City of Laguna Beach Proposed City-Maintained Fuel Break Zones 10 & 11
and Athens Group Driftwood Properties, LLC

After Athens Group purchased the Driftwood properties, Laguna Beach, in 2004, they and the
Laguna Beach City Manager, Fire Department and Community Development department begar
a vigorous and methodical campaign to reinstate fuel modification on Athens property that had
been abandoned in 1994. These newly established City-Maintained Fuel Breaks (Zones 10 &
11) are indicated on a 2005 city map as being “proposed”. These fuel break zones are only
proposed and have not been incorporated into the city’s Local Coastal Program.

The city of Laguna Beach and Fire Department management did not respond to ongoing email
and phone call inquiries from us in 2007 and 2008 regarding proposed City-Maintained Fuel
Break Zones 10 & 11/Driftwood Properties, LLC.

With the accompanying documents, we are seeking to demonstrate the following:

1. As of December 2008, when we filed a Public Records Act Request, the city of
Laguna Beach and Fire Department management had not copied, scanned/dated
pertinent city, county and state documents related to fuel modification of the
Driftwood Property, and had not submitted these documents to the city file for the
Aliso Creek Area Plan that includes Driftwood Properties, LLC (31106 Coast Hwy,
Laguna Beach, CA, 92651). This absence of pertinent documentation raises serious
questions about the accuracy of the pending application and upcoming Draft
Environmental Impact Report process that includes this property as a proposed

subdivision.
2. The Athens Group initiated the fuel modification campaign for their property.
3. The city of Laguna Beach and Athens worked together to reintroduce fuel

modification on the Driftwood property, and the resulting fragmentation of
ESHA to facilitate a proposed 9-lot residential subdivision which would be
highly lucrative for both the land owner and city.

4, The city of Laguna Beach and Athens worked together in way that could circumvent the
California Coastal Act and the Coastal Commission staff's endeavors in negotiating fuel
modification plans that would insure the preservation of endangered flora and fauna
species and ESHA on Athens’ property located on Hobo Aliso Ridge.

We are submitting the accompanying documents, acquired from the city of Laguna Beach
through the Public Records Act, in support of a harmonious solution to protect and preserve this
unique coastal resource.

Dan and Penny Elia

30632 Marilyn Drive

Laguna Beach, California 92651
949-499-4499

Attachment to PElia email dated 7/11/2012
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COMMENTS ON DOCUMENT (Selected Excerpts)
Information Pertaining to The City of Laguna Beach
PROPOSED CITY-MAINTAINED FUEL BREAKS ZONES 10 & 11
and THE ATHENS GROUP DRIFTWOOD PROPERTIES, LLC

Pg.7
The Athens Group Driftwood Properties, LLC initiates fuel modification (fuel mod) efforts
for their property.

Pg. 8

The City of Laguna Beach (CLB) attempts to facilitate building permits (development)
for the Driftwood property containing endangered Crownbeard (Verbesina) with the
cooperation of California Department of Fish & Game. The California Coastal
Commission (CCC) is not contacted for their input.

Pg.9

The Athens Group conducts unpermitted fuel mod in a city-mapped watercourse located
on the Driftwood property without a directive from the city to do so and incurs a Coastal
Act violation resulting in Violation CCC-06-NOV-02 and Consent Order CCC-06-R0O-03.

Pg. 11
The Athens Group (Bill Claypool) again requests the city to begin fuel mod of the
Driftwood property.

Pg. 12

2005 map of the proposed city-maintained fuel break zones 10 & 11:

To date, these fuel break zones are not a part of the city’s Local Coastal Program
(LCP).

Pg. 13-14
The Athens Group (Martyn Hoffman) continues to inquire how to accomplish fuel mod of
the Driftwood property.

Pg. 31-32

The Athens Group (Martyn Hoffman) could be attempting to pass the fuel mod and
permitting on to the adjacent property owners and the non-existent homeowners
association (HOA). An adjacent property owner (Curt Bartsch) states that fuel mod of
the Driftwood property has been ignored for many years.

Pg. 36

The CLB Community Development Director (John Montgomery) could be attempting to
usurp CCC authority.

Attachment to PElia email dated 7/11/2012



Pg. 38

The CLB City Manager (Ken Frank) and The Athens Group (Martyn Hoffman) work
together in a way that could circumvent the Coastal Act and CCC staff's endeavors.
The City Manager states that he will contact an attorney (Steven Kaufman) to assist in
dealing with the fuel mod issue.

Pg. 39

The Athens Group (Martyn Hoffman) continues to initiate fuel mod of the Driftwood
property by introducing police power policy to the CLB City Manager via CLB
Community Development Director.

Pg. 45
The Athens Group (Martyn Hoffman) acknowledges the need for a Coastal
Development Permit (CDP) for fuel mod activities.

Pg. 57

Attorney Steven Kaufman responds to CLB City Manager with an analysis of Martyn
Hoffman’s plan for fuel mod police power that could circumvent the Coastal Act and
CCC authority.

Pg. 58, 64-66

The CLB City Manager states the city’s opposition to a required CDP. He also states
that fuel breaks existed in 1956. If these fuel breaks were truly developed prior to the
Coastal Act of 1972, then the ensuing Emergency Nuisance Abatement Order of 2007
(police power) would not have been necessary for fuel mod of the Driftwood property.

Pg. 93-94 & 102

The CLB City Manager could usurp CCC authority by exercising the city’s police power
to create proposed city-maintained fuel break zones 10 & 11 on the Athens Group
Driftwood property.

Pg. 103-104
The CLB Fire Department states “creation” (new + maintenance = required CDP & LCP
amendment) of proposed fuel break zones 10 & 11 had begun.

Pg. 108-110

The CLB City Manager states that the city does not need a CDP for the “creation” of
proposed city fuel breaks on the Driftwood property and uses police power that could
usurp CCC authority. Also, he could be providing a tactic for reimbursement from The
Athens Group for city-maintained fuel break duties.

Pg. 120-121

The CLB City Manager states that debris from 2007 fuel mod activities on the Driftwood
property was left on the land to “retard future growth”. This method is inconsistent with
CCC staff's attempts at restoration of this land’s endangered flora and fauna species
and Environmentally Sensitive Habitat Area (ESHA). This could be another tactic to
fragment existing ESHA on the site and that might facilitate development.

-2-
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Pg. 126-127

Glenn Lukos Associates (biological services) states the need for a new plan to expand
the proposed fuel mod boundaries from 200 feet from “existing structures”

to 200 feet “within property boundaries” to facilitate “development of portions of the site
in the near future”. CCC staff disagrees and states that fuel breaks for future proposed
development should be considered as part of the CDP process for new construction.

Pg.142

The CLB Fire Department repeats fuel mod in zones 10 & 11 at the end of 2008.

After receiving The Athens Group’s (Greg Vail) cooperation, the Fire Department uses
“‘imminent threat” and the city’s police power to prevent CCC intervention again.

Pg. 143
The CLB Fire Department could be attempting to further legitimize fuel mod activities in
zones 10 & 11.

Pg. 144

The CLB City Manager (Ken) gives approval for the Fire Department to contact attorney
Steven Kaufman regarding fuel mod on the Driftwood property and to seek his opinions
on the city's LCP requirements and permitting.

Pg. 146

The CLB Fire Department receives new state law that defines defensible space as
being no greater than 100 feet. The Fire Department asks Cal Fire if there are any
conditions that would allow a property owner to prevent CCC involvement.

Pg. 150

Excerpt from a local newspaper article:

The CLB City Manager states he ordered emergency action to fuel mod the Driftwood
property. He acknowledges that this is contrary to CCC recommendations. Also, he
acknowledges that The Athens Group (not the city) would be doing the fuel mod and he
seems to feel fortunate that Athens can easily afford it.

Pg. 154-155
Again, CCC staff attempts to negotiate a long-term fuel mod and maintenance plan for
the Driftwood property with the CLB Fire Department.

Pg. 156
Again, The CLB Fire Department exercises the city’s police power to conduct fuel mod
on the Driftwood property which could affect CCC staff and CLB negotiations.

Prepared by

Dan and Penny Elia
30632 Marilyn Drive
Laguna Beach, CA 92651
949-499-4499

-3-
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Information Pertaining to
The City of Laguna Beach

PROPOSED CITY-MAINTAINED
FUEL BREAK ZONES 10 & 11

and

THE ATHENS GROUP
DRIFTWOOD PROPERTIES, LLC

Prepared by:
Dan and Penny Elia
January 26, 2009
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MEMORANDUM

DATE: November 29, 2004

TO: Ken Macl.eod, Fire Chief

FROM: Kris Head, Fire Marshal

SUBJECT: Goat Grazing — Barracuda/Nyes/Driftwood

Chief, the goats were moved behind Nestal this last weekend and we anticipate they will
be in the area for approximately two months. Where we move the goats next depends on
our ability to secure approval to graze the Barracuda/Nyes/Driftwood areas.

Attached is a map with the proposed areas for fuel modification utilizing the goat
program. Ray Lardie has been approached by the owners of Driftwood Properties Llc.
(Montage) to move the goats into this area. I am told that we have previously grazed the
area behind Nyes (City owned) as recently as 2-3 years ago.

After meeting with Don Barnes and Ray Lardie I am assured that we have some excess
capacity for grazing. This proposed addition could be incorporated with our current
grazing program without detrimental effect to the other areas we currently maintain.

We have a valid Rare Plant Survey prepared in June of 1995 an it identifies Crown Beard
and other Very High Value resources in much of the proposed area. I have met with the
area representative from Fish and Game regarding grazing around the Crown Beard and
she is OK with our current techniques for protecting the plant. We would utilize this
technique as well for the other identified species.

Please let me know if this something we could pursue further with written permission
from the property owner(s) and City Council approval.

Thanks, Kris

Attachment to PElia email dated 7/11/2012



LAGUNA BEACH FIRE DEPARTMENT

February 7, 2005

Mary Ann Showers, Lead Botanist
Department of Fish and Game

Habitat Conservation Planning Branch
1416 9 Street, 12th Floor
Sacramento, CA 95814

Dear Mrs. Showers,

Thank you for meeting with representatives from the City of Laguna Beach on January
31%, 2005 to discuss the Verbesina. The Verbesina is one more reason why Laguna
Beach is such a special place. As you might imagine the City is interested in receiving a
definitive plan from your office on how to move forward with processing building permit
applications for lots with Verbesina located on them.

It is also the hope of the City that your office can expedite a solution that is reasonable
and timely for installing a fuel modification zone utilizing the goat program. Of great
concern is the possibility that the City may enter the 2005 fire season without a fuel break
in the wildland interface behind Barracuda Way, Nyes Place, and Driftwood. The
absence of a fuel modification zone exacerbates our wildland fire threat; a situation that
the City wishes to avoid. Should a reasonable and timely plan become unlikely, please
give consideration to exempting the City from a take permit for installing a fuel
modification zone based on the need of the City to provide for public safety.

Please call me at (949) 497-0354 should you have any questions.

Sincerely,

Kris Head
Fire Marshal

Cc:  Ken MacLeod, Fire Chief
Ann Larson, Planning Administrator
Liane Schuller, Zoning Administrator
Nancy Csira, Senior Planner

505 FOREST AVE . LAGUNA BEACH, CA 92651 . TEL (949) 497 0700 . FAX (949) 497 0784
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Head, Kris FD

From: Head, Kris FD
Sent:  Tuesday, October 25, 2005 4:10 PM
To: Larson, Ann CD

Cc: Macey, Mike FD; Frank, Ken CM; ‘kthompson@montagelagunabeach.com’;
'mhoffmann@athensdevco.com’; ‘bclaypool@montagelagunabeach.com'

Subject: Fuel Mod - Montage

Ann,

I met today with representatives from the Montage and Athens Group today regarding fuel modification behind
Ocean Vista Condos and the water reservoir. As you are aware Penny Elia complained to the City today
regarding the work that was done in this area by the Montage. The representatives from the Montage and Athens
Group were very apologetic about the procedural miss-step of not gaining DRB approval prior to doing the
clearance. 1 am in large part to blame for this error because | met at the site with representatives from the
Montage to discuss the scope and method for completing the work. At no time did | mention the need for a DRB
approved fuel modification plan because | was unaware of the requirement.

The work completed by the Athens Group and Montage will enhance the adjacent properties chances of surviving
a wildland fire event. The motivation for doing this work appears to be one good neighbor doing the right thing to
help another neighbor. To the Montage and Athens Group's credit it appears that they are not discouraged by
this new wrinkle and will work within the City’s requirements to achieve the desired results and correct this issue.
The alternative of doing nothing is still an option; however it would serve as a detriment to F/F safety, public

safety, and property conservation if inaction was their policy. Please feel free to call me if you have any
questions.

Thanks,

Kris

12/17/2008
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Head, Kris FD

From: Head, Kris FD

Sent: Thursday, December 15, 2005 7:17 AM

To: Frank, Ken CM; Macey, Mike FD; 'bclaypool@montagelagunabeach.com'
Cc: Lardie, Ray FD

Subject: Fue! Modification at Nyes, Bolsana , Barracuda

Attachments: RECOMMENDATION_FOR_FIRE_MANAGEMENT_BY_GRAZING_OF VERBESINA_DISSITA_HABITAT_IN_LAGUNA_BEACH.doc;
10-31-05 Bio Study of Grazed Areas - Glen Lukos.pdf

After much work with California Fish and Game and our own biologist we have developed a workable plan for grazing in Zone 10. With the blessing of Fish
and Game we may graze amongst the Crown Beard during select times of the year. January happens to be a very good month and it appears that we can
move the heard into the area around the first of the year. We may get complaints since we have not been there in quite a long time. | have attached a letter
from Fish and Game with their affirmation that grazing is acceptable and a bio-study commissioned by the City that suggests the same thing.

Mr. Claypoot requested the services of the goats in this area almost a year ago but a lot has occurred during that time. Bill, does the Montage still want to
address this property with vegetation management by way of the goats? | would consider the presence of a biologist more of a CYA-political move but wise
given the atmosphere. Would you be interested in providing a biologist for monitoring in this area during the grazing? We will have a biologist visit the site
post grazing and the Fish and Game may stop by too. Please contact me at 497-0354 if you have any questions.

Sincerely,

Kris

12/1772008 Attachment to PElia email dated 7/11/2012 //
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Laguna Beach Fuel Modification Map 8/22/05

Maximum Limit of Permit No. 2005-01892 Dated 12/29/
(Fuel Break Varies From 100 to 250 Feet Wide)

County Open Space Easement
(Open Space Easement Aliows Fuel Modification
Within 100 Feet of Residential Development)




LAGUNA BEACH FIRE DEPARTMENT

May 1, 2006

Martyn Hoffman

Director of Forward Planning
The Athens Group

3110 Pacific Coast Highway
Laguna Beach, CA 92651

Dear Mr. Hoffiman:

This letter is in response to your inquiry April 24™, 2006 regarding fuel modification at
the Driftwood site. I have provided a response to each of your questions.

1).

2).

What are the required fuel mod zones (distances) and treatments surrounding the
water tank, fuel storage area associated with the water tank, and condos?

The City’s requirement for a fully installed fuel modification zone is 195’ measured
from the edge of combustible construction into all directions of the interface. The
closest zone to the structure(s) being protected is zone A which is 20’ wide and
should contain only lush, irrigated, and highly maintained vegetation if any at all.
Zone A is considered “Defensible Space” where Firefighters can operate during a
fire. Zone B is 50’ wide and should also be irrigated, high moisture retentive plants
(see the City’s Landscape and Fuel Modification Guidelines for a list of appropriate
plants). Zone C is 75° wide and begins at the terminus of Zone B. Zone C consists of
natural vegetation thinned 50% and 100% removal of dead and dying vegetation as’
well as all highly flammable plants (see City’s Landscape and Fuel Modification
Guidelines). Zone D is 50° wide and consists of 30% thinning with the same
principles applied as Zone C.

What kind of vegetation would be appropriate within the 195° zone?
The City’s Landscape and Fuel Modification Guidelines provide a list of acceptable

plants for each zone. Natural vegetation should not be closer than 70’ to any
combustible structure.

505 FOREST AVE . LAGUNA BEACH, CA 92651 . TEL (949) 497 0700 . FAX (949) 497 0784
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3). What level of maintenance is necessary in these zones?

The answer really depends on what is planted in the zones. Zones A and B could
require weekly maintenance where zones C and D may only require bi-annual or
annual maintenance. All properties that require fuel modification are subject to
inspection and verification for adequate maintenance.

4). Would Coastal Sage Scrub and Crownbeard be acceptable planting material if located
within 195 of these structures?

Coastal Sage Scrub consists of many native plant species, some of which are
considered more fire resistive than others. Buckwheat, California sage and sage are
components of Coastal Sage Scrub and are considered highly flammable and
mandatory removal is required within the 195 fuel modification zone. Laurel Sumac
and Lemonadeberry are more fire resistive components of Coastal Sage Scrub and
may remain. The annual grasses would require regular maintenance. Crownbeard is
not considered a fire resistive plant, but with the help of a Fire Protection Plan
consultant it has been allowed to exist in small quantities in Zones C and D and
occasionally in outer 1/3 of Zone B when the structure is engineered to withstand the
projected fire behavior.

I hope this letter serves to answers your questions and provide some clarification for the
use and intent of the City’s Landscape and Fuel Modification Guidelines. Please call me
at 949-497-0354 should you have any questions.

Sincerely,

Huis Fead

Kris Head, Fire Marshal
Laguna Beach Fire Department

505 FOREST AVE . LAGUNA BEACH, CA 92651 . TEL (949) 497 0700 . FAX (949) 497 0784
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Christopher, Tom FD

From: Head, Kris FD

Sent: Friday, June 29, 2007 2:51 PM

To: Macey, Mike FD; Christopher, Tom FD
Cc: Lardie, Ray FD

Subject: FW: Fuel Modification Status
Importance: High

Chiefs:

FYI. 1 handed this one off to Ray earlier in the week as it seemed like a fuel mod/weed abatement issue. | haven't talked

to Ray about his conversation with Mr. Bartsch. | spoke to Martyn this afternoon and he said that the Athens Group would
allow the HOA access to the area for the purposes of fuel mod if the HOA is able to secure the correct permits from all of

the required regulatory agencies. It is very doubtful that this project would be approved by the Coastal Commission, Dept
of Fish and Game, U.S. Fish and Wildlife, and Army Corps of Engineers before fire season has passed.

From: curt [mailto:ocean.vista@verizon.net]
Sent: Friday, June 29, 2007 1:49 PM

To: 'John Mansour'; 'Martyn Hoffmann'

Cc: Head, Kris FD; 'bill'; bobtursiop@aol.com
Subject: Fuel Modification Status
Importance: High

John & Martyn,

Following our conversation from last Thursday, June 21%, | contacted the Laguna Beach Fire Department this week to
request an assessment of the current fuel status on the Athens property behind our residence as well as the Bill Barnise
and the Case's residence(s) on Ocean Vista Drive adjacent to the water tower. Many of us were inspired on October 5,
2005 at a neighborhood meeting conducted by Kris Head at Fred Lang Park which outlined the need to evaluate the need
for fuel modification action prior to the high fire season. The loss of several hundred homes near Lake Tahoe this week
further heightened our awareness in this most severe drought in recent California history.

The three property owners were very appreciative of the significant positive fuel modification steps taken by the Athens
Group in 2005 after being ignored by the previous owner for many years. We are all aware of the substantial fine brought
against the Athens Group by so-called environmentalists who have a political agenda to stop new home development in
the old Driftwood project, now called “Aliso Lots”. They could care less when our homes all burn to the ground if a wild
fire hits South Laguna under these dry conditions.

Yesterday | received a return phone call from Ray Lardy (sp?) on behalf of my inquiry to Kris Head’s office on
Wednesday. The Laguna Beach Fire Department declined to assess our fuel modification situation as a result of the
previous political action. Unfortunately, their position is that until the Athens Group goes through a projected long permit
application process, they choose not to be involved. Frankly, | think a qualified assessment of Zone D (as defined by the
Fire Department) should precede the determination to pursue a permit. Based on the Athens Group independent study as
outlined in the “Driftwood Estates Fuel Modification Biological Report”, the report found that:

a) fuel modification does not pose a threat to long-term sustainability of the big-leaved crownbeard and southern

maritime chaparral, according to PCR Services Corporation
b) no erosion hazard, per the Geosyntec Consultants memo.

So where does that leave the homeowner citizens of Laguna Beach? The Fire Department apparently refuses to become
proactively involved and we are at the mercy of a potential long permit process, if the Athens Group chooses to pursue. It
would appear that at some point this critical issue will need to be addressed, if for no other reason to protect the property
of the proposed new residential zoned “Aliso Lots”. In the meantime, we appear to be “held hostage” in the middle of a
political action at the risk of our property during a well documented high fire hazard season. We are open to your
thoughts and suggestions and appreciate your efforts in the past to step up and do the right thing.

1
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Regards,

Curt & Jan Bartsch
21617 Ocean Vista Drive
Laguna Beach, CA 92651
949-499-0820

p.s. Like some of our neighborhood activists, | am also a member of the Sierra Club: # 43770093

cc: Bill Barnise
Robert and Gwenne Case

2
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Macey, Mike FD

From: Montgomery, John CD

Sent: Tuesday, August 07, 2007 6:04 PM

To: ‘Ryan Todaro'

Cc: Frank, Ken CM; Macey, Mike FD; Larson, Ann CD
Subject: Laguna beach LCP Amendment - LGB-MAJ-2-06
Ryan,

This is a follow-up confirmation email to our discussion this afternoon (8/7/07).

The City objects to the Coastal staff's proposed additions and deletions in the last three lines of Suggested Modification
No. 2 starting with “and any other. . ."

We are not going fo put the City residents at risk by altering the City’s long standing annual weed abatement program and
already approved fuel modification programs. We also strongly maintain that those programs have adequate protocols
established to protect ESHA.

John Montgomery

Community Development Director

City of Laguna Beach

(949) 497-0361; FAX (949) 497-0771

505 Forest Avenue, Laguna Beach, CA 92651

imontgomery@lagunabeachcity.net
www.lagunabeachcity.net

1
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MEMORANDUM

DATE: August 10, 2007
TO: Philip Kohn, City Attorney )
Mike Macey, Fire Chief /

: John Montgomery, Director of Community Development i
FROM: N/Kenneth Frank, City Manager

SUBJECT: NUISANCE ABATEMENT FUEL MODIFICATION

One of the Athens Group employees put together the attached analysis of the City’s right to do
weed abatement. What is interesting are the comments about the Coastal Act. We are in a battle
with the Coastal Commission and- its staff and they are trying to reign in or require permits for
the annual weed abatement program and fuel modification. If, in fact, this Coastal Act section
specifically allows the City to define a nuisance and doesn’t allow the Coastal Commission to
override a City action to declare, prohibit and abate nuisances, this would go a long way to
resolving our problem with the Coastal Commission.

My thought is that we contact the attorney who was previously with the Attorney General’s
office and have him look at the Coastal Act along with our LCP and see how much leeway we

have. If there is no objection, I will contact him in a couple of weeks when I return from
vacation.

M=

- Attachment
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Frank, Ken CM

From: Montgomery, John CD

Sent:  Tuesday, August 07, 2007 9:12 AM
To: Frank, Ken CM

Subject: FW: Nuisance Abatement/Fuel Mod

FYI

John Montgomery

Community Development Director

City of Laguna Beach

(949) 497-0361; FAX (949) 497-0771

505 Forest Avenue, Laguna Beach, CA 92651
jmontgomery@lagunabeachcity.net
www.iagunabeachcity.net

From: Martyn Hoffmann [mailto:mhoffmann@athensdevco.com]
Sent: Tuesday, August 07, 2007 9:06 AM

To: Montgomery, John CD

Subject: Nuisance Abatement/Fuel Mod

“Under the police power granted by the Constitution, counties and cities have plenary authority to govern, subject
-only to the limitation that they exercise this power within their territorial limit as and subordinate to state law. . ..
Apart from this limitation, the ‘police power [of a county or city under this provision] . . . is as broad as the police
power exercisable by the Legislature itself.”™ (Candid Enters., Inc. v. Grossmont Union High Sch. Dist. (1985) 39
Cal.3d 878, 885 [citing Cal. Const. art. X1, § 7]). '

Coastal Act section 30005(b) explicitly recognizes the City’s police power in this area, specifically providing that
the Coastal Act shall not limit “the power of any city or county or city and county to declare, prohibit, and abate
nuisances.” (Pub. Resources Code § 30005(b)). Civil Code section 3479 defines nuisance as *“[a]nything which
is injurious to health, including, but not limited to, . . . an obstruction to the free use of property, so as to interfere
with the comfortable enjoyment of life or property . .. .” (Civ. Code § 3479). The City’s Municipal Code defines
“nuisance™ as “[a]ny public nuisance known at common law . . ., “[a]ny condition or use of premises . .. . which
is detrimental to the property of others.” “[a]ny condition of vegetation overgrowth, dirt or land erosion which
encroaches into, over or upon any public right-of-way, including, but not limited to, streets, alleys, or sidewalks,
so as to constitute either a danger to the public safetv or an impediment to public travel,” and “[a]ny dangerous
land conditions or land instability on private property.” (Mun. Code § 7.24.010 (1), (9), (10), and (11)).

The City can exercise its police power to abate nuisances in a variety of ways. (See e.g., Mun. Code §§ 7.24.020,
7.24.080, 7.24.100, 7.24.110, 16.01.090(B)(1)—(5), (11)-(12)). As an initial matter, however, the City must
inform the property owner that the City is concerned about the nuisance.

Martyn Hoffmann | The Athens Group | 31106 Coast Highway - Laguna Beach, CA 92651
Office: 949.499.4794 | Fax: 949.499.4174

.. This email may contain material that is confidential, privileged and/or attorney, work produet for the sole use of the intended recipient. Any
review, reliance or distribution by others or forwarding without express permission is strictly prohibited. If vou are not the intended
recipient, please contact the sender and delete all copies.

8/7/2007
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From: Martyn Hoffmann [mailto:mhoffmann@athensdevco.com]

Sent: Monday, September 10, 2007 8:11 AM

To: curt; Christopher, Tom FD

Cc: Macey, Mike FD; John Mansour; jmontgomery@Ilagunabeachcity.net
Subject: RE: Fuel Modification at Ocean Vista Drive Water Tank

Gentlemen,

| too am glad that the goats have been given the go ahead to do their duty! Congratulations. As it refates specifically to
Athens property behind Ocean Vista avenue however, | am concerned that while City approval is in place, Coastal
approval is not. That property is under the direct jurisdiction of the Coastal Commission, so approval from both the City
and the Coastal Commission appear to be necessary to conduct fuel modification through grazing. | have cc’ed John
Montgomery to get his insight into this as well.

As always, The Athens Group wants to see forward progress and cooperation on fuel mod on our property, but cannot
place our ownership at-liability with the resource agencies that control these matters. If the Coastal Commission issues
a CDP, or agrees that one is not necessary, we would be supportive of moving forward with the goats under an approved
plan.

Please feel free to give me a call to discuss this further if necessary,
Regards,

Martyn Hoffmann | The Athens Group | 31106 Coast Highway - Laguna Beach, CA 92651
Office: 949.499.4794 | Fax: 949.499.4174

This email may contain material that is confidential, privileged and/or attorney work product for the sole use of the intended recipient. Any review,
reliance or distribution by others or forwarding without express permission is strictly prohibited. If you are not the intended recipient, please
contact the sender and delete all copies.

From: curt [mailto:ocean.vista@verizon.net]
Sent: Sunday, September 09, 2007 1:02 PM
To: 'Christopher, Tom FD'

Cc: 'Macey, Mike FD'; Martyn Hoffmann
Subject: RE: Fuel Modification at Ocean Vista Drive Water Tank
Importance: High

Tom & Mike,

| read the headlines in the local press that “goats get the go-ahead to graze”. Congratulations, Mike, for your presentation
and well founded “pro’s”. As Tom, Martyn and | discussed in walking the hillside behind our house on August 10th, there
is no way a ground crew could effectively fuel modify the steep slopes of our terrain.

Now, the next obvious question, it's September 9™, when do we start? | would argue that since the City has corjsciously
avoided using the goats in South Laguna for many years (over seven, since we have lived here) in order to avoid
perceived concerns from local environmentalists; we should be put at the Top of the List!

Attachment to PElia e%wil dated 7/11/2012 4/‘;-



Frank, Ken CM

From: Steven H. Kaufmann [SKaufmann@rwglaw.com]
Sent: Thursday, September 20, 2007 3:33 PM

To: Frank, Ken CM; KFrank@CityHall.CLB.com
Subject: Fuel Modification Program

Ken:

I have reviewed your September 13, 2007 letter outlining the history of the Clty s fuel
modification program. Here are my thoughts:

1. Under the Coastal Act, "development" requires a Coastal Development Permit (CDP).
Grazing per se is not "development." However, "development" does include "the removal or
harvesting of major vegetation other than for agricultural purposes . . . ." The
question, then, is whether grazing by goats involves removal or harvesting of major
vegetation. If the vegetation is, for example, coastal sage scrub or native grasses, the
Coastal Commission considers that to be ESHA, so in that instance it could be argued that

a CDP is required.

2. If the grazing involves the removal or harvesting of major vegetation but predates the
effective date of the Coastal Act (1-1-77) or the 1872 Coastal Act (2-1-73), then no CDP
is required to continue within the scope of the grazing in effect at that time. The use
would be considered ongoing, and the City would have a vested right to continue it without
first obtaining a CDP.

3. If the grazing gqualifies as "development" but commenced after the effective date of
the Coastal Act, a CDP would be required. However, Section 30005 of the Coastal Act,
noted in Martyn Hoffman's August 2007 e-mail to John Montgomery, does provide that nothing
in the Coastal Act shall limit "the power of any city or county or city and county to

declare, prohibit, and abate nuisances.”™ I agree with the analysis in Martyn's e-mail.
The City's Code defines "nuisance® as including "[alny condition of vegetation
overgrowth." Clearly, the City has the power to order, e.g., weed abatement. That would

qualify under Section 30005 of the Coastal Act as an activity or development that falls
outside the Coastal Act and jurisdiction of the Commission. The same is true of the type
of grazing described in your letter, undertaken for the purpose of fuel modification. The
better practice is for the City each year (1) to adopt a resolution declaring,
prohibiting, and abating the nuisance under Section 30005, {2) to require the grazing as
part of an essential fuel modification program, (3) to specify and limit the scope and
precise area covered, and (4) adopt findings that explain why the vegetation removal
through grazing is necessary to abate the nuisance.

4. Although Section 30005 is in the Coastal Act, Coastal staff will often ignore it or
try to limit its application. Therefore, it is always better to make a solid paper record
for why grazing is necessary to abate the nuisance.

Does this answer your issue? Let me know if you need any further input on this. Thanks.
~ Steve

Steven H. Kaufmann

Richards / Watson / Gershon

355 S. Grand Avenue, 40th Floor

Los Angeles, CA 90071-3101

Tel: (213) 626-8484

Fax: {213) 626-0078

NOTICE: This communication may contain privileged or other confidential information. If
you are not the intended recipient of this communication, or an employee or agent
responsible for delivering this communication to the intended recipient, please advise the
sender by reply email and immediately delete the message and any attachments without
copying or disclosing the contents. Thank you.
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MEMORANDUM
DATE: October 4, 2007
TO: City Council
FROM: \\l\/ Kenneth Frank, City Manager
SUBJECT: FIRE BREAKS/GOATS

This week, our staff from Community Development and the Fire Department met with about four staff
members from the Coastal Commission including the Director of the Southern California region. The
Coastal staff had previously advised us that the City needs to get a Coastal Development Permit to
-continue the goat grazing.

We have strongly objected to that notion and believe that the grazing is allowed without a Coastal
Development Permit for the following reasons:

1. Most of the fuel break around the City has been grazed for many years and/or has been a hand-
cleared fuel break. An example is the Irvine Company grazing along the City boundary in
North Laguna which occurred for decades. Our best photo is from 1956 showing the hillsides
above South Laguna which is clearly a complete fire break. There is absolutely no question
that a fuel break has existed in South Laguna for at least 50 years, long before the Coastal
Commission started business in about 1980.

2. Since the only way that removal of vegetation is defined as “development” in the Coastal Act,
is because there would be environmentally sensitive plants like coastal sage scrub on the site.
We have had biological studies for many years indicating that there have been no valuable
plants damaged. The biologist used by the City attended the meeting and summarized his
reports for the Coastal staff.

3. There is a nuisance provision of the Coastal Act which allows cities to take steps to prevent
hazards. While we haven’t formally called for the deployment of the goats as nuisance
abatement, there is no question that it is the same thing. There have been public hearings and
properties have been identified. If necessary, the Council could have a noticed nuisance
-abatement hearing and determine the area of fuel break and nuisance which would force private
property owners to clear the area or the City could do it.

Prior to meeting with the Coastal Commission staff, we consulted with Steve Kaufmann who is an
attorney who formally served as the legal counsel to the Coastal Commission. Steve is helping guide
us through the Coastal Commission’s latest attempt to wrestle any bit of local control away from cities
and counties.

At the end of the meeting we agreed that the City staff would put in writing our position with
supporting documentation about the history of fuel breaks in the City and send it up to the Coastal staff
for their review.

cc:  City Attorney /
Director of Community Development v/
Fire Chief
Assistant City Manager
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October 15, 2007

Sherilyn Sarb

Deputy Director

California Coastal Commission
South Coast Area Office

200 Oceangate, Suite 1000
Long Beach, CA 90802-4302

Dear Sherilyn:

Thank you for coming to Laguna Beach to meet with City staff, including the Fire Chief and the
Director of Community Development. Please pass on our appreciation to your staff for taking
the time out of their busy schedules to discuss the City’s firebreak program.

In your letter of September 12, 2007, you stated that the use of goats to maintain the firebreak is
inconsistent with currently certified regulations. As you probably expected, we strongly disagree
with that assertion for three major reasons.

First, as we briefly discussed in our mecting, much of the firebreak was in existence before the
Coastal Act was enacted. Attachments 1 and 2 are aerial photos of the South' Laguna hillside
which were taken in 1956 and 1970. It is obvious that the entire slope above that portion of
South Laguna was a firebreak more than 20 years before the Coastal Commission was created.

As we mentioned during our meeting, cattle were used for decades by the Irvine Company to
eliminate vegetation adjacent to the entire northern perimeter of Laguna Beach, i.e., everything
north of Laguna Canyon Road. After the cattle were removed — maybe 20 years ago — the
company allowed the City to maintain the firebreak in North Laguna with our goat herd. In
short, there has been a continuous firebreak in North Laguna for 50 years. The attached letter
from the Irvine Company describes this history.

Likewise, in the property previously owned by the Mission Viejo Company — which comprises
all of the property abutting the City from the north end of Alta Laguna Boulevard to the south
end of Moulton Meadows Park, cattle grazed a firebreak until the City, with permission from the
Mission Viejo Company, constructed a fire access road between the Top of the World and Arch
Beach Heights neighborhoods. Once the cattle were relocated from the area of the road, the City
used mechanical disking and then goats to maintain the firebreak. Attachment 4 is a 1979
contract for mechanical clearance of the firebreak areas.

505 FOREST AVE. . LAGUNA BEACH, CA 92651 . TEL (949) 497-3311 . FAX (949) 497-0771
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Moreover, for many decades, the City has had an annual weed abatement program in which
private property owners are mandated to clear their parcels of vegetation. This program has been
used to create internal fuelbreaks in some interior canyons. You saw one of those areas in the
distance when we toured the fire road.

In short, most of the area which is now a firebreak has been maintained as such for many years
prior to and subsequent to the Coastal Act. No permit is needed for those areas.

Secondly, under the Coastal Act, “development” only occurs when there is the removal of major
vegetation other than for agricultural purposes. Since these firebreak areas have been cleaned on
a periodic basis for decades, there is no significant vegetation, such as endangered plants, native
grasses or coastal sage scrub which is being removed. The City retains a biologist to monitor the
goat grazing program to ensure that sensitive plants are protected.

Thirdly, Section 3005(b) of the Coastal Act explicitly recognizes the power of a city “to declare,
prohibit, and abate nuisances.” At various times in the last 25 years during which goats have
been utilized to maintain the firebreak, the City Council has examined the need and location of
the firebreak, the methods for maintaining the firebreak, ways to protect sensitive plants, and
other aspects of the City’s fire safety efforts. In fact, in an extensive review after the 1993
firestorm destroyed about 270 homes in Laguna Beach, the City utilized Federal funding to
expand the firebreak. Attachment 5 is a few of the agenda bills and minutes indicating that this
issue has been discussed at length by the Council and that the Council has specifically acted to
abate the nuisance and create a fuebreak. Only after the Council received updated biological
studies was the expansion ordered to abate the nuisance, i.e., brush that constituted a fire hazard.
While the City could have required ‘many of the individual property owners to abate the
nuisances at their cost, the City offered to perform the abatement at City expense using the goats.
In fact, each year the City Council formally approves an allocation for maintaining the fuelbreak.
Attached is an excerpt from our current budget which depicts the separate allowance for that

purpose.

While it is clear that the City’s existing firebreak is not subject to a Coastal Development Permit,
we agree with you that any new development — whether it is a new subdivision or a single family
house adjacent to the wildland interface — needs a Coastal Development Permit. In that case, the
fuel modification program as delineated in the City’s certified LCP would be applied. If
biological studies show that the fuel modification zone would damage sensitive habitat, the City
can require the builder or subdivider to utilize alternative materials and methods in lieu of
thinning for fuel modification. The Council has required alternative methods on several cases in
order to protect coastal resources while affording the owner of the house a reasonable level of
safety.
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Again, we appreciate your site visit. We have enclosed a package of background materials, but
let me know if you would like additional information.

Smé

Kenneth Frank
City Manager
Attachments:
1. Color photo of South Laguna hillside (1956)
2. Black/white photo of South Laguna hillside (1970)
3. Irvine Company letter of May 14, 2004
4, Firebreak contract from 1979
5. Agenda bills and minutes of Council meetings
6. Excerpt from FY 2007-08 Fire Department budget
cc: Director of Community Development
Fire Chief
City Attorney

Special Counsel

Attachment to PElia email dated 7/11/2012

6é



October 23, 2007

Martyn Hoffmann
Driftwood Properties, LLC

Sent via email: mhoffmann(@athensdevco.com
Dear Martyn:

As you know, Southern California is in the midst of extreme wild fires. We have received
several complaints and concerns from neighbors adjacent to the property owned by
Driftwood Properties, LLC in South Laguna. They are afraid that there has been
inadequate preparation if a fire starts in the hillside above their homes. It is my
understanding that Driftwood Properties, LLC previously brought in hand crews and
started to reduce the overgrown brush as part of a fuel modification program requested by
the Fire Department, but stopped at the request of the California Coastal Commission.

For many years, the City maintained a firebreak on this property. Attached is a photo from
1956 which depicts a portion of the firebreak in South Laguna. Also included is a diagram
showing Zones 10 and 11 of the City’s fuelbreak program. These areas have been grazed
by goats repeatedly in the past. However, the goats have not been assigned to these areas
for some time, apparently because of concemns for protection of certain sensitive plant
species in the area.

City staff recently met with representatives of the Coastal Commission to discuss
maintenance of the firebreak and informed Coastal Staff that the City’s staff position is
that the firebreak clearly predates the Coastal Act and does not need a Coastal
Development Permit. Additionally, we have notified Sherilyn Sarb from the Coastal
Commission today of the City’s intent to proceed with fuel modification activities given
the imminent fire hazard that exists due to Santa Ana wind weather conditions and regional
fire outbreaks.

The California Constitution grants cities broad police powers to abate nuisances such as in
this situation. (Candid Enters., Inc. v. Grossmont Union High Sch. Dist. (1985) 39 Cal.3d
878, 885). In addition, Coastal Act section 30005(b) explicitly grants the City police
power to declare, prohibit, and abate nuisances. (Pub. Resources Code § 30005(b)). The
City’s Municipal Code defines “nuisance” as “[a]ny public nuisance known at common
law ... ,” and “[a]ny condition or use of premises . . . which is detrimental to the property
of others,” (Mun. Code § 7.24.010).

Pursuant to the City’s nuisance abatement authority embodied in Municipal Code sections
7.24.020, 7.24.080, 7.24.100, 7.24.110, 16.01.090 and section 1103.2.4 of the 2001
California Fire Code (adopted by the City of Laguna Beach), based on the extreme fire
hazard in the community, coupled with the high fuel load on the property, the Fire Chief
has determined that the combustible vegetation in the areas of your property known as

505 FOREST AVE. . LAGUNA BEACH, CA 92661 . TEL {948) 497-3311 . FAX (949) 497-0771
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Zone 10 and Zone 11 constitute a nuisance and a fire hazard. Therefore, the combustible
vegetation, as directed by the Fire Chief, must be abated as soon as possible. Attached is a
copy of the Chief’s determination. This letter provides you notice that the City of Laguna
Beach will conduct the work necessary to abate the hazard as soon as possible. In order to
protect sensitive plant species, the City will also retain a biological consultant who will
carefully check the areas so that any sensitive plants are protected.

To assist in abating this hazard in a timely manner, the City will redeploy its herd of goats
to perform part of the abatement.

QOur Fire Marshal, Chief Tom Christopher, will be contacting you to determine a mutually
agreeable schedule for abating this nuisance.

Sincere¢ly,

Kenneth Frank
City Manager

Attachments
cc: Fire Chief
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DATE: October 23, 2007

TO: Sherilyn Sarb, Deputy Director, California Coastal Commission
. Teresa Henry, District Manager, California Coastal Commission

FROM: / O)/Kenneth Frank, City Manager

SUBJECT: CITY OF LAGUNA BEACH FIREBREAK

I left a phone message at Sherilyn’s San Diego Office to let you know that we will be working
on a firebreak in South Laguna starting this week. There will be a combination of goats and
hand crews. We will focus on the area that is part of Zones 10 and 11 of the City’s firebreak
program.

The Fire Chief has made a determination that the area in question is a hazard and that vegetation
must be removed. The City has directed the Athens Group, which is the owner of most of the
property, to clear the area immediately. We will have a biologist go through the area to mark
any sensitive plants before the clearing is done.

If you have any questions, let me know.
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Head, Kris FD

From: LaTendresse, Jeff FD

Sent: Wednesday, October 24, 2007 12:18 PM

To: Frank, Ken CM

Cc: Pietig, John CM; Sellers, Michael PD; Macey, Mike FD; Head, Kris FD; Christopher, Tom FD
Subject: Update

Ken,

| just wanted to give you an update of the current situation. Kris Head was released from the Santiago Fire last
night and is here working today. He states his experiences at the Fire were incredible and extremely valuable.
The ability to get that kind of experience is a one in a lifetime opportunity. As such, | was able to get the same
opportunity for Tom Christopher today and he has been assigned to the Santiago Fire with the same
understanding that he is immediately available to return to the City within 20 to 30 minutes. Additionally, we have
been rotating our crews, with the exception of the OES engine, and thus are providing fresh crews and increasing
the experience to more of our personnel.

| also met with Ray Lardie today out at the old Esslinger property on Driftwood and progress has started.
Driftwood Properties LLC has contracted with Natures Images for part of the creation of the fuelbreak on their
property in the areas known as “zone 10 and 11.” Their work has begun with approximately one dozen workers
utilizing weed whackers, chain saws, and hand tools to trim up bushes and clear some of the vegetation. Also on
site was a biologist from Glenn Lukos who was working to identify sensitive habitat in the area with flags. Ray
Lardie will be working with the biologist to ensure that both the goat herder and Natures Images personnel are
aware to stay away from these areas. | should note that Mark Slymen, of the Montage, was on site and was
coordinating the activities on behalf of Driftwood Properties LLC.

Finally, | met up with Andrew Willis from the California Coastal Commission on site. Andrew was interested in the
activity we were doing and wanted to take pictures of the work being done to send to his colleagues throughout
the State. He inquired how we determined this area to be a “fire hazard” and how large the “fuelbreak” would be.
Between myself, Ray Lardie, and Steven Reihoehl (Natures Images) we explained that the fuelbreak would
extend approximately 200’ from the property line of adjacent structures that were located on the Driftwood
Properties. Additionally, the areas identified by the biologist would be secured with “electric” fencing to keep the
goats clear of sensitive habitat. | inquired if Andrew and the Coastal Commission were comfortable with our
process and plan, and he (Andrew) stated that based on the emergency designation as a “fire hazard” that they
could not interfere with the operations of the Fire Department. He was concemed with the sensitive habitat and |
attempted to assure him that we were too and would do all we could to preserve the habitat. As for the goats,
Ray will be fencing the area tomorrow and should have the goats on moved by Friday.

If you have any questions please feel free to give me a call.

Jeff

12/17/2008
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Christopher, Tom FD

From: LaTendresse, Jeff FD

Sent: Thursday, October 25, 2007 8:39 AM

To: Frank, Ken CM

Cc: Macey, Mike FD; Head, Kris FD; Christopher, Tom FD; Lardie, Ray FD
Subject: Update on Driftwood Properties

Ken,

| wanted to provide an update on the progress being made for the creation of a fuelbreak at the Driftwood Properties. Ray
Lardie has been working on site with the various agencies and the goat herder. Due to the amount of sensitive habitat in
the area, it is going to take a little longer to fence off the posted areas to keep the goats out and the plants are protected.
As such, the goats are now schedule to move to the site on Saturday and not Friday. Also, as stated above, large areas
are going to be fenced off due to the number of plants that have been identified. This will result in a larger reliance on the
use of hand crews to create the required fuelbreak on site. Ray will be working with representatives from Driftwood
Properties LLC to accompilish this task. Finally, Ann Larson forwarded a call to me today from Meredith Osborne,
Department of Fish and Game, who wanted to schedule a meeting on site to observe the work being done. | have asked
Ann to schedule the meeting and | will meet with her on site. Again, | just wanted to provide an update so if you have any
questions please feel free to give me a call.

jeft
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Macey, Mike FD

From: Frank, Ken CM

Sent: Tuesday, November 06, 2007 2:51 PM

To: Christopher, Tom FD; Macey, Mike FD

Subject: RE: Modification to Emergency Sandbag Placement at Driftwood Estates

Tom and Mike, our position is very clear. First, the fire break in question preceeded the Coastal Act and is legal without a
coastal development permit.

However, just as a backup, in case any portion was not done before the Coastal Act, there is a nuisence order by the Fire
Chief under the Municipal Code which adopts the State fire code.

We will continue to maintain the fire break on a regular basis, maybe each year, maybe every other year, maybe every
third year, depending upon the level of growth. We do not need a coastal permit for this ongoing maintenance and | don't
believe we need an annual written directive from the Fire Chief as long as the city is willing to pay for the work. If we
expect the private property owner to pay, then we need a formal declaration by the Fire Chief.

From: Christopher, Tom FD

Sent: Tuesday, November 06, 2007 1:57 PM

To: Macey, Mike FD; Frank, Ken CM

Subject: FW: Modification to Emergency Sandbag Placement at Driftwood Estates

FY1 for the below email chain, see the highlighted red sentence... maybe we should meet to discuss the maintenance
cycle for the fuel break and what might be the involvement of the Coastal Commission.

Tom Christopher

Laguna Beach Fire Department
Fire Prevention

Office 949-497-0791

Fax 949-497-0784

tchristopher@lagunabeachcity.net

From: Thienan Ly [mailto:tly@wetlandpermitting.com]

Sent: Thursday, November 01, 2007 10:13 AM

To: 'Andrew Willis'

Cc: Christopher, Tom FD

Subject: RE: Modification to Emergency Sandbag Placement at Driftwood Estates

Hi Andrew,

| took Martyn and Greg off the email chain and included Tom Christopher from the City. At this time, | do not have any
direction from the City to continue maintaining the area or to conduct any additional work beyond what you've already
seen/been advised. Additional future work to keep this zone routinely thinned is a discussion that | believe is ongoing
between the City and Commission. My comment about maintaining a thinned environment was intended only to state the
goal of the fire break, not to indicate that any ongoing maintenance is planned to occur. Sorry for the confusion.

Thanks,
Thienan

From: Andrew Willis [mailto:awillis@coastal.ca.gov]
Sent: Thursday, November 01, 2007 9:46 AM
To: tly@wetlandpermitting.com
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Cc: Martyn Hoffmann; Greg Vail
Subject: RE: Modification to Emergency Sandbag Placement at Driftwood Estates

Hi Thienan, thanks for your thoughts on the cut veg in place, I'll pass that along to John Dixon. Not to drag this out any
more than necessary, but the Commission is working with the City on the creation of this fuel break in response to the city
manager's and fire department's specific declaration that a fire hazard existed on the property, "maintaining a thinned
environment" could trigger further Commission review. Andrew

From: Thienan Ly [mailto:tly@wetlandpermitting.com]

Sent: Wednesday, October 31, 2007 11:09 AM

To: Andrew Willis

Cc: 'Martyn Hoffmann’; 'Greg Vail'

Subject: RE: Modification to Emergency Sandbag Placement at Driftwood Estates

Thanks, Andrew. Comment noted on the emergency CDP issuance timeframe.

Regarding the thinning of vegetation, the City (fire department) is trying to establish a fire break where the
chaparral occurs; therefore, maintaining a thinned environment is the goal. Aithough regrowth is not desired, the
cut vegetation on the ground still provides some light penetration for regrowth to eventually occur. The taller
woody vegetation was only limbed-up, so these trees and shrubs will still continue to grow and deposit seed. As
you know, the understory in this area is already primarily bare. By leaving the cut vegetation vegetation on the
ground, it heips reduce the potential for natural erosion.

If your biologist (Jonna?) still has questions, please have him/her contact me.

Thanks,
Thienan

From: Andrew Willis [mailto:awillis@coastal.ca.gov]

Sent: Wednesday, October 31, 2007 11:18 AM

To: Thienan Ly

Cc: Martyn Hoffmann; Greg Vail

Subject: RE: Modification to Emergency Sandbag Placement at Driftwood Estates

Thanks Thienan. And just a general note, emergency CDPs can be issued within 24 hours, but that's assuming
staff agrees an emergency is imminent and the requirements in the regulations have been met.

Also, our biologist is still concerned about the effect that leaving cut vegetation in place in areas where dense
chaparral was thinned could have on chaparral regrowth. Do you think there is some merit to that concern?

Thanks, Andrew

From: Thienan Ly [mailto:tly@wetlandpermitting.com]

Sent: Tuesday, October 30, 2007 5:03 PM

To: Andrew Willis

Cc: Martyn Hoffmann; Greg Vail

Subject: Modification to Emergency Sandbag Placement at Driftwood Estates

Hi Andrew,

Per our site visit with you and Lisa Haage on October 12, 2007, please find attached a brief memo stating
that The Athens Group will not conduct any emergency sandbag placement without an emergency CDP
from the Commission.

Let me know if you have any questions.
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Thanks,

Thienan Ly

Regulatory Specialist
Glenn Lukos Associates
29 Orchard

Lake Forest, CA 92630
T: 949.837.0404 x34

F: 949.837.5834
<<0396-2g1.mem.pdf>>
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November 19, 2007

Sara Wan, Commissioner
California Coastal Commission
45 Fremont Street, Suite 2000
San Francisco, CA 94105

Dear Commissioner Wan:

At last week’s Coastal Commission hearing, you raised several excellent questions regarding a
firebreak which is maintained by the City of Laguna Beach.

First you asked whether the emergency abatement order was only for one specific area. The
answer is yes because most of the perimeter of the City has already been cleared of all brush this
year. The only reason this particular segment on the South Laguna hillside had not already been
cleared was that we were in discussions with your staff over the issue of the City’s authority to
conduct the fuel modification and the best way to reduce the fuel. Given the highly
extraordinary weather conditions, I finally authorized the Fire Department to direct that the work
be done on an emergency basis. In retrospect, I should have authorized the Fire Department to
have the work done months ago, but we were trying to reach a consensus with the Commission
staff.

Secondly you asked why there was a total clearance rather than a gradual thinning after a 50 feet
clearance zone. Actually, for the firebreak around the perimeter of the City, we have a 150 to
200 foot clear zone. Some native shrubs and trees are allowed to remain in the zone, but all of
the ground cover is cleared. Because of the sensitive habitat within this one area of our
firebreak, we did not clear it for the entire 200 feet in some spots and we allowed additional
plants to remain as recommended by the biologist.

You also questioned why the brush was left on the site. All of the abatement work was done
under the direction of a biologist who was on site at all times during the removal. The biologist
ensured that sensitive plants were protected. The biologist recommended that the debris be
chipped into small pieces and left onsite as a layer of mulch to prevent erosion during the winter
and to retard future growth. While the Fire Department preferred to haul off the brush, we
acceded to the biologist’s recommendation.
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One of your enforcement staff was notified prior to the work being done and he was invited to
visit the site, which he did, to observe both the clearing by hand crews and the grazing by the
goats. In addition, because the State Department of Fish and Game had some concerns about the
maintenance, we invited a representative of that department who also visited the site during the
clearing. While I do not want to speak for representatives of other agencies, I believe that these

individuals were reasonably satisfied with the way in which the City conducted the abatement.
Sincerely,

Nognit] Berl

Kenneth Frank
City Manager

cc: Executive Director, California Coastal Commission
South Coast Deputy Director, California Coastal Commission
Fire Chief
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MEMORANDUM

GLENN LUKOS ASSOCIATES

Regulatory Services

PROJECT NUMBER: 01850011FM10

TO: Ray Lardie

FROM: Paul Schwartz

DATE: December 20, 2007

SUBJECT: Plans to graze goats within Fuel Modification Zone 10

On November 29™ 2007, an on-site meeting was held at the City of Laguna Beach Fuel
Modification Zone 10 with Glenn Lukos Associates (GLA) representative Paul Schwartz,
California Coastal Commission representative Andrew Willis, Athens Group representative Greg
Vail, and Laguna Beach Fire Department (LBFD) representatives Ray Lardie and Tom
Christopher. Per the request of Andrew Willis, it was agreed that fuel modification activities
(i.e. the grazing and hand clearing of vegetation) would only be conducted within 200 feet from
existing structures.

On December 19" 2007, GLA representative. Paul Schwartz met onsite with LBFD
representatives Ray Lardie and Tom Christopher, where LBFD expressed concerns regarding the
previously agreed upon limits of fuel modification activities (200 feet from existing structures)
due to plans to begin development of portions of the site in the near future (grading of pads has
already occurred). In order to comply with Section 1103.2.4 of the 2001 California Fire Code,
LBFD notified GLA that they plan to conduct fuel modification activities within 200 feet of the
property line. This will allow for the fuel modification of lands within 200 feet of the future
structures.

On December 19", 2007 GLA left a voice message for Andrew Willis informing him of the new
plans to conduct fuel modification activities within 200 feet of the existing property boundary,
rather than the existing structures. At this time, no response has been given by Andrew Willis.

Currently, fuel modification has only occurred within 200 feet of the existing structures. Per the
directive from the LBFD, GLA will coordinate the removal of additional vegetation to meet the
requirements of the LBFD. This removal will take place in the form of goat grazing and should
take place within the next two weeks.

Please let me know if you have any questions.

s:0185-11a.mem.doc

29 Orchard . Lake Forest = California 92630-8300
Telephone: (949) 837-0404 Facsimile: (949) 837-5834
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Christopher, Tom FD

From: Andrew Willis [awillis@coastal.ca.gov]
Sent: Thursday, January 24, 2008 4:13 PM
To: Christopher, Tom FD

Subject: RE: Zone 10

Hey Tom, it's staff opinion that the City's nuisance abatement order contemplated a fuel break around existing
development only, as stated in the October 22 letter from Jeffrey LaTendresse to Martyn Hoffmann. The coastal
development permit process for construction of a home on the undeveloped lots off Baracuda would be the proper forum
to weigh environmental concerns and fuel modification needs. We haven't received notice of pending local action on this
property, so it's apparently fairly early in the planning process. At the planning stage, the home could be sited and
designed and adequate fuel modification plans adopted to avoid the need for a measure like a fuel break, which is
potentially disruptive of the habitat of endangered species in Zone 10. Please let me know if you want to discuss this
further with oru staff and I'll see what | can arrange. Thanks, Andrew

----- Original Message---—

From: Christopher, Tom FD [mailto:tchristopher@lagunabeachcity.net]
Sent: Friday, January 18, 2008 1:27 PM

To: Andrew Willis

Cc: Macey, Mike FD

Subject: RE: Zone 10

Hi Andrew,

On our last conversation we talked about the area that was not grazed in our Zone 10 behind the two residential
lots...you were going to get back to me regarding the grazing in that area...do you have anything to report back?,
thanks Andrew and have a good weekend.

Tom Christopher

Laguna Beach Fire Department
Fire Prevention

Office 949-497-0791

Fax 949-497-0784

tchristopher@lagunabeachcity.net

From: Andrew Willis [mailto:awillis@coastal.ca.gov]
Sent: Monday, January 14, 2008 11:09 AM

To: Christopher, Tom FD

Subject: RE: Zone 10

Hey Tom, just an update, our Orange County supervisor, Karl Schwing, has been trading voice messages with
Mark Denny to discuss putting the goats on County property. Andrew

--—Qriginal Message-----

From: Christopher, Tom FD [mailto:tchristopher@lagunabeachcity.net]
Sent: Tuesday, January 08, 2008 11:51 AM

To: Andrew Willis

Subject: FW: Zone 10

Hi Andrew,

The contact info is Mark Denny, mark.denny@rdmd.ocgov.com. Phone is office 949-923-3743, cell 714-
552-2726.

Tom Christopher
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Lardie, Ray FD

From: Macey, Mike FD

Sent: Tuesday, July 29, 2008 2:16 PM
To: Christopher, Tom FD

Cc: Lardie, Ray FD

Subject: FW: Zone 11

Attachments: Zone 11 7.24.08.JPG

Tom:

Wouid you have Ray place those palm trees on the weed abatement list?
Thanks,

Mike

From: Christopher, Tom FD

Sent: Tuesday, July 29, 2008 1:54 PM
To: Macey, Mike FD

Cc: LaTendresse, Jeff FD; Head, Kris FD
Subject: Zone 11

Mike,

This is the grow back in Zone 11, | imagine Zone 10 is similar, just have not had time to check it...|
talked to Greg Vail, they are OK with the clearing using the “imminent threat’ again which as you can
see it already is without winds...

Tom Christopher

Laguna Beach Fire Department
Fire Prevention

505 Forest Ave.

Laguna Beach, CA 92651

Office - 949-497-0791

Fax - 949-497-0784
tchristopher@lagunabeachcity.net
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LaTendresse, Jeff FD

From: Macey, Mike FD

Sent: Wednesday, August 06, 2008 11:24 AM

To: Christopher, Tom FD

Cc: '‘Greg Vail'; Frank, Ken CM; LaTendresse, Jeff FD; Head, Kris FD
Subject: Fuel Modification

Tom:

I spoke with Greg Vail today and provided an update on our status regarding fuel modification in Zones 10 and
11. In short, | affirmed the following:

1. The Fire Department has conducted a site survey and the general impression is that Zone 11 would
benefit from fuel modification. The extent and nature of the mitigation has not been determined.

2. The Fire Department is researching what options, if any, are available to require the property owner to
conduct fuel modification.

3. Once the Fire Department has confirmed the basis of enforcement the property owner/s of Zone 10
and Zone 11 will be notified.

4. You will be the contact person for the project, and over the next several weeks you will be working with
City Staff on defining the regulations that influence fuel modification requirements in Zone 10 and Zone
11.

Thank you,
Mike Macey
Fire Chief

12/22/2008
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LaTendresse, Jeff FD

From: Christopher, Tom FD

Sent:  Tuesday, August 19, 2008 10:47 AM
To: Macey, Mike FD

Cc: LaTendresse, Jeff FD; Head, Kris FD
Subject: RE: Attorney

Ok that is a good start, Kris woulid you like you sit in on this meeting? Mike also | would like the attorney’s
opinion on Dr Stricks situation and the interpretation of the PRC and GC.

Tom Christopher

Laguna Beach Fire Department
Fire Prevention

505 Forest Ave.

Laguna Beach, CA 92651

Office - 949-497-0791

Fax - 949-497-0784
tchristopher@lagunabeachcity.net

From: Macey, Mike FD

Sent: Tuesday, August 19, 2008 10:37 AM
To: Christopher, Tom FD

Cc: LaTendresse, Jeff FD; Head, Kris FD
Subject: Attorney

Tom:

Ken has given the approval to speak with Steve Kufman the attorney that specializes in permits (e.g., LCP and its
relationship to fuel modification). Let Mr. Kufman know that Ken has provided the approval and to submit the
invoice to the City. Please make sure you have a good idea of what it is we need clarified (i.e., in relation to
Driftwood) before you call. Let me know what you learn and 1 will pass it on to Ken. Finally, could you forward
the language you sent Bunting regarding the exceptions to the permit process?

Thanks,
Mike

12/24/2008
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October 15, 2008

Ruben D. Grijalva, Chief
CAL FIRE State Headquarters
PO Box 944246

Sacramento, CA 94244-2460

Dear Chief Grijalva:
Subject: Senate Bill 1595

The purpose of this letter is to request some clarification on the application of Senate Bill 1595. It is
understood that this is early in the process and CAL FIRE will be providing a guidance document.
However, it is hoped that some specific concerns can be addressed.

1. The City of Laguna Beach and other municipalities use goats for fuel management. It is noted
that “fuel management” is defined as controlling fuels through the use of mechanical, chemical,
biological, manual, or fire activities. However, the list does not address bovid or other grazing

opportunities. The guidance document should clarify that grazing is an acceptable technique for
fuel management.

2. As used in the Government Code, §51182, what is the definition of the term “average weather
conditions™?

3. The new law defines defensible space as being no greater than 100°. What criteria was used in
establishing the 100’ ruling?

4. The City of Laguna Beach is under the influence of the California Coastal Commission, and
creating new areas of defensible space involves their input. Are there any conditions where a

‘property owner could obtain compliance with the law-without the input of the California Coastal
Commission?

Mitigating wildland urban interface issues is a daily objective in our community, and collectively we
thank you for your global efforts in addressing interface concerns. It is hoped that your answers to the

questions above will help us stay in the forefront of knowledge and understand how best to prepare our
community to implement the new law.

Sincerely,

Mike Macey
Fire Chief
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Public Comments
January 8, 2009

LacuNa BEaAacCtH

COASTLINE PILOT

Published Thursday, October 30, 2008 10:19 PM PDT

Some areas have not been grazed by the goats because of concerns expressed by members of
the public and the California Coastal Commission, City Manager Ken Frank said. Last year, during
the rampaging fires in Orange County, the city took emergency steps to permit hand crews to
clear brush on privately owned property, formerly known as Driftwood Estates in South Laguna.

“The Coastal Commission didn'’t like it, but they didn’t fight us,” Frank said. “And the landowner is
doing it again. Fortunately they have deep pockets.”

VYo,
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Christopher, Tom FD

From: Sherilyn Sarb {[ssarb@coastal.ca.gov]

Sent: Thursday, November 20,-2008 4:17 PM

To: Macey, Mike FD; Christopher, Tom FD

Cc: Andrew Willis; Aaron McLendon; Lisa Haage

Subject: RE: [Possible Spam] RE: voicemail - fire clearance at Athens site

Mike and Tom,

Thank you for getting back to me re: the anticipated fuel modification on the Driftwood Aliso Lots site. This email is back-
up to the voice message | left on Tom's machine today. After talking with Mike yesterday, | discussed last year's plan
with Andrew Willis our enforcement staff in the Long Beach office.

He indicated there is a follow-up plan dated 11/13/07 from Glen Lukos that shows where thinning took place and
methodology used last year. That plan should be a good starting point to determine what additional work is necessary
this year to meet your requirements, after reviewing the existing conditions in the field. He is able to meet on-site to
discuss a potential plan prior to any work being done. Our goal is to minimize thinning or impact in the areas identified as
sensitive and that the work not conflict with our efforts toward restoration of sensitive areas. We are interested in pursuing
the concept of planting fire retardant natives as opposed to removal or thinning of vegetation if that can meet your goals of
reducing fuel load. Please contact Andrew at 562-590-5071 to discuss the plan and a site meeting. Also, let me know if
you have any questions or concerns regarding this approach and thank you for your cooperation.

Sherilyn Sarb

District Director

South Coast District, Orange County 562-590-5071
San Diego District 619-767-2370

-—-Original Message--—-

From: Macey, Mike FD [mailto:mmacey@lagunabeachcity.net]

Sent: Monday, November 17, 2008 11:08 AM

To: Sherilyn Sarb

Cc: Christopher, Tom FD

Subject: RE: [Possible Spam] RE: voicemail - fire clearance at Athens site

Sherilyn:

Our Fire Marshal, Tom Christopher is out of the office and due back tomorrow (11-18-2008). Upon his return he
will call you and give you an update, or you can reach Tom at 949.497.0791.

Thank you,
Mike Macey
Laguna Beach Fire Department

From: Sherilyn Sarb [mailto:ssarb@coastal.ca.gov]
Sent: Friday, November 14, 2008 2:27 PM

To: Macey, Mike FD

Subject: RE: {Possible Spam] RE: voicemail - fire clearance at Athens site

Hi Mike,
I am leaving the office now, but will give you a call on Monday. If possible, pls let me know your availability for a
phone conversation with you or your designee. Thanks, Sherilyn My San Diego number is 619-767-2370

--—0Original Message-—

From: Sherilyn Sarb

Sent: Friday, November 14, 2008 11:19 AM
To: 'Macey, Mike FD'; Christopher, Tom FD
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Cc: Pietig, John CM
Subject: RE: [Possible Spam] RE: voicemail - fire clearance at Athens site

Hello everyone,

Mike and-| had a conversation last month re: the potential for fuel modification at the Driftwood Aliso Lots
site and, at that time, you had indicated you did not plan to do any fuel mod the remainder of this year
and would reassess after the first of the year. We have just heard from the Athen’s Group representative
that they have talked to the City and they are planning to do fuel mod this year. Please confirm whether
or not you have asked the Driftwood Aliso Lots property owner to conduct fuel modification at the site and
if so, the scope of work and methodology. Please let me know the status or if you would like to have a
meeting or a conference call to discuss. | am in the Long Beach office today 562-590-5071

--—-Original Message--—--

From: Macey, Mike FD [mailto:mmacey@lagunabeachcity.net]

Sent: Monday, August 11, 2008 1:34 PM

To: Christopher, Tom FD

Cc: Sherilyn Sarb; Pietig, John CM

Subject: [Possible Spam] RE: voicemail - fire clearance at Athens site
Importance: Low

Tom:

I had a brief conversation with Sherilyn and Karl, and both are interested in being notified of
future fuel modification plans for Zone 10 and Zone 11. | told Sherilyn that we would notify her
or Karl once we have determined the plan of action and scope of work. Additionally, | let them
know that you are working on establishing the basis for requiring the fuel modification.

_Thank you,
Mike

From: Sherilyn Sarb [mailto:ssarb@coastal.ca.gov]
Sent: Monday, August 11, 2008 1:00 PM

To: Macey, Mike FD

Cc: Karl Schwing

Subject: voicemail - fire clearance at Athens site

Hi Mike,

| just left a voicemail asking if we could talk this afternoon re: any clearance of vegetation
required at the Driftwood Estates site in Laguna Beach. Karl Schwing of the Long Beach office
would aiso like to join in the conversation. Pls let us know if you are available this afternoon. My
only time | am not available is 2:30 -3:30. Pls call or email to let me know when you might be
able to talk. 619-767-2370 Thank you

Attachment to PElia e?nail dated 7/11/2012 /5\'5-—



December 5, 2008

Greg Vail

Director of Forward Planning and Sustained Development
The Athens Group

31106 Coast Highway Suite 44

Laguna Beach, CA 92651

Dear Greg:

The City has received complaints and concerns from neighbors adjacent to the property owned by
Driftwood Properties, LLC in South Laguna. Their concerns are related to securing adequate defensible
space between their homes and the open space. The City’s Fire Marshal, Tom Christopher, has reviewed
the area and agrees that enhanced fire and community safety will be obtained through re-establishing the
defensible space last established in November 2007. The areas are delineated on the attached maps and
are known as Fuel Modification Zone 10 (Portofino) and Fuel Modification Zone 11 (Drifiwood).

Section 304.1.2 of the 2007 California Fire Code states; “Weeds, grass, vines or other growth that is
capable of being ignited and endangering property, shali be cut down and removed by the owner or
occupant of the premises.” Therefore, the Laguna Beach Fire Department is issuing this notice to abate
the hazard in the above mentioned properties (i.e., Zone 10 and Zone 11). The City of Laguna Beach will
retain and use the regulatory services of Glenn Lukos Associates to complete the needed fuel
modification.

Fire Marshal, Tom Christopher, will be the City’s liaison on this project and he is prepared to assist in
working with your staff throughout the mitigation process. The consultants from Glenn Lukos Associates
will use the mitigation practices agreed to as a result of the on-site meeting that was held on

December 2, 2008, and attended by Tom Christopher, Andrew Willis, and yourself. The biological
oversight should maximize the opportunities to protect sensitive plant species while meeting the City’s
fuel modification objectives.

Our Fire Marshal, Tom Christopher, will be contacting you to determine a mutually agreeable schedule
for abating this hazard.

Mike Macey
Fire Chief

Attachments

Cc: Ken Frank, City Manager
Tom Christopher, Fire Marshal

505 FOREST AVE. ° LAGUNA BEACH, CA 32651 ° TEL (949} 497-3311 @ FAX (849) 497-0771

@ RECYLLED PAPER
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FW: Schmitz re: Ex Parte for Sunset Ridge Park CDP 5-11-302

Del Arroz, John@Coastal

Page 1 of 2

From: Sarb, Sherilyn@Coastal

Sent: Tuesday, July 03, 2012 2:53 PM

To: Del Arroz, John@Coastal

Cec: Schwing, Kad@Coastal

Subjsct: FW: Schmitz re: Ex Parte for Sunset Ridge Park CDP 5-11-302

Attachments: 2012 June NB-SRP Ex Parte Dec for Mitchell doc
For the file and addendum

Sherilyn Sarb, Deputy Director

Califomnia Coastal Commission

San Diego District {619)787-2370

South Coast Digtrict, Orange County {552)590-5071

ssarb@pcogstal.ca.gov

From: Miller, Vanessa@Coastal

Saent: Tuesday, July 03, 2012 2:49 PM

To: Staben, Jeff@Coastal; Sarb, Sherilyn@Coastal

Cc: Parker, Holly@Coastal

Subject; FW: Schmitz re; Ex Parte for Sunset Ridge Park CDP 5-11-302

From: Wendy Mitchel

Sent: Tuesday, July 03, 2012 2:43 PM

To: Miller, Vanessa@Coastal

Subject: FW: Schmitz re: Ex Parte for Sunset Ridge Park COP 5-11-302

For the file.
All the Best,

Wendy Mitchell

From: Lauren Smith
To: Wendy Mitchell _
Subject: FW: Schmitz re: Ex Parte for Sunset Ridge Park CDP 5-11-302

--— Farwarded Message

From: Kris Graves <kgraves(@schmitzandassocintes.net>
Date: Mon, 2 Jul 2012 18:20:55 -0500

To: Lauren Smith
Subject: Schmitz re: Ex Parte for Sunset Ridge Park CDP 5-11-302

Hi Lauren,

Please find attached the Ex Parte letter for Wendy’s meeting with Don Schmitz regarding
the Sunset Ridge Park CDP 5-11-302. Also, Don greatly appreciates the time she took to

meet with him.

7/3/2012

fx: furms
s




FW: Schmitz re: Ex Parte for Sunset Ridge Park CDP 5-11-302 Page 2 of 2

Please contact me at your convenience if you have any questions.
Have a great 4th of July.

Kris Graves

Schmit; & Associates, Inc.
5234 Chesebro Road Ste 200
Agoura Hills, CA 91301
Phone: 818-338-3636

Email: kgravesi@schmitzandassociates.net <mailto:kgraves@schmitzandassociates.net>

< End of Forwarded Message

7/3/2012




California Coastal Commission
[CDP Application No. 5-11-302]

Applicant: City of Newport Beach
Agent Schmitz & Assaciates, Inc.
Project Site/Property Address: 4850 West Coast Hwy, Newport Beach, CA
Project Description: Sunset Ridge Park:
O Youth baseball field and two youth soccer fields
O Playground (“tot lot”} and picnic areas

O Memorial garden, pedestrian paths, overlock area with shade structure and
seating

O 1300 s.f. one-story restroom and storage facility (20 ft. max height}
Q Habitat enhancement plan

|, Commissioner Wendy Mitchell, had ex parte communicationt with Don Schmitz, agent for
the above-referenced project, on June 27, 2012 at 1:30 pm in Sherman Oaks, CA. Mr.
Schmitz reviewed with me the Park project as it has been revised from the previous
iteration (per CDP 5-10-168), specifically the utilization of off-site existing parking and the
elimination of any on-site parking and any visitor-serving access road to the Park site. Mr.
Schmitz also reviewed with me the historical site disturbance of the property dating back
to the 1960s when Caltrans owned the property, graded it down, and conducted regular
site clearance/maintenance activities unti! 2006 when the City of Newport Beach acquired
the property. Mr. Schmitz discussed with me the fact that the City continued Caitrans’
annual weed abatement activity on site as required by the City Fire Department.

We also reviewed the April 2012 US Fish & Wildiife letter in which this federal agency
concluded that the proposed project will have no impacts to CA gnatcatchers and will
enhance habitat when the planting plan is implemented.

Commissioner Mitchell Date



Name or description of project: / ,() / / C &/a/ ﬂ )y D) W ,@C/
Description of content of commumcauon Q> U ?Uu/ - % :
~ (If communication included ertten material, attach a copy of the complete text of the written material. )

@ : | ' % \\ 3 03 Commission

' ) . Recewe
2 o : FORM FOR DISCLOSURE ) Meeting
. OF EXPARTE _ . BSD
| .. COMMUNICATIONS wessissis™s JUN 4 8 AW
- ' From:__ =
Date and time of communjcation: - ' G/ Z/[.Z 4{7
Location of communication: - h’l \Y | {)'F’FL C,e

(If communication was sent by mail or
facsimile, indicate the means of transmission.)

| Identity of person(s) initiating communication: 3’7['6(/@, f /)/lJ / f%j/ﬂ 4 b/ 8&@_,

Identlty of person(s) receiving commumcatlon: 7) % o (’j C,&)

N o

R d g o

hd v

/5413/

Date * . ' ' Signature of Commissioner

If communication occurred seven (7) or more days in advance of the Commission hearing on the item
that was the subject of the communication, complete this formand transmit it to the Executive Director
within seven (7) days of the communication. If it is reasonable to believe that the completed form will

" not arrive by U.S. mail at the Commission's main office prior to the commencement of the meeting,

other means of delivery should be used, such as facsimile, overnight mail, or personal delivery by the
Commissioner to the Executive Duector at the meetmg prior to the time that the hearing on the matter
commences.

If communication occurred within seven (7) days of the hearing; complete this form, provide the
information orally on the record of the proceeding and provide the Executive Director w1th a copy of
any written matenal that waspart of the communication.

" APPENDIX 2
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Mr. Ray agrees with the staff report in denying the permit.
His group has proferred the alternate sports field scenario.

We talked about the previous meeting in which the
application was withdrawn and how the present plan
differed from that. We talked about the granite covered
access road that goes through ESHA. He said that if it is
used infrequently as an emergency road, it should be fine.
But worried about the mention of its use “by shuttles”
which could imply a much more intense use.
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