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Johnston, A.M. (BonTerra). September 9, 2011. Supplemental Biological Resource
Information for the Sunset Ridge Park Project. Letter to Michael Sinacori, Public
Works Department, City of Newport Beach.

Johnston, A.M. (BonTerra). July 15, 2011. Supplemental Biological Resource
Information for the Sunset Ridge Park Project Regarding Vernal Pool Habitat and
Buffers for Gnatcatcher Habitat. Letter to Michael Sinacori, Public Works
Department, City of Newport Beach.

Johnston, A.M. (BonTerra). June 29, 2011. Supplemental Biological Resource
Information for the Sunset Ridge Park Project. Letter to Michael Sinacori, Public
Works Department, City of Newport Beach.

Meideiros, G.A. (BonTerra). June 29, 2011. Response to California Coastal
Commission Staff Email Dated June 8, 2011 Regarding CDP Application No.
5010-168 (City of Newport Beach — Sunset Ridge Park), Specifically
Jurisdictional Delineation of Slope Areas Along Superior Avenue. Letter to
Michael Sinacori, Public Works Department, City of Newport Beach.

Bomkamp, T. (Glenn Lukos Associates). June 14, 2011. Clarification Regarding CAGN
Mapping from 2002 Protocol Surveys Conducted by Glenn Lukos Associates for
West Newport Oil. Memorandum to Christine Medak, USFWS.

Meideiros, G.A. (BonTerra). February 11, 2011. Response to California Coastal
Commission Correspondence Dated September 1, 2010 Regarding CDP
Application No. 5010-168 (City of Newport Beach — Sunset Ridge Park). Letter
to Michael Sinacori, Public Works Department, City of Newport Beach.
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Hamilton, Robb (Hamilton Biological). December 14, 2010. Reply to LSA
Memorandum; Bluff Road/Sunset Ridge Park Entrance. Memorandum from
Hamilton Biological to Jonna Engel, California Coastal Commission.

Hamilton, Robb (Hamilton Biological). December 11, 2010. Review of ESHA Issues;
Bluff Road/Sunset Ridge Park Entrance. Memorandum from Hamilton Biological
to Jonna Engel, California Coastal Commission.

LSA Associates. December 9, 2010. California Gnatcatcher Issues at the Sunset
Ridge Park/Newport Banning Ranch Site. Memorandum from Art Homrighausen
and Richard Erickson, LSA Associates, to Mike Sinacori, City of Newport Beach,
Department of Public Works. This memorandum includes LSA’s 1991 vegetation
map and LSA’s annual gnatcatcher survey maps from 1992 through 1996.

Ahrens, Jeff. (Glenn Lukos Associates) October 13, 2010. California Gnatcatcher Use
of Polygons Addressed in Notice of Violation. Memorandum to Jonna Engel,
CCC.

Bomkamp, Tony. (Glenn Lukos Associates) August 26, 2010. Response to Coastal
Commission Notice of Violation dated May 14, 2010 for Vegetation Removal on
Portions of Newport Banning Ranch and City of Newport Beach Properties.
Memorandum to Michael Mohler, Newport Banning Ranch, LLC.

Hamilton, Robb (Hamilton Biological). December 10, 2009. Review of Biological
Resource Issues, Sunset Ridge Draft EIR. Memorandum from Hamilton
Biological to Janet Johnson Brown, City of Newport Beach.

BonTerra Consulting. October 2009. Draft Environmental Impact Report: Sunset Ridge
Park Project. SCH No. 2009051036. Vol | & Il. Prepared for the City of Newport
Beach.

Glenn Lukos Associates. September 24, 2009. Habitat Characterization for Areas
Affected by Alleged Clearing near Southeast Corner of Banning Ranch
Referenced in July 29, 2009 Letter from California Coastal Commission.
Memorandum to Andrew Willis, CCC.

BonTerra Consulting. June 25, 2009. Results of Coastal California Gnatcatcher
Surveys for Newport Banning Ranch Project Site, Orange County, California.
Letter addressed to Ms. Sandy Marquez, USFWS.

Bartel, Jim A. (Field Supervisor, USFWS). April 2, 2009. Formal Section 7 Consultation
for Montebello Hills Development and Conservation Project, City of Montebello,
Los Angeles County, California. Montebello Biological Opinion. To: Colonel
Thomas H. Magness, IV District Engineer, U.S. Army Corps of Engineers

5-11-302 Exhibit 7 Page 2 of 72



J. Engel memo re Sunset Ridge Park ESHA, Buffers, and Other Considerations  Sept. 22, 2011

Glenn Lukos Associates. August 2008. The Newport Banning Ranch Biological
Technical Report. Report prepared for Mike Mohler, Newport Banning Ranch,
LLC.

Glenn Lukos Associates. July 19, 2007. Submittal of 45-Day Report for coastal
California gnatcatcher Surveys for the 412.5 Newport Banning Ranch Property,
City of Newport Beach and Unincorporated Orange County, Orange County,
California. Survey report from Glenn Lukos Associates Biologist Ingrid Chlup to
Sandra Marquez, USFWS.

Glenn Lukos Associates. July 25, 2006. Submittal of 45-Day Report for Coastal
California Gnatcatcher Presence/Absence Surveys for the 412.5 Newport
Banning Ranch Property, City of Newport Beach and Unincorporated Orange
County, Orange County, California. Survey report from Glenn Lukos Associates
Biologist Jeff Ahrens to Daniel Marquez, USFWS.

Glenn Lukos Associates. October 14, 2002. Protocol Surveys for the Coastal California
Gnatcatcher; West Newport Oil Property, Orange County California. Survey
report from Glenn Lukos Associates Biologist Tony Bompkamp to Leonard
Anderson, West Newport Oil Property.

Gnatcatcher survey map. 2000. Unknown source (we believe the source is PCR
Services).

PCR Services. 1998. Gnatcatcher survey map.
PCR Services. 1997. Gnatcatcher survey map.

LSA. 1996. Spring 1996 California Gnatcatcher Survey. Survey report from LSA
Biologist Richard Erickson to Leonard Anderson.

LSA. 1995. Spring 1995 California Gnatcatcher Survey. Survey report from LSA
Biologist Richard Erickson to Leonard Anderson.

LSA. 1994. Results of 1994 Gnatcatcher and Wren Surveys. Survey report from LSA
Biologists Robb Hamilton and Richard Erickson to Leonard Anderson, West
Newport Oil Company.

The City of Newport Beach (hereafter ‘City’) is proposing to construct an active
recreational park (Sunset Ridge Park) on a site approximately 20 acres in size at the
northwest corner of the intersection of West Coast Highway and Superior Avenue. The
proposed park site includes 6.3 acres in the southeast corner of Newport Banning
Ranch, a 505 acre property located near the mouth of the Santa Ana River in Orange
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County, California (Figure 1). The City has an access agreement with Newport Banning
Ranch that allows the park entrance road to occur on ranch property. The project site is
one of 28 areas identified in the City’s general plan as an Environmental Study Area
(ESA) which are undeveloped areas that support natural habitats defined as potentially
capable of supporting sensitive biological resources. The two properties that comprise
the proposed Sunset Ridge Park site do support a number of important and sensitive
habitats and plant and animal species.

On September 15, 2010, | accompanied several other Coastal Commission staff on a
site visit to observe and study the biological resources on the proposed park property, in
particular, at and around three disturbed areas referred to as the southeast, northwest,
and northeast polygons that were the subject of a violation on Newport Banning Ranch
that will be resolved once compliance with the Commission’s Consent Order is fully
carried out® (Figure 2). During our site visit we examined the various plant communities
supported by the property and discussed the current and historical use of the site by
California gnatcatchers. Representatives of Newport Banning Ranch and the City,
Newport Banning Ranch’s biological consultant (Tony Bomkamp, Glenn Lukos
Associates), and Southern California Edison’s biologist (Tracy Alsobrook) were also
along on the site visit.

| visited the site again on December 15, 2010, with other Coastal Commission staff to
review the biological resources on the proposed park site and in and around the three
polygons and to discuss the history of gnatcatcher use, the nature of gnatcatcher survey
collection, and my approach to making an ESHA determination. Representatives of
Newport Banning Ranch, the City, and Southern California Edison, Newport Banning
Ranch’s biological consultant (Tony Bomkamp, Glenn Lukos Associates), the City’s
biological consultant’s (Art Homrighausen and Richard Erickson, LSA & Ann Johnston,
BonTerra), and a USFWS biologist (Christine Medak), accompanied us on the site visit.
On both site visits we spent several hours walking and talking while I made visual and
audio observations of the natural resources on the proposed park site.

| visited the site again on June 7, 2011 with John Del Arroz, CCC Coastal Analyst; Don
Schmitz, Principle, Don Schmitz and Associates; Mike Sinacori, Engineer, City of
Newport Beach; Ann Johnston, Biologist, BonTerra Consulting, and Ann Johnston’s
assistant. During this site visit we carefully examined the seep areas along Superior
Avenue. We also walked, and BonTerra mapped (using a GPS unit), the boundary of
the ESHA/non-ESHA areas that | had preliminarily mapped on an aerial based on
gnatcatcher individual point and use area data spanning 1992 to 2009, vegetation
mapping, and site visit observations. In addition to the site visits, | have reviewed the
documents listed above (presented in chronological order), peer reviewed literature, and
aerial photographs to determine the history of gnatcatcher use and the nature of the
habitat on the site of the proposed Sunset Ridge Park in order to make an
Environmentally Sensitive Habitat Area (ESHA) determination, buffer size
recommendations, and to discuss other considerations such as burrowing owls, coastal

! €cCC-11-CD-03 and CCC-11-RO-02 issued by the Commission on April 14, 2011.
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sage scrub improvement and restoration, invasive species, cowbird parasitism, and
predation.

ESHA Definition

Section 30107.5 of the Coastal Act defines Environmentally Sensitive Habitat as:
Any area in which plant or animal life or their habitats are either rare or especially
valuable because of their special nature or role in an ecosystem and which could
be easily disturbed or degraded by human activities and developments.

Plants and animals and habitats that meet the rarity criterion under this definition may
include rare plant communities identified by the California Department of Fish and
Game (CDFG), federal and state listed species, California Native Plant Society “1B” and
“2” plant species, California species of special concern, and habitats that support the
type of species listed above.

The City of Newport Beach Coastal Land Use Plan (CLUP) also provides criteria for
determining what constitutes ESHA. CLUP policy 4.1.1-1 states that the following site
attributes are among those characteristics that are determinative of whether an area
constitutes ESHA:

e The presence of natural communities that have been identified as rare by the
California Department of Fish and Game.

e The recorded or potential presence of plant or animal species designated as
rare, threatened, or endangered under State or Federal law.

CLUP Section 4.1.1 states that coastal sage scrub is an especially important habitat
and “where coastal sage scrub occurs adjacent to coastal salt marsh or other wetlands,
or where it is documented to support or known to have the potential to support rare
species such as the coastal California gnatcatcher, it meets the definition of ESHA
because of its especially valuable role in the ecosystem... coastal sage scrub also
provides essential nesting and foraging habitat for the coastal California gnatcatcher, a
rare species designated threatened under the Federal Endangered Species Act.”

Habitats - Plant Communities

The 20-acre site proposed for Sunset Ridge Park supports a number of different
habitats. There are several types of coastal scrub communities on the property
including coastal sage, coastal bluff, and maritime succulent scrub. Other habitats
occurring in large swaths are disturbed encelia scrub, disturbed mulefat/goldenbush
scrub, non-native grasslands, and ruderal and ornamental areas (Figure 3; Exhibit 6 of
the DEIR Biological Technical Report). There are several small wetland seeps along
the slope bordering Superior Avenue and the Banning Ranch Conservancy has alleged
that several vernal pools exist in the upper Western corner of the site in the project
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footprint. All the native plant communities are invaded by non-native plants to a greater
or lesser extent.

Coastal Sage Scrub

Coastal sage scrub is comprised of dominant species that are semi-woody and low-
growing, with shallow, dense roots that enable them to respond quickly to rainfall®>. The
species composition and structure of individual stands of coastal sage scrub depend on
moisture conditions that derive from slope, aspect, elevation and soil type. Sawyer &
Keeler-Wolf (1995) divide coastal scrub communities into series including California
sunflower (Encelia californica), California buckwheat (Eriogonum fasciculatum), and
coast prickly-pear, (Opuntia litteralis) series®. The coastal sage scrub found within the
Sunset Ridge park footprint (including the southeast corner of Newport Banning Ranch),
it is best characterized as California sunflower series; however, there are also patches
of California buckwheat and coast prickly-pear series. Coastal sage scrub is
increasingly rare in the coastal zone and provides an especially valuable ecosystem
service when occupied by the coastal California gnatcatcher or other rare species.

Coastal Bluff Scrub

Coastal bluff scrub is found in localized areas along the coast below Point Conception *
and is identified as a rare plant community in CDFG’s Natural Diversity Data Base. It
often intergrades with other scrub community types, as is the case within the Sunset
Ridge Park project footprint (southeast corner of Newport Banning Ranch). Coastal
bluff scrub is comprised of small stature woody or succulent plants including dwarf
shrubs, herbaceous perennials, and annuals®. Dominant species include California
sunflower, live-forever (Dudleya sp.), and prickly pear®.

Maritime Succulent Scrub

Maritime succulent scrub, also identified as a rare plant community in CDFG’s Natural
Diversity Data Base, is a low growing, open (25% - 75% ground cover) scrub
community dominated by drought deciduous, semi-woody shrubs that grow on rocky or
sandy soils of coastal headlands and bluffs’. This community type has a very limited
distribution along the coast between southern California and northern Baja California
and on the Channel Islands. Characteristic species include California sunflower, prickly
pear, and California box-thorn (Lycium californicum)®. Box-thorn is a CNPS list 4.2
species and is the only special status plant species found on the project site (Figure 4).
Like coastal bluff scrub, maritime succulent scrub intergrades with other scrub
community types, as is the case on the site proposed for Sunset Ridge Park.

% Holland, R.F. 1986. Preliminary Descriptions of the Terrestrial Natural Communities of California.
State of California, The Resources Agency, Department of Fish and Game.
8 Sawyer, J. and T. Keeler-Wolf. 1995. A manual of California vegetation. California Native Plant

Society.
* Holland (1986) op cit.
® bid.
® Ibid.
7 Ibid.
8 Ibid.
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The coastal scrub communities within the Sunset Ridge Park project footprint tend to be
dominated by California sunflower and distinguished by those species which are
diagnostic of the particular coastal scrub community types. BonTerra lumps some of
the coastal scrub communities together as “southern coastal bluff scrub” and finds a
total of 1.15 acres of this habitat type on the site (Figure 3). BonTerra treats California
sunflower separately and maps the following habitats; “Encelia Scrub”, “Disturbed
Encelia Scrub”, and “Encelia/Ornamental Scrub”. All of the coastal scrub communities
are invaded to a greater or lesser degree by non-native and invasive species, such as
highway iceplant (Carpobrotus edulis), crystalline iceplant (Mesembryanthemum
crystallinum), castor bean (Ricinus communis), myoporum (Myoporum laetum), pampas
grass (Cortaderia selloana), tree tobacco (Nicotiana glauca), fennel (Foeniculum
vulgare), black mustard (Brassica nigra), tocalote (Centaurea melitensis), and European
annual grasses (Bromus diandrus, B. madritensis, B. hordeaceus, Lolium multiflorum).

Encelia Scrub

BonTerra mapped 0.53 acres of “Encelia Scrub”, 3.64 acres of “Disturbed Encelia
Scrub”, and 0.21 acres of “Encelia/Ornamental Scrub” (Figure 3). The western-most
area that BonTerra mapped as “Encelia Scrub” is an area that has a history of California
gnatcatcher use and is an area | include in my “ESHA East” delineation (see ESHA
discussion below and Figure 12). In addition to the “Encelia Scrub” patch that is
included in my “ESHA East” delineation, there are several patches of “Encelia Scrub”
along West Coast Highway and Superior Avenue (Figure 7; BonTerra Exhibit 2,
Detailed vegetation types and other areas). All of these patches are adjacent to or very
close to the large patch (approximately 3.3 acres) of “Disturbed Encelia Scrub” (Figure
3). The patches of “Encelia Scrub” (Figure 7) along the slope are within areas where
foraging gnatcatchers have been observed by Robb Hamilton (Figure 30).

California sunflower is one of the dominant native scrub species found in the coastal
scrub communities on the City and Newport Banning Ranch property. Weaver (1998)
found that gnatcatcher densities in northern San Diego County were highest in areas
where California sunflower or California buckwheat were co-dominate with sagebrush®.
Both areas mapped as “Disturbed Encelia Scrub” by BonTerra are areas routinely
mowed once or twice a year to ground level by the City and Newport Banning Ranch.

Page 14 of Appendix E, Sunset Ridge Park Draft EIR states:

The 3.64 acres of disturbed Encelia scrub is regularly mowed for fuel
modification and weed abatement purposes and contains a high percentage of
non-native weeds; therefore, it is not considered special status.

| disagree with this statement and believe that in absence of the routine mowing, the
areas identified as “Disturbed Encelia Scrub” would become dense stands of robust,
nearly pure, California sunflower. California sunflower is a fast growing shrub and if it
wasn’t mowed it would reach heights of two to three feet over one growing season.

® Weaver, K.L. 1998. Coastal sage scrub variations of San Diego County and their influence on the
distribution of the California gnatcatcher. Western Birds, Vol. 29: 392-405.
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During my site visits | have seen these areas numerous times and have observed how
closely spaced the mowed individual California sunflower plants are to each other. |
have also reviewed the photographs of fresh growth during the growing season in Robb
Hamilton’s December 10, 2009 memorandum to Janet Johnson Brown, City of Newport
Beach, “Review of Biological Resource Issues, Sunset Ridge Draft EIR” and | have no
doubt that these areas would be dominated by California sunflower suitable for
gnatcatcher foraging and possibly nesting without continued mowing. If the periodic
mowing is legal, this area would not be ESHA, however, if the mowing is not legal, the
area would be ESHA.

The area mapped “Encelia Scrub/Ornamental” by BonTerra, that includes native big
saltbush (Atriplex lentiformis) and the invasive species, pampas grass, and highway
iceplant, is on the slope on the corner of West Coast Highway and Superior Avenue.
The patch of “Encelia Scrub/Ornamental” is between the two patches mapped as
“Encelia Scrub”. The patches of “Encelia Scrub” (Figure 7) and “Encelia
Scrub/Ornamental” (Figure 3) on the slope of the property are within areas where
California gnatcatchers have been observed foraging on several occasions (Figure 30).

Disturbed Mulefat/Goldenbush Scrub

BonTerra mapped 0.48 acres of “disturbed mulefat/goldenbush scrub” which they
describe as co-dominated by mulefat and goldenbush and invaded by myoporum,
highway iceplant, and pampas grass (Figure 3). In addition to the species identified by
BonTerra as inhabiting this area, | have also observed a significant amount of California
sunflower and black mustard. This habitat has a history of California gnatcatcher use
and is within the area | have delineated “ESHA West” (see ESHA discussion below and
Figure 12).

Non-native Grasslands

BonTerra mapped the majority of the project site (6.58 acres) directly north of the
proposed park entry road as non-native grasslands “dominated by a mix of non-native
species including ripgut grass (Bromus diandrus), foxtail chess (Bromus madritensis
ssp. rubens), black mustard, and tocalote” (Figure 3).

This same area was mapped as mixed scrub or scrub/grassland by Glenn Lukos
Associates in 2002 (Figure 5; Glenn Lukos Associates 2002 vegetation map) and as a
mix of non-native grassland, disturbed goldenbush scrub, and invasive/ornamental in
2008 (Figure 6; Exhibit 9, Glenn Lukos Associates, August 2008, Draft Biological
Technical Report for Newport Banning Ranch). In the DEIR BonTerra makes the
following statement about the site grasslands, as well as the ruderal, ornamental, and
disturbed areas:

These areas generally have low biological value because they are composed of
unvegetated areas or are vegetated with non-native species. These areas
generally provide limited habitat for native plant and wildlife species although
they may occasionally be used by native species. Therefore, impacts on these
areas would not be considered significant, and no mitigation would be required.
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While the grassland areas are clearly disturbed in that they are regularly mowed and
dominated by non-native European annual grasses, | do not agree with BonTerra’s
assessment that they have low biological value and provide limited habitat for native
plant and wildlife species. If these areas were not mowed | believe they would transition
into a more mixed scrub/ grassland habitat that would support higher biodiversity
including numerous native plants and animals. However, currently the non-native
grasslands provide dwelling habitat for burrowing animals and significant foraging
habitat for numerous species including mammals, birds, and reptiles. Robb Hamilton
reported seeing large numbers of grasslands bird species in just two visits: “two Red-
tailed Hawks, an American Kestrel, 14 Killdeers, 25 American Pipits, 70 Western
Meadowlarks, 100 Mourning Doves, and 100 House Finches (minimum estimates
provided for the last four species)™°. The non-native grasslands are important raptor
foraging habitat and suitable habitat for burrowing owls, a sensitive species that has
been documented nearby in similar habitat (see below, Figure 32). CDFG under CEQA
recommends 0.5 ac of preservation for every 1.0 ac of non-native grassland impacted to
provide raptor foraging opportunities.

Ruderal and Ornamental Areas

BonTerra maps a total of 7.75 acres as “Ruderal” and a total of 3.19 acres as
“Ornamental” (Figure 3). The ruderal areas are described by BonTerra as dominated by
black mustard and tocalote. They also state that:

They consist of areas that have been previously disturbed and now consist
primarily of non-native vegetation that is well adapted to disturbed conditions and
high nitrogen soils. The ruderal vegetation that covers most of the park portion of
the Project site appears to be periodically mowed.

| believe that in the absence of disturbance (including mowing) ruderal areas would
become a mixture of grassland and scrub that would slowly transition from an area
dominated by non-natives to an area dominated by natives.

BonTerra describes the areas they mapped as “ornamental” as dominated by a mix of
invasive species including highway iceplant, myoporum, pampas grass, and castor
bean; this is consistent with my observations of the site.

Wetlands

There are several areas on the slope along Superior Drive with water seeps. Several of
the plants associated with these seeps are wetland species including narrowleaf cattail
(Typha angustifolia), spike-rush (Eleocharis sp.) growing in mud and standing water,
spike bentgrass (Agrostis exarata), rabbitfoot grass (Polypogon monspeliensis), marsh
fleabane (Pluchea odorata), and seaside heliotrope (Heliotropium curassavicum). In
addition, Mediterranean tamarisk (Tamarix ramosissima), a non-native species with

19 Hamilton, R. (Hamilton Biological). December 10, 2009. Review of Biological Resource Issues, Sunset
Ridge Draft EIR. Memorandum from Hamilton Biological to Janet Johnson Brown, City of
Newport Beach.
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wetland plant status, also occurs in this area. Pampas grass, another non-native
species, is abundant in this area. While the federal government has yet to assign
pampas grass a wetland indicator status, this species grows in damp soils along river
margins in its native range in South America®. In coastal California it is an insidious
invader colonizing disturbed areas including moist slopes in urban centers. Robb
Hamilton reports that examination of 82 records of Pampas Grass in California showed
that 32 percent were from wetlands*?. Upon my request, BonTerra mapped in detail the
slope along the southern perimeter of the proposed park site (Figure 7; BonTerra
Exhibit 2, Detailed vegetation types and other areas). The wetland seeps occur in the
areas mapped “Cattail” and “Tamarisk” and within some of the areas mapped “Pampas
Grass”.

In many areas the soils in these moist areas have a salt crust and/or what appear to be
oxidation stains. BonTerra dug two soil pits in the seep areas and in both cases found
hydric soils (Figure 8; BonTerra Exhibit 1, Detailed vegetation types and other areas,
soil sample sites). BonTerra has maintained that the seep areas are not wetlands for
numerous reasons including their determination that the water source is artificial**, the
presence of non-native species, and that the seeps are “small areas of low
function/value hydrophytic vegetation”.

| disagree with this conclusion. In fact, the small seeps and surroundings supporting a
preponderance of hydrophytic plants, or hydric soils, or wetland hydrology meet the
definition of wetlands in the Coastal act and the Commission’s regulations. Whether or
not wetland plants are non-native, or wetlands are degraded, or residential development
contributes to wetland hydrology is not germane. Although the City’s biological
consultant, BonTerra, erroneously concluded that the slope seeps are not wetlands, the
City revised the park plans to avoid these areas.

Vernal Pools

The Banning Ranch Conservancy has alleged that four vernal pools exist on the
proposed park site at the fill area to the north of the access road, and states that these
pools could contain the endangered San Diego Fairy Shrimp. They submitted a
powerpoint presentation titled “Complete Banning Ranch Mesa Vernal Pools/Wetlands
First Edition 6-7-11" on June 30, 2011 in which they assign the potential vernal pools
numbers “34”, “35”, “36”, and “39” (Figure 9, BonTerra Exhibit 2, BRC Features 34, 35,
36, and 39). In response to the vernal pool allegation, BonTerra consulting biologist
Allison Rudalevige revisited these areas along with BonTerra consulting biologist Jeff
Crain and Glenn Lukos Associates biologist Tony Bomkamp. They observed three

X Connor, H.E. and D. Charlesworth. 1989. Genetics of male-sterility in gynodioecious Cortaderia
(Gramineae). Heredity, Vol. 63: 373-382.

2 Hamilton, R. (December 10, 2009) op. cit.

13 Leighton Consulting’s geotech report, found in the project DEIR states that “Our exploration showed

that the site is underlain by marine terrace deposits over bedrock. The subsurface materials at the site

were found to consist of medium dense to dense silty sand and stiff to very stiff clay. Groundwater was

encountered within two of our borings during our exploration. Seepage was noted within all borings along

a sand and clay layer interface. The seepage was very likely generated from surface runoffs within the

site and from the residential developments north of the site”.

10
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areas of cracked soll, a potential indicator of ponding water, but state that “it is clear that
none of the four features are vernal pools as all of the features lack vernal pool indicator
plant species and all of the features occur on previously graded areas and exhibit a
predominance of upland plant species.” They conclude that “Therefore, due to the lack
of plant species characteristic of vernal pools, lack of sustained/observable ponding
over multiple years of surveys onsite, the project site does not contain vernal pools.**
Regarding the Banning Ranch Conservancy’s powerpoint presentation BonTerra states
“The BRC PowerPoint does not utilize any appropriate vernal pool identification protocol
for this resource issue, as it does not document ponding duration, soil types present,
plant indicator species, invertebrate activity, and other necessary parameters.*”

| requested to visit the site with USFWS vernal pool experts to examine these areas but
to date that request has not been fulfilled by the City or Newport Banning Ranch. In the
absence of an onsite survey, | requested that USFWS review the powerpoint submitted
by the Banning Ranch Conservancy. Christine Medak, USFWS biologist, provided a
detailed review via an email sent to me on September 13, 2011 (Appendix 1) and
concluded the following:

After reviewing the available information we conclude that all four areas (VP 34,
35, 36, and 39) could potentially support San Diego fairy shrimp if ponding
sufficient to support the species happens at a time when cysts are present.
Extensive vernal pool habitat once occurred on the coastal plain of Los Angeles
and Orange counties (Mattoni and Longcore 1997) and soils over the majority of
Banning Ranch are likely suitable. However, the probability that ponding will be
adequate to support the species is low in VP 34, 35, and 36 because the "pools"
are located in a drainage and hydrological processes (including erosion and
water flow) are not currently impeded by substantial alterations in the natural
topography. In the absence of maintenance these ponds are unlikely to persist
or to support the species over time. Vernal pool 39 has a higher probability of
supporting the species because fill deposited in the drainage is likely contributing
to longer periods of ponding. The rings of vegetation around the pool are
another indication that ponding may occur at a fregency [sic] and for a length of
time sufficient to support San Diego fairy shrimp. In the absence of maintenance
we expect VP 39 will continue to pond (and pond for longer periods over time as
silts collect in basin), unless the roadway fill is removed. To ensure the proposed
project does not result in unintended impacts to listed species, we recommend
protocol surveys for San Diego fairy shrimp are conducted in VP 39 prior to filling
the pool.

| have reviewed BonTerra’s vernal pool analyses and the Banning Ranch Conservancy
powerpoint. | find that both are inconclusive regarding the existence or non-existence of
vernal pools. Comprehensive vernal pool protocol surveys require two full wet season

1% Johnston, A.M. (BonTerra Consulting). September 9, 2011. Supplemental Biological Resource
Information for the Sunset Ridge Park Project. Letter to Michael Sinacori, Public Works
Department, City of Newport Beach.

 Ibid.

11
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surveys done within a 5-year period or two consecutive seasons of one full wet season
survey and one dry season survey (or one dry season survey and one full wet season
survey). In addition, as BonTerra points out, appropriate vernal pool identification
protocol includes documentation of ponding duration, identification of soil types and
plant species present, invertebrate activity, and other necessary parameters. Neither
BonTerra nor the Banning Ranch Conservancy have submitted the full complement of
information necessary to make a firm conclusion regarding the existence or not of
vernal pools on the proposed Sunset Ridge Park site. It is important to point out that
vernal pools are a special type of wetland that are especially valuable because of the
rare and unigue species that they support. However, regardless of whether
presumptive wetlands are vernal pools, they are protected under the Coastal Act. Given
the lack of information and considering the review and conclusions of the USFWS, |
recommend that a technical wetland delineation be conducted and that vernal pool
protocol surveys be required on all four purported vernal pools.

California Gnatcatcher

Coastal sage scrub in southern California provides habitat for about 100 rare species,
many of which are also endemic to limited geographic regions*®. One such species is
the coastal California gnatcatcher (Polioptila californica). The California gnatcatcher is
an obligate, year-round resident of coastal sage scrub communities'’. California
gnatcatchers typically live a total of 4 to 6 years. They primarily feed on insects, which
are eaten directly off coastal scrub and other vegetation. California gnatcatchers range
from Baja California north to Ventura and San Bernadino Counties in southern
California. Gnatcatchers in southern California preferentially nest and feed in coastal
scrub vegetation on mesas and gentle slopes that are characterized by varying
abundances of California sagebrush, California sunflower; and California buckwheat™®.
Gnatcatcher densities in northern San Diego County were found to be highest in areas
where California encelia and California buckwheat were co-dominant with sagebrush®®.
Where these species are in low abundance, California gnatcatchers will forage on other
species, including some non-natives such as black mustard®®. They also use grassland,
chaparral, and riparian habitats in proximity to sage scrub for dispersal and foraging®".

In the last 60 years extensive southern California suburban sprawl has reduced and
fragmented coastal scrub habitats, resulting in a significant decline in California
gnatcatcher populations. In addition, the majority of remaining coastal scrub habitats

'® Westman, W.E. 1981. Diversity relations and succession in Californian coastal sage scrub. Ecology,
Vol. 62: 170-184

" Atwood, J.L. and D.R. Bontrager. 2001. California Gnatcatcher (Polioptila californica). In The Birds of
North America, No. 574 (A. Poole and F. Gill, eds.). The Birds of North America, Inc.
Philadelphia, PA.

' bid.

19 \Weaver (1998) op. cit.

% Dixon, J. Dec. 18, 2002. ESHA Determination for the Marblehead Property. Memorandum to Karl
Schwing

! Ibid.
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are disturbed to a greater or lesser extent by non-native and invasive plant species. In
response to the drop in gnatcatcher numbers in southern California due to the habitat
loss and fragmentation resulting from urban and agricultural development, the
northernmost subspecies (Polioptila californica californica) was listed as federally
threatened in 1993%2. The California gnatcatcher is also a California Species of Special
Concern. Loss of gnatcatcher coastal scrub habitat in southern California is estimated
to be 70 to 90 percent®*?* and, in 1999, the United States Fish and Wildlife Service
(USFWS), estimated the number of gnatcatcher breeding pairs in Los Angeles, Orange
and San Diego Counties at only 144, 643, and 1,917, respectively”. Fragmented
habitats have reduced biological integrity due to the increased potential for human
disturbance. An increase in recreational use of habitats, fire frequency, trash dumping,
air pollution, invasive species, predators, cowbird parasitism, domestic pets, herbicides
and pesticides, and night lighting are directly associated with development and can
have adverse impacts on the quality of gnatcatcher habitat.

In 2007, the USFWS identified and mapped critical gnatcatcher habitat in southern
California®®. In determining areas to designate they “consider the physical and
biological features (primary constituent elements (PCES)), that are essential to the
conservation of the species”. Primary constituent elements define the actual extent of
habitats that contribute to the primary biological needs of foraging, nesting, rearing of
young, intra-specific communication, roosting, dispersal, genetic exchange, or
sheltering. Primary constituent elements for California gnatcatcher critical habitat
include not only intact sage scrub habitats, but also “non-sage scrub habitats such as
chaparral, grassland, riparian areas, in proximity to sage scrub habitats that provide
space for dispersal, foraging, and nesting.” The USFWS defines sage scrub as a broad
category of vegetation that includes coastal sage scrub, coastal bluff scrub, and
maritime succulent scrub in their extensive list of the various sage scrub plant
communities. The USFWS designated all of the City’s property and all of Newport
Banning Ranch as critical habitat for California gnatcatchers in 2007%” (Figure 10;
California Gnatcathcer Critical Habitat Unit Map). In designating this block of land as
critical habitat, USFWS noted that the area was occupied by gnatcatchers at the time of
listing and at the time of designation of critical habitat and the area “contains all the
features essential to the conservation of the coastal California gnatcatcher.”®® This

2 Department of the Interior, Fish and Wildlife Service, 50 cfr part 17, RIN 1018-AV38, Endangered and
threatened wildlife and plants; Notice of determination to retain the threatened status for the
coastal California gnatcatcher under the endangered species act. Federal Register 60:72069.
(March 1993).

2 \Westman (1981) op. cit.

** Michael Brandman Associates. 1991. Unpubl. Report. A rangewide assessment of the California
Gnatcacher (Polioptila californica). Prepared for Building Industry Assoc. of Southern California;
July 23.

% Department of the Interior, Fish and Wildlife Service, 50 cfr part 17, RIN 1018-AV38, Endangered and
threatened wildlife and plants; Revised designation of critical habitat for the Coastal California
Gnatcatcher (Polioptila californica californica). 50; Federal Register 72:72069. (December 19,
2007).

* Ibid.

" |bid. See also Exhibit 13, Banning Ranch DEIR.

% USFWS (Dec. 19, 2007) op. cit.
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block of land is the only immediately coastal land mapped as critical gnatcatcher habitat
in Unit 7 in Orange County (Figure 11; USFWS Federal Register Vol. 72, No. 243).
USFWS pointed out in the final rule that the critical habitats in northern Orange County
“may require special management considerations or protection to minimize impacts
associated with habitat type conversion and degradation occurring in conjunction with
urban and agricultural development.” It is important to note that specific observations of
gnatcatchers within any particular area are not necessary in order to conclude that the
area is “occupied” by gnatcatchers. If gnatcatcher foraging or nesting is observed in the
general proximity of a site, it is considered “occupied.” Therefore, based on the many
observations of gnatcatcher use, the USFWS concluded that all of the City property and
Newport Banning Ranch is occupied by coastal California gnatcatchers.

California gnatcatcher breeding season territories range in size from less than 2.5 acres
to 25 acres?>*, with a mean territory size generally greater for inland populations than
coastal populations®'. Nesting territories typically have greater than 50 percent shrub
cover and an average shrub height that exceeds 2.3 ft; nests are most often at 3 feet
above the ground®. The relative density of shrub cover influences gnatcatcher territory
size, with territory size increasing as shrub cover decreases presumably as a result of
limited resources. In a 1989 to 1992 study of two sites in San Diego County, breeding
season territories averaged 20 acres; non-breeding season territories were larger®. In
studies by Bontrager (1991)3* and Preston et al. (1998)®, territory size during the non-
breeding season increased 82 percent and 78 percent, respectively. Increase in non-
breeding season territory size is thought to serve two purposes; to allow gnatcatchers to
acquire more habitat resources and to obtain information about potential mates.
California gnatcatchers are known to occupy (i.e., to breed, nest, and forage in) year
round various locations of coastal scrub habitat on the city’s property and Newport
Banning Ranch. Numerous gnatcatcher surveys have been conducted on Newport
Banning Ranch; only one survey has been conducted on the city property. The USFWS
California gnatcatcher survey protocols, published in 1997, require a minimum of six or
more surveys covering all potentially occupied habitat areas during the gnatcatcher
breeding season which extends from March 15 to June 30°%*'. All surveys must take

#Atwood, J.L., S.H. Tsai, C.H. Reynolds, J.C. Luttrell, and M.R. Fugagli. 1998. Factors affecting
estimates of California Gnatcatcher territory size. Western Birds, Vol. 29: 269-279.

% preston, K.L., P.J. Mock, M.A. Grishaver, E.A. Bailey, and D.F. King. 1998. Calfornia Gnatcatcher

" territorial behavior. Western Birds, Vol. 29: 242-257.

Ibid.

% Beyers, J.L. and W.O. Wirtz. 1997. Vegetative characteristics of coastal sage scrub sites used by
California gnatcatchers: Implications for management in a fire-prone ecosystem. In Greenlee, J.
M. (ed.), Proceedings: First conferenc on fire effects on rare and endangered species and
habitats, Coeur d’Alene, Idaho, November 1995. International Association of Wildland Fire,
Fairfield, Washington. pp. 81-89.

% Atwood and Bontrager (2001) op. cit.

3 Bontrager, D.R. 1991. Unpublished Report: Habitat requirements, home range and breeding biology
of the California Gnatcatcher (Polioptila californica) in south Orange County. Prepared for Santa
Margarita Co., Rancho Santa Margarita, CA; April.

% preston et. al. (1998) op. cit.

% U.S. Fish and Wildlife (USFWS). 1997a (February 28). Coastal California Gnatcatcher (Polioptila

californica californica) Presence/Absence Survey Protocol. Washington, D.C.:.USFWS.
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place during the morning hours and no more than 80 acres of suitable habitat may be
surveyed per visit. Typically gnatcatcher survey reports include a compilation of
gnatcatcher observations (dot/point locations) in the form of a map of gnatcatcher
breeding pair use areas (breeding territories).

The gnatcatcher survey data for the southeast corner of Newport Banning Ranch, made
available to us from Newport Banning Ranch, City of Newport Beach, and Newport
Banning Ranch Conservancy (via USFWS), includes the following: gnatcatcher use
areas and gnatcatcher observations collected by LSA from 1992 through 1994,
gnatcatcher use areas collected by LSA in 1995 and 1996, gnatcatcher use areas and
gnatcatcher observations collected by PCR in 1997, gnatcatcher observations collected
by PCR in 1998, gnatcatcher use areas in 2000 (collector unknown, we believe it may
have been PCR), gnatcatcher observations collected by GLA in 2002, 2006, and 2007,
and gnatcatcher observations collected by BonTerra in 2009. For some years we have
the reports associated with the data maps (1994 - 1996, 2002, 2006, 2007, and 2009 )
and for other years we do not (1992, 1993, 1997, 1998, and 2000).

We also have breeding season and non-breeding season gnatcatcher observations
collected by Robb Hamilton in 2009 and 2010, Mr. Hamilton was one of the biologists
who collected gnatcatcher data for LSA in the early 1990’s. Mr. Hamilton currently runs
his own environmental consulting firm, Hamilton Biological, and holds a permit to
conduct gnatcatcher presence/absence surveys (No. TE-799557).

The Newport Banning Ranch gnatcatcher survey efforts (number of days per annual
survey), methodology (timing, areal coverage, etc.), and data presentation vary among
the biological consulting firms. LSA surveyed for nine days in 1992, three in 1993, and
four each from 1994 through 1996. Regarding the presentation of their data LSA states
that:

Each year of the LSA surveys, composite maps were prepared that showed the
distribution of approximate gnatcatcher territory boundaries at NBR. ...The
composite territories thus identified generally represented the most conservative
polygons possible that combined all observation points. Notions of what might
constitute gnatcatcher habitat were put aside; only those areas where
gnatcatchers were observed were mapped. However, because polygons were
mapped by combining all outlying observation points, on a finer scale many
areas within polygons never were actually used by gnatcatchers. Most of the
polygons depicted include suitable habitat as well as unused pockets (e.qg., ice
plant, barren of developed areas), and the territory maps do not distinguish

3" U.S. Fish and Wildlife (USFWS). 1997b (July 28). Coastal California Gnatcatcher (Polioptila californica
californica) Presence/Absence Survey Protocol. Washington, D.C.:.USFWS.

% Mr. Hamilton did not have access to Newport Banning Ranch so his observations are limited to those

areas of the southeastern corner of Newport Banning Ranch that he could survey from the property

boundary.
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suitable habitat from unsuitable habitat such as solid ice plant, roads, and
structures.®

PCR conducted surveys in 1997, 1998, and 2000*°. We do not have any information
regarding these surveys other than the survey maps.

Glenn Lukos Associates and BonTerra present gnatcatcher sightings for individuals and
breeding pairs as dot/point observations on their annual survey maps. We asked Glenn
Lukos Associates to interpret their dot/point observations and they said they represent
an interpolation of a few to multiple individual gnatcatchers and/or a gnatcatcher pair
within a use area (pers. comm. Tony Bomkamp, January 3, 2011). We asked
BonTerra the same question and they said their dot/point observations were their best
approximation or estimation of the center point of observed gnatcatcher activity (pers.
comm. Ann Johnston, December 15, 2010).

The only protocol gnatcatcher survey that was performed specifically for the proposed
Sunset Ridge Park site was the 2009 survey conducted by BonTerra. Since that time
numerous gnatcatcher sightings have occurred on the site including those of Robb
Hamilton discussed above (Figure 30). In addition to Mr. Hamilton’s gnatcatcher
observations, Christine Medak, USFWS biologist, and Andrew Willis, CCC Enforcement
Analyst, have observed gnatcatchers on several occasions in the location identified on
the emails and maps attached here (Appendix 2).

The USFWS California gnatcatcher survey protocols require a minimum of six surveys
conducted in the morning during the gnatcatcher breeding season. Surveys conducted
in the early ‘90’s did not always meet the six-day minimum, however, they did take
place in the morning during the breeding season. We are assuming that surveys
conducted from 1997 on followed the USFWS gnatcatcher survey protocols. We are
also assuming that gnatcatcher survey data presented as dot/point observations have
associated use polygons subject to gnatcatcher habitat requirements. Our conclusions
are based on the data we have and our assumptions regarding these data. The
gnatcatcher survey results are reported below in the ESHA discussions. The details of
the observations are not critical, because it is clear that any suitable gnatcatcher habitat
on the City property and on Newport Banning Ranch must be considered “occupied.”

ESHA Delineation

Areas of coastal scrub habitat with significant gnatcatcher use perform an important
ecosystem function, are increasingly rare, and are easily disturbed and therefore meet
the definition of ESHA under the Coastal Act and the City of Newport LUP.

% Quote from December 9, 2010 “California Gnatcatcher Issues at the Sunset Ridge Park/Newport
Banning Ranch Site” letter to Mick Sinacori, City of Newport Beach, Department of Public Works from Art
Homrighausen and Richard Erickson of LSA

0 The 2000 gnatcatcher use map is unlabeled and therefore, while the format suggests it was made by
PCR, we can not be sure who created the exhibit.
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In general, relatively pristine coastal sage scrub, scrub vegetation with significant
coastal California gnatcatcher use, and appropriate gnatcatcher habitat in “occupied”
areas*! are increasingly rare in coastal California and meet the definition of ESHA.
However, all ESHA determinations are based on an analysis of site-specific conditions.
Since the entire Newport Banning Ranch and City property have been identified by the
USFWS as California gnatcatcher critical habitat the determination of ESHA is
appropriately based on both observations of gnatcatcher use, which is assumed in
“occupied” areas, and on the presence of vegetation that constitutes suitable habitat.

| applied the following criteria in determining what areas of the proposed park site rose
to the level of ESHA:

1. Areas occupied by California gnatcatchers (the entire site), and

2. Areas supporting habitat suitable for gnatcatchers, and

3. Unfragmented patches of suitable gnatcatcher habitat of substantial size — not
small, isolated, fragmented patches, and

4. Areas supporting other rare species or rare vegetation communities.

In addition to the gnatcatcher habitat ESHA, the proposed Sunset Ridge Park site
supports several wetland seep areas as discussed above. Opponents of the project
allege that the proposed park site supports several vernal pools that will be impacted by
the project footprint. While the project consultant maintains that these areas are not
vernal pools, technical wetland delineations and vernal pool fairy shrimp protocol
surveys must be performed in order to accurately identify the status of these areas.

ESHA Determination

| delineated two areas of ESHA within the footprint of the proposed Sunset Ridge Park.
These areas consist of habitat that supports the federally threatened California
gnatcatcher. One area, “ESHA West”, is west of the proposed entrance road. The
other area, “ESHA East”, is east of the proposed entrance road (Figure 12).

| reviewed all the vegetation and ESHA mapping that has been performed on the
Newport Banning Ranch portion of the project site and for the City’s property. Four
vegetation maps and one ESHA map are available for the southeast corner of Newport
Banning Ranch: vegetation maps created by LSA, PCR Services, and Glenn Lukos
Associates and a vegetation and ESHA map created as part of the Newport Banning
Ranch Technical Appendices* by Glenn Lukos Associates. In addition, the City’s
consultant, BonTerra, mapped vegetation on the City’s property.

*L An area is considered “occupied” by gnatcatchers if they have been observed nearby in easy flight
distance regardless of whether gnatcatchers have been observed to use a particular plot of ground.

*2 Glenn Lukos Associates, Inc. August 2008. Draft Biological Technical Report for the Newport Banning

Ranch.

This document is a part of the “Banning Ranch, Planned Community Development Plan, Technical
Appendices Volume 11" that was posted on the City of Newport Beach website and downloaded in August
2009; it has since been removed from the City’s website. While the report text is marked draft, the
exhibits and appendices are not. Given that the vegetation (Exhibit 9) and ESHA (Exhibit 12) exhibits
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In 1991 LSA mapped various habitat types including coastal bluff scrub on the
southeast corner of Newport Banning Ranch (Figure 13; Figure 1, LSA December 9,
2010 letter). In 1998 PCR Services mapped coastal sage scrub habitat on the
southeast corner of Newport Banning Ranch (Figure 14; Exhibit 9, Glenn Lukos
Associates, August 26, 2010 memorandum). In 2002 Glenn Lukos Associates mapped
“pbluff scrub or succulent scrub” in several areas on the southeast corner of Newport
Banning Ranch (Figure 15; Exhibit 2, Glenn Lukos Associates, West Newport Oil
Property 2002 Gnatcatcher surveys). The 2008 Glenn Lukos Associates vegetation map
(Figure 6 and 16; Exhibit 9, Glenn Lukos Associates. August 2008. Draft Biological
Technical Report for the Newport Banning Ranch) identifies several native plant
communities including maritime succulent scrub, disturbed encelia scrub, disturbed
mule-fat scrub, goldenbush scrub, and disturbed goldenbush scrub on the southeast
corner of Newport Banning Ranch. The ESHA map (Figure 17; Exhibit 12, Glenn Lukos
Associates. August 2008. Draft Biological Technical Report for the Newport Banning
Ranch) identifies two areas of ESHA: maritime succulent scrub and disturbed encelia
scrub on the southeast corner of Newport Banning Ranch. In 2009 and in greater detalil
in 2011, BonTerra mapped the vegetation on the City’s property as discussed above.

Based on the historical and current vegetation and ESHA maps, the site proposed for
Sunset Ridge Park supports a significant cover of coastal scrub vegetation, much of it
suitable for California gnatcatchers. There are areas of coastal bluff and maritime
succulent scrub that rise to the level of ESHA whether or not they support gnatcatchers
due to the rarity of these habitat types. It happens that in the case of the proposed park
property, the mapped coastal bluff and maritime succulent scrub habitats are within the
boundaries of ESHA West and/or ESHA East (Figure 12) because they also have a
history of gnatcatcher use.

ESHA West

Between 1992 and 2009 gnatcatchers have been documented during eight surveys on
the western boundary of the proposed Sunset Ridge Park project (Figure 18). In 1992
LSA mapped a gnatcatcher use area and six gnatcatcher observations along the
western boundary of the proposed park property (Figures 19a and 19b; Figure 1,
December 9, 2010 LSA memorandum and from LSA map submitted by the Newport
Banning Ranch Conservancy, respectively). In 1993 LSA mapped a very large
gnatcatcher use area that contains a wide swath of vegetation along the western
boundary of the proposed park (Figure 20; Figure 2, December 9, 2010 LSA
memorandum). In 1994 LSA mapped a large gnatcatcher use area that encompasses a
large amount of habitat along the western boundary of the proposed park (Figures 21a
and 21b; LSA map submitted by the Newport Banning Ranch Conservancy). In 1996,
LSA mapped a gnatcatcher use area about three times the size of the area mapped in
1996 that overlaps all of the 1996 gnatcatcher use area and extends eastward (Figures

portray the expert opinion of Glenn Lukos Associates, Inc., at the time they were developed, we believe it
is appropriate to consider this information, along with other sources, in our ESHA determination. We note
that these data support our ESHA conclusions and we are awaiting the revised analysis, but in the
interim, we continue to note the significance of the data presented in draft form.
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22a and 22b; Figure 5, December 9, 2010 LSA memorandum). In 1998 PCR Services
mapped point observations for two breeding pairs along the western boundary of the
proposed park (Figures 23a and 23b; Glenn Lukos Associates map submitted by the
Newport Banning Ranch Conservancy).

In 2000 a gnatcatcher use area was mapped that covers a small area adjacent to the
western boundary of the proposed park (Figure 24; Gnatcatcher use map | believe was
created by PCR that was submitted by the Newport Banning Ranch Conservancy). In
2002 two breeding pairs were mapped in the same general location as the use area that
was mapped in 2000 (Figures 25a; Exhibit 3, September 24, 2009 Glenn Lukos
Associates memorandum - and 25b; Exhibit 2, October 14, 2002 Glenn Lukos
Associates memorandum). The City submitted a letter from Glenn Lukos Associates
biologist Tony Bomkamp addressed to Christine Medak on June 14, 2011, that states
that the pair of gnatcatchers within the 0.08 acre patch of California sunflower scrub
was mapped incorrectly and should have been mapped approximately 200 feet west
which would place it in the area | have identified as “ESHA West”. In 2006 and 2007,
gnatcatcher observations for breeding pair and an unpaired male sightings,
respectively, were mapped by Glenn Lukos Associates along the western boundary of
the park in the area mapped as disturbed encelia scrub in the Glenn Lukos Associates
2008 vegetation map and identified as ESHA in the Glenn Lukos Associates 2008
ESHA map (Figures 26 and 27; Exhibit 3, July 19, 2007 Glenn Lukos Associates
memo). In 2009 BonTerra mapped a gnatcatcher breeding pair observation on the
western side of the proposed park in disturbed goldenbush scrub (Figure 28; Exhibit 3b,
July 25, 2009 BonTerra memorandum).

Based on the vegetation and ESHA maps, the vegetation | observed during my site
visits, and the gnatcatcher survey data, | have delineated an area | have labeled “ESHA
West” (Figure 12) on the western boundary of the proposed park that rises to the level
of ESHA because it provides an especially valuable ecosystem service by providing
critical habitat that is utilized by the California gnatcatcher for nesting, breeding,
foraging and dispersal; the critical habitat is also easily disturbed by human activities as
evidenced by bare areas (road), imported fill, and graded areas on the property and
therefore meets the definition of ESHA in the Coastal Act.

ESHA East

A second area of ESHA, “ESHA East”, occurs east of the ESHA West, on the other side
of an access road that serves oil operations on Newport Banning Ranch. Between
1992 and 2009, gnatcatchers have been documented during six surveys in this area
(Figure 18). The ESHA East includes a bluff with slopes that support coastal sage,
coastal bluff, and maritime succulent scrub habitat. In 1993 LSA mapped a very large
gnatcatcher use area that includes the entire bluff area (Figure 20; Figure 2, December
9, 2010 LSA memorandum). In 1996, LSA mapped another very large gnatcatcher use
area that includes most of the bluff area (Figures 18a and 18b; Figure 5, December 9,
2010 LSA memorandum). In 1997 PCR Services mapped a gnatcatcher use area that
covers the entire bluff (Figure 29a; PCR use area map submitted by the Newport
Banning Ranch Conservancy). In 1997 PCR also mapped point observations for two
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breeding pairs; one of the breeding pairs was located on the bluff in maritime succulent
scrub while the second pair was located on a slope above PCH in disturbed California
sunflower scrub (Figures 29c and 29b; Glenn Lukos Associates map submitted by the
Newport Banning Ranch Conservancy). PCR Services conducted another survey in
1998 and mapped an observation of a gnatcatcher pair in maritime succulent scrub on
the bluff (Figures 23a and 23b; Glenn Lukos Associates map submitted by the Newport
Banning Ranch Conservancy).

In 2000, a gnatcatcher use area was mapped on the bluff (Figure 24; Gnatcatcher use
map | believe was created by PCR that was submitted by the Newport Banning Ranch
Conservancy). In 2006 Glenn Lukos Associates mapped a gnatcatcher breeding pair
observation on the bluff in maritime succulent scrub (Figure 26; Exhibit 3 July 26 2006
Glenn Lukos Associates memorandum). In addition to Newport Banning Ranch’s and
the City of Newport Beach’s biological consultant’s surveys, Mr. Hamilton mapped
gnatcatcher use areas in 2009 and 2010. He mapped two gnatcatcher pair use areas
outside the breeding season on November 4, 2009; one in the disturbed California
sunflower scrub above PCH and one to the northeast in mulefat near the proposed
parking lot (Figure 30; Figure 8, December 11, 2010 Hamilton Biological

letter). Mr. Hamilton also mapped a gnatcatcher male use area during the breeding
season above PCH in the disturbed California sunflower scrub on June 3, 2010 (Figure
30; Figure 8, December 11, 2010 Hamilton Biological letter). Mr. Hamilton’s 2009
gnatcatcher observations indicate that the area around the disturbed area identified as
the southeast polygon in the NOV continues to be utilized by gnatcatchers outside the
breeding season. Between 1993 and 2009, seven gnatcatcher use areas and four
dot/point gnatcatcher observations were mapped (Figure 18). | believe that had
gnatcatcher use areas been mapped for the gnatcatcher observations, they would
overlap most of the area | have mapped as ESHA east. | base this on the documented
minimum gnatcatcher breeding territory size (2.5 acres)**** (Figure 31).

Based on the vegetation and ESHA maps; the vegetation | observed during my site
visits, and the gnatcatcher survey data, | have delineated an area of ESHA that | call
“ESHA East” (Figure 12). From the extensive history of gnatcatcher survey data it is
clear that the disturbed coastal sage, coastal bluff, and maritime succulent scrub within
the area provide an especially valuable ecosystem service by furnishing critical habitat
utilized by the California gnatcatcher for nesting, breeding, foraging, and dispersal; the
critical habitat is also easily disturbed by human activities, as evidenced by bare areas
(road), imported fill, and graded areas, and therefore meets the definition of ESHA in
the Coastal Act.

Buffers

There are several areas where the proposed park development, including the entrance
road, parking lot, and children’s playground, is designed near the west and east

3 Atwood et al. (1998) op. cit.
* Preston et. al. (1998) op. cit.
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gnatcatcher habitat ESHA areas. From the time the Commission began recognizing
coastal scrub habitat occupied by gnatcatchers as ESHA, several of our past permit
actions have required 100 foot buffers between gnatcatcher ESHA and development to
adequately protect gnatcatchers and their habitat from human disturbance. The entire
site of the proposed Sunset Ridge Park is gnatcatcher critical habitat and therefore
protective ESHA buffers are essential. | recommend 100 foot buffers between the
parking lot and the children’s playground to adequately protect gnatcatchers from
human disturbance. | believe however, that a 50 foot minimum buffer between the park
entrance road and gnatcatcher ESHA is adequate to protect gnatcatchers for several
reasons. The park entrance road is located in a canyon with slopes on either side
which enable gnatcatchers to fly over it with ease. Studies have shown that the
California gnatcatcher can become accustomed to some disturbance by vehicles. That
disturbance is best accommodated in situations where the bird can easily fly over the
disturbed area (i.e. narrow roads), and where there is appropriate habitat immediately
on either side of the road. Car trip estimates for the park are 173 per day which is a low
impact traffic pattern; the use intensity of the road will be comparatively less than with
most other types of development (e.g. housing, commercial, etc.). This low level of
impact is a key factor in my determination that reducing the buffer from 100 feet to 50
feet along the entrance road is acceptable in this particular case. If the anticipated
traffic estimates were larger, or were to increase, | believe that this would constitute a
significant impact on the gnatcatcher habitat and a reduction to a 50 foot buffer along
the proposed park entrance road would no longer be appropriate. Thus, it is critical
that the road remain just that, a park entrance road as planned and nothing more.

Development of the park entrance road will further fragment the two patches of ESHA
on the Sunset Ridge Park site. Restoring the existing ESHA to higher quality coastal
sage scrub and vegetating the buffers, which currently consist of bare dirt or ruderal
habitat, with coastal sage scrub species, provides improved and new suitable
gnatcatcher habitat that to some degree offsets any loss in connectivity between the two
ESHA areas.

My 50 foot buffer recommendation for the road is contingent on the entirety of all the
buffers and the adjoining ESHA being re-vegetated or restored to high quality coastal
scrub habitat specifically designed to be attractive to gnatcatchers. This will help
minimize habitat fragmentation caused by the development. Small habitat fragments
can only support small populations of plants and animals and small populations are
more vulnerable to extinction. Minor fluctuations in resources, climate, or other factors
that would be trivial in large populations can be catastrophic in small, isolated
populations. Habitat fragmentation is an important cause of species extinction®® and
given the importance of the proposed park site to the survival of California gnatcatchers,
habitat fragmentation must be avoided to the greatest extent possible.

The park development plans include grading within the buffer along the road which is an
activity the Commission typically does not allow. The only use the Commission typically

** Rosenzweig, M. L. 1995. Species Diversity in Space and Time. Cambridge University Press,
Cambridge.
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allows in buffers is restoration. However, in this instance, the buffer area along the road
is either bare dirt or highly impacted ruderal vegetation. Therefore, | feel that grading is
acceptable provided the grading does not occur within 20 feet of the ESHA and
provided that after grading is finished the buffer is restored to high quality coastal sage
scrub habitat. To mitigate potential negative impacts on gnatcatchers grading must
occur outside gnatcatcher breeding season and construction noise must be minimized
to the greatest extent possible. During construction, gnatcatcher habitat must be
shielded from sight and sound by 8-foot high, solid 1-inch thick barriers. A biological
monitor must be on site daily during construction to insure that the construction activities
are having no negative impact on gnatcatchers. Immediately following grading the
buffer must be restored to coastal sage scrub suitable for gnatcatchers. Planting high
guality coastal sage scrub in the buffers will be a significant benefit to gnatcatchers and
other species and will increase the effectiveness of the buffers.

Burrowing Owls

BonTerra conducted protocol surveys for burrowing owls and California gnatcatchers
and determined that the only sensitive species that occurs on the project site is the
gnatcatcher. Burrowing Owls (Athene cunicularia hypugaea) are a California Species of
Special Concern that are rare in Orange County due to loss of suitable grasslands to
development, especially near the coast. The Commission considers habitat that
supports burrowing owls ESHA. In January 2008, Glenn Lukos Associates conducted
winter-season surveys for burrowing owls at Newport Banning Ranch and found two in
the ranch’s southern grasslands and a third individual 212 feet to the west (Figure 32;
Exhibit 7 in the 2008 draft biological report prepared by Glenn Lukos Associates for
NBR), outside the Sunset Ridge Park project site, but in habitat similar to that in the
western portion of the park project site. BonTerra downplays the site’s potential value
to the species:

Limited suitable habitat and burrow sites for this species are present on the
Project site. Focused surveys for the burrowing owl were conducted in winter
2008/2009 and in spring/summer 2009; the burrowing owl was not observed.
Therefore, burrowing owl is not expected to occur on the Project site due to lack
of detection during focused surveys. However, there is potential for the burrowing
owl to occasionally occur on the Project site as a migrant or rare winter visitor.

| disagree and find that the project site’s grasslands comprise ideal habitat for burrowing
owls. To ensure that the proposed project does not impact burrowing owls |
recommend that an additional set of protocol burrowing owl surveys be performed
before development in the area is given further consideration.

Coastal Sage Scrub Habitat Creation and Restoration

The Commission’s findings of approval of the LUP amendment (NPB-MAJ-1-06 part b,
July 2006) state that “the siting and design of a park development on the proposed City
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property, particularly an active park, must take into account on-site natural resources
and avoid substantial landform alteration...” The findings also note that

...the site currently exists as undisturbed open space and may contain potential
wildlife habitat. The subject site is located directly adjacent to Banning Ranch, a
505-acre undeveloped area known to support a number of sensitive habitat
types, including coastal bluff scrub. There is a potential biological connection
between the two sites that will need to be addressed when specific development
is contemplated at the Caltrans West property...

The Commission further noted that “the developable area of the site may be restricted
by the existence of habitat and associated setbacks/buffers...”

Given the importance of the property to the survival of the federally threatened
California gnatcatcher (Polioptila californica californica) | recommend that all suitable
areas of the property not proposed for formal park development and that are not
currently non-native grassland (except for the area adjacent to the “ESHA East”) be
restored to high quality coastal sage scrub habitat suitable for gnatcatchers. The entire
site has been identified by the USFWS as critical gnatcatcher habitat and is also within
the boundaries of a CDFG NCCP which recognizes the importance of the site for
gnatcatchers. The site is the only immediately coastal critical California gnatcatcher
habitat in Orange County. Three breeding pairs are known to use the property
proposed for the park. The minimum breeding territory for gnatcatchers is 2.5 acres
and when habitat is less than premium breeding territories necessarily increase. In
addition, non-breeding season territories are much larger; by as much as 80 percent.
Furthermore, we have only one year of formal gnatcatcher surveys for the City’s
property and Robb Hamilton, a biologist who holds a permit to survey for gnatcatchers,
has documented gnatcatchers in several areas of the site of the proposed park on
several occasions (Figure 30) and Christine Medak, USFWS biologist and Andrew
Willis, CCC Enforcement Analyst have observed gnatcatchers on the site on several
occasions (Appendix 2).

In order to ensure that three gnatcatcher pairs are able to persist on the site |
recommend that the site be designed to support a minimum of 7.5 acres of high quality
coastal sage scrub. This can be accomplished by creating or restoring to high quality
coastal sage scrub habitat in all suitable areas of the property not proposed for formal
park development and that are not currently non-native grassland, as stated above. In
addition, high quality coastal sage scrub creation and/or restoration must occur in the
ESHA areas, ESHA buffer areas, and all suitable areas adjacent to the ESHA. The
created and restored coastal sage scrub areas will provide habitat for California
gnatcatchers and other species. A habitat maintenance and management plan
designed to ensure that the coastal sage scrub habitat remains healthy and robust in
perpetuity should be developed.
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Non-Native and Invasive Species

Throughout the range of gnatcatchers in southern California, not only are coastal scrub
communities being lost to development at an alarming rate, they are also being type
converted to non-native grassland and other ornamental or ruderal habitats*®*’. A
combination of factors is thought to be behind this conversion including competitive
displacement by European annual grasses, increased fire frequency, nitrogen
deposition due to air pollution, high silt, and high pH*®. Loss and type conversion of
coastal sage scrub habitats in southern California is another reason that improving and
restoring all the appropriate areas on the proposed Sunset Ridge Park site that are not
slated for formal development is essential.

In addition to loss and type conversion of coastal sage scrub habitats, invasive animals
are also a threat to California gnatcatchers. Invasive ants such as the Argentine ant
(Linepithema humile) can be abundant in landscaped areas and can move up to 1400
feet toward native habitat from an urban or urban/rural boundary*. Irrigation
encourages invasive ants which prefer wetter soil conditions. Argentine ants are
documented predators on gnatcatcher nestlings and their presence can also alter the
native arthropod community by reducing their diversity and abundance®. A number of
measures should be taken to prevent or limit invasive ants including using low-water
use turf and/or artificial turf on all playing fields and playground areas, maintaining
drainage best management practices, maintaining a clean, trash free park, and planting
high quality coastal sage.

Cowhbird Parasitism

Brown Headed cowbirds are brood parasites; that is they lay their eggs in the nests of
other birds. Cowbird chicks usually hatch one or two days before the eggs of the host
bird and grow rapidly, giving them a competitive head start. Rapid growth allows the
cowhbird chick to out-compete the host's chicks for food and space in the nest so that

“® Allen, E.B., S.A. Eliason, V.J. Marquez, G.P. Schultz, N.K. Storms, C.D. Stylinski, T.A. Zink, and M.F.
Allen. 2000. What are the limits to restoration of coastal sage scrub in southern California? In:
Keeley, J.E., M. Baer-Keeley, and C.J. Fotheringham (Eds.). 2" Interface Between Ecology and
Land Development in California. U.S. Geological Survey Open File Report 00-62.

" Allen, E.B. 2004. Restoration of Artemisia Shrublands Invaded by Exotic Annual Bromus: A
comparison between southern California and the Intermountain region. In: Hild, A.L., N.L. Shaw,
S.E. Meyer, D.T. Booth, and E.D. McArthur (Comps.), Seed and Soil Dynamics in Shrubland
Ecosystems: Proceedings: 2002 August 12-16; Laramie, Wyoming. Proceedings RMRS-P-31.
Ogden, U.T. U.S. Department of Agriculture, Forest Service, Rocky Mountain Research Station.

*8 Talluto, M.V. and K.N. Suding. 2008. Historical change in coastal sage scrub in southern California,
USA, in relation to fire frequency and air pollution. Landscape Ecology, Vol. 23: 803-815.

* Suarez, A.V., D.T. Bolger and T.J. Case. 1998. Effects of fragmentation and invasion on native ant
communities in coastal southern California. Ecology, Vol. 79: 2041-2056

* Bolger, D.T., A.V. Suarez, K.R. Crooks, S.A. Morrison and T.J. Case. 2000. Arthropods in Urban
Habitat Fragments in Southern California: Area, Age, and Edge Effects. Ecological Applications,
Vol. 10(4): 1230-1248.
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host chicks usually perish. In areas where cowbirds have invaded California
gnatcatcher breeding territories, gnatcatcher fithess has decreased".

Brood parasitism of gnatcatcher nests by cowbirds is a problem encountered in urban
and urban/rural settings. Fast food restaurants, equestrian and livestock facilities, and
large expanses of turf grass associated with developments, schools, and parks all
provide foraging opportunities for cowbirds. The turf covered ball fields proposed for
Sunset Ridge Park adjacent to residential and commercial development including fast
food restaurants is a perfect set-up for a cowbird invasion. | recommend that park
monitoring plans include cowbird monitoring. If cowbirds are found on the park |
recommend immediate implementation of a cowbird trapping program.

Predation

The most common cause of gnatcatcher nest failure is predation which accounts for up
to 66 percent of nest failures in some areas®*°%. Predation is more prevalent where
native habitat edges up against urban or urban/rural development. Numerous nest
predators such as raccoons, rats, and skunks thrive along the edges of development
where trash and debris are often accessible. These animals along with domestic pets
may opportunistically prey on gnatcatchers in adjacent habitat. In addition, nest-
predator species such as corvids and raptors do well in urban and urban/rural areas.

One way to minimize gnatcatcher predation is to encourage coyote foraging on the
property. Coyotes are known to reduce gnatcatcher predator populations and to
decrease the intensity of gnatcatcher predation®*. Property fencing must include
adequate coyote access. If coyote friendly fencing is not used the City will have to
implement a predator monitoring and exclusion program.

In summary, areas of coastal scrub occupied by California gnatcatchers perform an
important ecosystem function, are increasingly rare, and are easily disturbed and
therefore meet the definition of ESHA under the Coastal Act and the City of Newport
LUP. Coastal Bluff Scrub and Maritime Succulent Scrub rise to the level of ESHA,
whether occupied by gnatcatchers or not, because they are identified as rare plant
communities by CDFG. The “ESHA West” and “ESHA East” areas on the proposed
Sunset Ridge Park site meet the definition of ESHA because they support areas of rare
habitat (coastal bluff scrub and maritime succulent scrub) and habitat important to the
federally threatened California gnatcatcher, have a history of gnatcatcher use, and are

*L Smith, J.M.N., T.L. Cook, S.I. Rothstein, S.K. Robinson, and S.G. Sealy. 2000. Ecology and
management of cowbirds and their hosts. Un|ver5|ty of Texas Press; Austin, Texas.

% Braden, G., R. McKernan, and S. Powell. 1997a. Association of within- -territory vegetation
characterlstlcs and fitness components of California gnatcatchers. The Auk, Vol. 114: 601-609.
*3 Grishaver, M., P. Mock and K. Preston. 1998. Breeding behavior of the California gnatcatcher in
southwestern San Diego County, California. Western Birds, Vol. 29: 299-322.
> Crooks, K.R. and M.E. Soulé. 1999. Mesopredator release and avifaunal extinctions in a fragmented
system. Nature, Vol. 400: 563-566.
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easily disturbed. As | state above, provided the City improves and restores the ESHA
areas, buffers, and other suitable areas not slated for formal park development with high
guality coastal sage scrub in perpetuity, | believe 50-foot buffers are protective of the
gnatcatchers and their habitat. In addition, if the City incorporates the coastal sage
scrub improvement and restoration that | recommend here and takes measures to
prevent non-native and invasive species invasion, cowbird parasitism, and predation, |
believe that development of Sunset Ridge Park will not significantly impact California
gnatcatchers and has the potential to improve the success of gnatcatchers on this site.

This ESHA analysis applies only to the area proposed for development as part of the
proposed Sunset Ridge Park and immediately adjacent areas. It specifically does not
apply to the larger area of Newport Banning Ranch. A similar analysis for the latter area
would include consideration of the presence of wetlands, rare species and habitats,
dispersal opportunities, and potential for habitat fragmentation.
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To "Tony Bomkamp" <tbomkamp@wetlandpermitting.com>
06/15/2011 01:34 PM

cc ""Michael Mohler®™" <mohler@brooks-street.com>,""Basye GL \(George\)
at Aera"'<GLBasye@aeraenergy.com>

Subject Banning Ranch Site Visit

Thank-you for taking the time to walk me through Banning Ranch to see
the extent of mowing on the property. The following is a summary of my
observations on the site, recommendations for avoiding impacts to
ghatcatchers, and suggested revisions to your vegetation mapping to
reflect conditions on the site

The first area we stopped at (east of the apartment housing, north of
territory #2)[LOCATION A ON EXHIBIT 1] was an area not documented
as supporting a gnatcatcher

territory; however, a family group was foraging in the depression,
mapped as disturbed scrub on your vegetation map. Prior to conducting
any mowing through this canyon, additional monitoring for the
gnatcatcher should be conducted in this location to ensure the mowing
is not impacting habitat supporting gnatcatcher foraging.

Next, we took a close look at mowed vegetation in the vicinity of
territories #2 [LOCATION B ON EXHIBIT 2] and #4. It appears a
portion of territory #2 that was mowed at the top of the bluff was
mapped as disturbed scrub on your vegetation map but is actually
primarily iceplant and non-native grasses. Vegetation mapping should
be changed to reflect the actual vegetation community in this area.

The mowing that occurred near territory #4 is consistent with previous
mowing- The mowed areas appeared to consist of non-native grasses and
other weeds. Therefore, it does not appear that mowing activities
impacted habitats for the gnatcatcher in territories #2 or #4.

The third area we stopped at was located under a power line (north of
territory #5, east of territory #10), in an area not previously
supporting a gnatcatcher pair. This area consisted predominantly of
encelia scrub that was mowed but was growing back. This area was
previously mapped as CSS by PCR in 1997. Your vegetation map should be
changed to reflect the predominantly native scrub vegetation located in
this area.

Finally, we stopped at the vernal pools occupied by SDFS (pools 1, 2,
and 3). The smallest pool was mowed, consistent to prior mowing
patterns. The other two pools were previously flagged to prevent oil
operators from entering the pools. The flagging is almost all gone and
pool #2 to appears to extend outside the limits of old flagging now.
All three pools should be flagged, with a buffer to minimize the
potential for disturbance. We should also discuss options to initiate
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restoration of the pools. Some manual vegetation removal within the
pools may contribute to increasing the quality of habitat in the pools

for SDFS.

I look forward to continuing our discussions of a potential consulation

on oil operations and restoration on the project site.

Christine L. Medak

Fish and Wildlife Biologist
U.S. Fish and Wildlife Service
6010 Hidden Valley Road
Carlsbad, CA 92011

(760) 431-9440 ext. 298
http://www.fws._gov/carlsbad/
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From: Christine_Medak@fws.gov [mailto:Christine_Medak@fws.gov]
Sent: Monday, July 11, 2011 4:13 PM

To: Jonna Engel

Subject: Fw: Banning Ranch Site Visit

Jonna,

These are the recommendations 1 provided to Tony following our site
Visit on June 14. The following week, I again visited the site with
Mike Mohler, George, Mike Sincacore, Ann Johnston and another biologist
from BonTerra(don®t remember his name). While reviewing the potential
revised alignment of the park entryway we again encountered
ghatcatchers east of the apartment complex and north of territory 2 in
a small patch of CSS and willow scrub vegetation. [LOCATION A ON

EXHIBIT 1] 1t appeared that a male was defending a territory in this
location and was not just foraging in the vicinity. My understanding
was that Mike Mohler was planning to have 2 independent biologists
survey the area to determine how it was being used by the gnatcatchers.

Hope this helps.
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April 6, 1978 Q%Ep

Mr. Michae]l L. Fischer
Executive Director

California Coastal Commiggion
53] Howard Street

San Francisco, Califorrf,a 84105

Dear Mr., Fischer:

Re: Opinion WNo., 50 77/3% I.L.

Your predecessor, Joseph E. Bndnvﬁtz. as Executive
Director of the Californiz Coastal Comniseion, reguested our
advice concerning the meaning of that part of Publiic Resources

. Code section 30106 1/ which defipes “development™ te inclode

*the removal or harvesting of major vegetation other than
for agricultural purposes. . . ." You have also asked that
we consider the. applicability of this statutory language to
eight fact situations and determine whether any or all of
them invelve a "development” and thus require a permit under
the 1976 Californjia Cocastal Act,

We conclude that whether any particular vegetation
is "major™ depends on its \mize, extent, variety, uniqueness,
and relation to the environment in which it ie located, If
vegetation is major, its removal or harvesting constitutes a
"development™ and requires & coastal permit unlese done in
furtherance of an "agricultural purpose.”

Referring to the factual situations forwarded, the
following could be included in removal cor harvesting of
major vegetation "for agricultural purposes®: econversion of

1. All statutory references are to the Fublic Resources
Codes unless otherwise indicated.
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acreage to fruit trees; conversion of approximately 30 acres
of walnut trees for cattle grazing and row crops: thinning

of native vegetation and orchard trees to promcte air eircu-
lation and convert acreage to row crops; replacement of
mature lemon trees with younger lemon stock: thinning of an
avocado orchard to allow more vigorous growth ané production
on the part of the remaining trees; and conversion of areas
of native vegetation to lemons or avocado trees, Where
removal or harvesting of major vegetation 1s "for agricul-
tural purposes® it is not a "development® within the meaning
of section 301056. Whether the particular removal or harvest-
ing in each case is for this purpose, however, will in each
instance be a guestion of fact. .

AHALYSIS
The Legislature has enacted a clause in section

39106 of the 1976 Coamtal Act that defines "development" to
include "the remaval or barvesting of major vegetation other

" than for agricultural purposes. . ." The Legislature has

not, however, defined the térm "major vegetation®™ nor has it
specified what constitutes "removal or harveating . . . for
agricultiural purposes.” We must therefore employ the rules
of statutory conatruction to ascertain the meaning of this

language.
- In apalyzing any statutory lanquage, we begin with
the fundamental rule that a court should determine the intent
of the Legislature Bo as to effectuate the purpose of the
law. In doing so, the court turns first to the words them-
aelves, giving effect to statutesz accerding to the usual,
ordinary import of the language employed in framing them.
When used in a statute, words must bhe construed in context,
Xxeeping in mind the nature apd purpose cf the statute where
they appear. The variocus parts of a statutory enactment

must Le harmonized by considering the particular clause or
section in the context of the statutory framework as a whole.
{Moyer v. Workmen's Comnp. Appeals Ba3. (1973) 10 Cal.3d 222,
230,) Individual provisions of conservation and environ-
mental protection measures, such as the Coastal Act, muskt be
interpreted broadly eo as to ensure that the objective of

the statute i{s attained, but the result must not be unreasonable.
{Friends of Mammoth v, Poard of Superviscrs {1972) 8 Cal,2d
2yT, 259-%81.) Legislative history can also be used as an

aid in determining intent. {Bee Moyer v. Workmen's Comp.
Appeals Bd,, supra, at p. 231.)

CUASTAL CONMISSIG,
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-

In applying these rules of construction to the
clause in guestion, we muat f£irst lock at the whole of Bec-
tion 30106, the immediate statutory context in which the
language is found. Section 30106 provides:

"*Development’ means, on land, in or under
water, the p%aceméﬁt or erection of any solid
material or structure; discharge or disposal of
any dredged material or of any gaseous, liquig,
golid, or thermal waste; grading, removing, dredg-
ing, mining, or extraction of any materials; change
in the density or intensity of use of land, includ-
ing, bet not limited o, subdivision peursuant to
the Subdivision Map Act (commencing with Section
66410 of the Goverament Code), and any other divi-
saion of land, ingluding lot splits, except where
the land division is brought about in conpection
with the purchase of such land by a public agency
for public recreational use; change in the inten-
sity of use of water, or of acgess thereto; con-
struction, reconstruction, demolition, or alteration
of the sise of any structure, jncluding any facil-
ity of any private, public, or municipal uytility;
and the removal or harvesting of mader vegetation
other than for agricultural purposes, kelp har-
vesting, and Ltimber operations which are in accor-
dance with a timber harvesting plan submitted
_pursuant to the provisions of the 2‘'berg=-Nejedly
Forest Practice Act of 1973 (commencing with See¢-
tion 451%).

"As need in this section, ‘structure? includes,
but is not limiced to, any building, reoad,.pipe,;
£lume, conduit, siphon, agqueduct, telephone line,
and electrical power transmission and diatribution
line." (Emphasis added.)

Even a cursory reading of this section indicates that it
contains language other than that in guestion which would
define certain agricnltural activities® as "developments.*
For instance, the building of a barn, ailo, or windmill
would be ". ., ., on land . . . the erection of any . . .
gstructure” or "construction , ., . Of any Btructure." That

some aqricultural activities are defined as developments and

require a coastal permit is siqnificant because_ Lt indicates
thgt the Legislatuge did not 1gten to exempt ali activitles

COASTAL COMMISSIC.|
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with agricultural purposes from the scrutiny of the pefmit
process.

The clause in question took its present form follow-
ing 2 Senate Committee amendment to SB 1579 on April 29,
1976. The Eirst version of the Beilenson Bill SB 1579 {the
forerunner of the Smith 'Bill SB 1277 that became the 1976
Coastal Act) had contained almost the identical language as
the enacted section 30106 except for the clause in question,
which then read "the removal or harvesting of major vegeta-
tion.™ On April 21, 1976, the California Farm Bureau Feder~
ation eriticized section 30106, as it then existed, in a
written statement to the Senate Natural Resources and Wilde
life Committee: .,

*30106 —- Defines 'development' so0 as to
include the moving of any irrigation pipe or water-
ing krough, or taking a wheelbarrow load of gravel
out of the creek for making stepping stones for
the garden. It 18 far too broad and encompassing.

- It even incluodes any change of ¢rop to one which
* would not use both the land anéd water with exactly
' eqgual intensity. Major vegetation is not defined.
Can crops be harvested without a'permit?"- ’

In apparent response to this concern, the Committees
succeeded in amending 8B 1579 on April 29, 1978, by adding
the language below following “removal or harvesting of major
vegqekaktion®™:

". « « other than for agricultura}l purposes
or where such harvesting ie in accordance with a
timber-harvesting plan submitted purmsuant to the
provisions of the Z'berg-Nejedly Forest Practice
Act of 1973 (Chapter & (commencing with section
4511} of Part 2 of Division 4)."

The term *"kelp harvesting®™ wae later inserted following
"agriculeural purposes.® This language, as amended, was .
enacted into law under SB 1277 except for a minor change in
the citation of the Forest Practice Act.

Having the Farm Buresu statement before it, the
Committee propozed no changes in any language of pection
30106 other than in the clause in guestion. The Legislature
therefore must have realized and intended that any language

COASTAL COMMISSIC.]
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of mection 30106, other than that in the clause In queﬁtion.
that had previoualy applied coastal permit scrutiny to certain
agricultural purposes would continue to do so.

This is significant because not all removal or
harvesting of major vegetation alone accompliches an agricul-
tural purpote. In many instances, removal or harvesting i=s
only preliminary to an additiconal activity or activities
necessary te accomplish the agricultural purpose. Yet those
additional activities may conatitute developments under
section 30106,

We will thus use & two-part framework for analyzing
the clause in question., , We will first discuss the meaning
of "major vegetation.® We will then discuss "removal or
harvesting" that is for an "agricultural purpose.”

In all our analysis of the undefined language in
the clause in question, we shall be quided by legislative
intent. We have already seen that this clause was amended
apparently in response to Farm Bureau criticism. 1In doing
e o, the Legislature-may have believed and intended that the
F amendment disposed of some of the Bureau's concerns., It may
- have also helieved -and intended that the existing language

' of secktion 30106 &id not apply a&s broadly. as the Bureau
feared and therefore saw no need to amend all of the language.
In sum, the Legislature may have believed and intended that
section 30106, as amended, did not define 45 a "development®”

-the moving a wheelbarrow load of gravel, or the change from

one crop to another, or the harvesting of a c¢rop.

That this was the Legislature's belief and intent
is buttressed by the statement of State Senator Jerry Smith,
the author cf 5B 1277, in the Senate Journal of August 31,

1976+

*: . . During the debate on 5B 1277, gquestions
were raised relative to the interpretation of
several provisions in the bill, Several of these
questions have been dealt with in AB 2948, B8y
including this letter in the Senate Journal, it is
my purpose to clarify my intent, as the author of
SB 1277, with respect to the remaining provisions.
T have made these same statements of intent before
both the Senate and Assembly Committees. Speaker
McCarthy made similar representations, with my

COASTAL COMMISSID.|
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fulllconcurren:e, during the debate on thia bill
before the full Assembly,

|
L] * L] a » L a - L - - - L] L] [ ] - a » L L] L] L]

*The nae of agricultural landa: BB 1277 does
not, is not intended to, and should not be construed
to authorize the coastal commission to mandate,
prescribe or otherwise regulate agricuwltural opera-
tione or management practices {including, but not
limited to: types of crops to be cultivated,
harvested or processed; typee of animals or poultry
to be raised or processed; cropping patterns;
irrigation, cultivation or yield techniques). . . ."
{Senate Journal 1975-76, Regular Session, Volume 9,
PP.- 16967~68.) -

We have already considered the language of section
30106, the immediate context of the c¢lause in question. The
larger context, the 1976 Coastal -Act itself, is also instruc-
tive on the quastion of legislative intent. Sections 30241

‘and 30242 express a policy of-hands off at least as to on-

going coastal agricultural pctivities:.

"The maximum amount of prime agricultural
land shall be maintained in agricultural produc-
tion to assure tha protection of the area's agri-
cultvral econgmy. . . .* (Emphasis added.) (& 30241.)

"All other lands suitable for agricultural
use shall not be converted to nonagricultural use
enless (1) continued or renewed agricultural use
ia not feasihle. . . ." {Emphasis added.,) {§ 30242.,)

On the other hand, the Coastal Plan found@ thak:

“Agriculture Can Have Adverse Environmental
Effects that Require Control. Agricultural opera-
tions may have such adverse effects as . . . re=-
moval of large areas of native vegetative cover

{ecommon in the development of citrua angd avocado
orchards), and heavy drafte on surface and ground-
water supplies. {Emphagipg added.) (California
Coastal plﬂ.n; P- 554}

COASTAL COMMISSIC
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This finding was expressed as policy in sectinn anal of the
Coastal Act:

*The biological productivity and the guality
of coastal waters, strgams, wetlands, estuaries,
and lakes appropriate to maintain optimum popula-
tions of marine organisms and for the' protection
of human health shall be maintained, and where
feasible, restored through . . . preventing deple-
tion of ground water supplies and substantial
interference with surface water flow , ., . .
(Emphasis added.) (§ 30231.)

To the axtents that policies may conflict, the
Coastal Act provides further:

*The Legislature further finds and recognizes
that conflicts may occur between one or more policies
of this divisicn. The Legislature therefore declarss
that in carrying 'out the provisions of this division
such cnnflicts be resolved in z manner which on
balance ig the most protective of significant

- coastal resodurces. . . ." (Emphasis added.) . .

{§ 36007.5.)

"-*Thig division shall be liberally construed
to accomplish its purposes and objectivea.® (§ 30009.)

With these provisions in mind, we can recognize

"and give account to a legislative intent to leave hands off
coastal ayricultural actiwvity, especlally in ongoing agricul-
tural use of land, but alse to scrutinize major changes in
water congumption associated with agriculture as might result
from large—scale removal of native vegetation in the conver-
sion of undeveloped land into agricultural use. To the

extent that these intents conflict, we believe they can be
resolved by reasonable etatutory construoction that, on balance,
is most prntentive of significant coastal resources.

1. Major ?egetatinn

*Vegetation® is a broad and inciusive term. Web-
ster's Collegiate Dictionary defines "vegetation" as “The
sum of vegetable llfe: plantg in general., . . ." The real
- ingquiry, therefore, it as to the meaning of "major."

COASTAL COMMISSIC, |
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Rebster's Seventh New Collegiate Dictionary defines
*major” as "adj. . . . 1., greater in dignity, rank, impor-
tance, or imterest 2. greater in number, guantity, or
interest. . . 4. notable or conspicucus in effect or scope.
« «» " Funk and Wagnalls Gtandard Collegiate Dictionary
defines "major" as “adjd. 1. Greater in guantity, number,
or extent., 2, Having primary or greater importance. . . .
Finally, Black's Law Dictionary deflines it-as "Greater or
larger. Zenith Radio Distributing Corporation v. Matesr, 35
H.E,2d 815, 8l6." It is apparent, therefore, that "major”
refers to the importance as well as the size of the vegetation
in guestion,

It is impossible to define "major" Eo comprehen-
sively and precisely as to resolve all gueations in advance.
At best, we can list factors and parameters to be considered,
noting that size and importance may be either exclusive or
supplementary determinants in a particular case. The absolute
size of a particular form of vegetation, as a large tree or
perhaps any mature tree, could alone render. it major. The
relative gize of a particular specimen in relation to the
average Siza of its variety might make it major on gqrounds

.of size and importance {unigueness}). The total size or.

extent of a number of specimens of & particular variety
growing together or found in large numbars in close proximity
to each other could constitute major vegetation regardless

of the size of each individual specimen.

If a particular specimen or variety of vegetation
were deemed important, this could buttress considerations of
size and extent or could render the vegetation major even
without regard to eBize and extent. A particular specimen or
variety might be unique to a certain area, not found anywhere
else. Its location in a particular area might also render
it major if, for example, it was necessary part of a scenic
landscape or a wildlife habitat or in some other way part of
an integrated environment that depended on its presence to
preserve other coastal resources.

The question of what is "major™ is one of fack in
each cage, The term "major vegetation" also appeared in
section 27103 of the 1972 Coastal Act, and we gave informal
advice that eucalyptus trees were obviously included within
its meaning. We also informally advised that ccastal sage
scrub 18 "mejor vegetation®™ in that it is part of a vegeta-
tive community which provides habitats for certain plant and

COASTAL COMMISSI:!
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animal specias found only in certain coastal areas of Southern
California. As to whether something like brush or any native
ground cover is major vegetation, one would have to know its
size, extent, and unigueness, if any, mnd its relation to

the environment in which it is located. We cenclude, however,
that "major vegetation" should be broadly defined in close
cases because of the rule that individual provisions of
conservation and environmental protectien measures must be
interpreted broadly £c as to ensure attainment of the statute's
objective, ({Friendes of Mammoth v. Board of Supervisors,

supra, (1972) 8 cal.3d 247, 259-61.7

2. Remcoval or Earvesting for Agricultural

PuEEOSEs

Only if it-is Factually determined that the vegeta-
tion is "major® do we reach the second guestion, the meaning
of "removal or harvesting . . . for agricultural purposes.”
Webster's Seventh Mew Collegiate Dictionary defines "agricul-
rural®™ as "“of, -relating to, nsed in, or concerned with agri-
culture.”" ‘It then defines "sgriculture™ as "the science or
art of cultivating the soil, producing vrops, and raising
livestock." Black's Law Dictionary.defines "“agriculture® as
"The cultivatien of soil for feod products or any other
useful or valuable growth of the field cr garden; tillage,
husbandry . . . breeding and rearing of stock, dairying
. + +» + Btate ¥, Stewart, 190 P. 129, 131." The clause in
gquegstion therefore excludes from the definition of "develop-
ment® and the reguirement of 5 coastal permit any removal or
harvesting done for the purpose of cultivating the secil,
producing crops, or raising livestock. In each case, this
will be a factual guestion.

We have previously. informally advised that removal
and harvesting, which alone accomplishes an agricultural '
purpose or which leads to an agricultural purpose without
intervening permit-reguiring activities, would not reguire a
pernit, while removal cor harvesting which is preliminary
only, necessitating additional permit-requiring activities
to accomplish the partigular agricultural purpose, would
raquire a permit, This conclusion was based on the fact
that other "development” under section 30601 for agricultural
purpeoses are not excluded and should be considered with
major vegetation.removal or harvesting for agricultural

urposes in order to give effect to the intent of sections
0007.5, 30009 and 3ﬂg31 and the above~quoted excerpt from
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the Coestal Plan, to afford the greatest protection to sig=-
nificant coastal resourcea, consistent with the Act,

Further study of this matter, however, leads us to
& contrary conclusion.

It i3 true, OF course, that some major vegetation
removal may, by ltself accomplish an agricultural purpose,
as, for example, the removal of trees to open areas for
grazing of cattle or raemoval of orchard trees or plants to
encourage ¢or permit the growth of adjacent agricultural
vegetation, It is also true that some major vegetatlon
removal may contemplate additional activitiss, either re-
quiring or not requirirs a Coastal Permit, such as remowal
of native vegetation to convert the land to orchard, or
other cultivated use. This distinction, however, no longer

appears valid.

Section 30106 makes no such distinction. Any
canclusion requiring a permit predicated-on such a distine-

tion, based on the above policies, would be based on inference

ag .to the ledislative ineent drawn from these broad policies,
On the other hand, the Legislature has expressly stated its

.intent in sectlon 30106, by specifically prowiding "develop-

ment™ includes ‘the "removal or harvesting of major vegetation
other than for aqricultural purpeoses.” In such cases where
gpecific terms of a statute might appear to conflict with
general provisions found elsewhere in the statute, the Legis-
lature's specific language is contrelling, (Neubald v,

Brock (1319} 12 Cal.2d €62, 669.}

The Legizlature's apparent Intent in excluding
such vegetation removal while requiring permits for ether
defined "development®™ for agricultural purposez, was to
allow the agriculturist to harvest and remove vegetation for
agricultural purposes free of the controls under the Act
applicable to other “developmenta®™, while protecting the
gther signiflcant coastal resources through the regulatory
measures applicable to the agricultural activities reguiring
permita, Such an interpretation is supported also by Senator
Smith's letter, which indicated the intent of the Act was
not to regulate agricultural operations or management prac-
tices, ineluding “types of crops to be . e harvested . . .
eropping patterne . . . yield techniques.™ Supra.

In the present case. therefore, gsection 30106,
having excluded removal or harvesting of major uegetatlan

C{}ASTAL CONIMISS
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Mr. Michael L. Fischer
Page 11

for agrieultural purpases, leaves as a guestion of fact
whether any specific removal or harvesting of major vegeta~
tion is for an agricultural purpose, within the meaning of
the Act.

This does not, however, suqgest that the interven-
ing steps between removal or harvesting and the ultimate
agricultural use are not relevant in such a factual deter~
mination, The connection between removal or harvesting of
the vegetation and the accomplishment of the agricultural
purpose may, indeed, be 50 attepnuated or indefinite as Eko
render the removal or harvesting factually not "for an agri-
cultural purpose" within the meaning of the Aect. Another
factor is whether the contemplated agricultural purpose is
actually accomplished within a reasonable time of the hay-
vesting or removal. Where other activities reguirz a coasral
permit to accomplish the agricultural purpose, the responsgible
party would be advised to obtain preliminary iascance of
such permits toc avoid the risk that subseguent denial of the
permit would prevent the realization of the agricultural
purpose for which the major vegetation was harvested or
removed in the first place.

. Whether the vegetatlan remnved in the factual
altuations presented in fact constitutes “ma]or vegetation”
the removal of which wowld cotherwise require a permit would,
of course depend upcn the number, Bilze, unigqueness and im-
portance of tha vegetation and the other factors discussed

above. .

The purpose stated in each factual sitvation would
appear to be reasonably designed to achieve an agriguitural
purpose, i.e., cultivation of the soil, producing crops or
raising livestock. These puyposes are generally accepted
agricultural purposes resulting from the removal of vegeta~
tion: c¢onverting areas containing eucalyptus krees to fruit
trees; conversion of mature walnut trees for grazing and row
crope; thinning of a lemon orchard and removal of adjacent
trees to promote air cirenlation and free acreage for row
crops; replacement of matvre lemon trees with young lemeon
trees; thinning-of trees .in an avocadeo orchard to allow more
vigorous growth and production on the part of the remaining
trees; and conversion of native vegetation to fruit trees.

Whether the particular removal or harvesting of

the vegetation in each instance would fall within the ex-
clusion is another matter, however, and would turn on the

COASTAL COMMISEIS. |
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Mr. Michael L, Fischer
Page 12 .

facts. For example, an unreasonable time having passed

gince the removal of tha eucalyptus trees in your first
example, and no planting of the fruit trees, would tend to
ahow, notwithstanding the "stated intent®™ of the landowner,
that the trees were not in fact removed for the stated pur-
poses. Reasons For the delay in converting the land to

fruit trees would be relevant, Whether any activities neces-
sary for the conversion of native vegetation to row crops or
other agricultural vegetation have bagn undertaken and whether
required permite for theme activities {e.g., irrigation
Eystems, accegs roads, supporting facilities, etc.) have

been applied for or cbtained, would also be relevant. Sub-
Bequent uee OF the property afiter the harvesting or removal
of the vegetation would .also be pertinent. These and other
matters, such as gtatements of the responsible party and
witnesses, would be Televant to show whether the trees were,
in fact, removed for the estated agricultural purpcse, or
were, in Fact, remeoved or harvested for some other purpose.

Very truly yours,

' EVELLE J. YOUNGER .
: - Attorney General ! L

2 "'.r. /' -
+ : (ét..-f.- f_-t.wg—(_—/

k. H, CONWNETT
Assistant Attorney General

RHC:ag
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RECEIVED

South Coast Region

May 22 2012 '
’ MAY 22 2012
Via Hand Delivery
CALIFORNIA
John Del Arroz, Coastal Program Analyst COASTAL COMMISSION

California Coastal Commission
200 Oceangate, 10™ Floor
Long Beach, CA 90802

RE: Sunset Ridge Park Project — 4850 West Coast Highway, Newport Beach, CA
{City of Newport Beach); CDP Application No. 5-11-302

Dear Mr, Del Arroz;

in response to your inquiries posed to Don Schmitz on April 26, 2012, please find the
applicants’ responses below:

= There is no development proposed in the norlhwest comer of the City’s Park
property which would extend off-site onto Newport Banning Ranch's {NBR's)
property.

» The City has no plans to make eny modifications to the existing chain link gate
which ig locked and secured.

» No athletic games on Sunset Ridge Park will be scheduled for July 4" holidays.
As with all other public parks and beaches in California, Sunset Ridge Park will
be open for visitors to safely enjoy the Independeance Day holiday. Just as with
other parks and beaches, parking will be on a first come basis.

Pursuant to your subsequent email inquiry regarding the Pacific Pocket Mouse, pleass
see our project Biological Technical Report {prepared by BonTerra Gonsulting,
September 23, 2009, Appendix E in VYolume Il of the Project EIR. BonTerra specifically
notes that there are only four locations in Southern Califomia that this species is known
to occur: Dana Point Headlands, wo near San Mateo Creek in Camp Pendleton, and
near the Santa Margarita River. On pages 31 and 49 of the Biclogical Technical Report,
BonTerra Consulting concludes that previous extensive trapping efforts resulted in no
detection, that there is limited potentially suitable habitat on site, and that the Pacific
pocket mouse is not expected to oceur on the Project site.

Also, please tind enclosed, a copy of correspondence dated April 27, 2012 from USFWS
indicating their determination that “when considering potential impacts to gnatcatcher,
[USFWS has)] determined that the revised project is in compliance with the [Endangered
Species] Act. Moreover, USFWS staff find thet the “revised project will restore more

habitat than is impacted.” “
COASTAL GOMMIBSM
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Sheuld you have any furlher questions, please do not hasitate to contact us.

Donhna Tripp
Regional Manager

CC:  Andy Tran, PE, City of Newport Beach

Attachment:  US Fish & Wildlife Service correspondence dated April 27, 2012

COASTAL COMMISSION
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United States Department of the Interior

FISH AND WILDLIFE SEEVICE
Ecological Services
Catlshad Figh and Wildlife Office
6010 Hidden Valley Road, Suie 101
Carlshad, California 92011

In Reply Refer To: 7
FWS-OR-09BO310-12TAGZ74 APR 27 2012

Mr. Andy Tran, PE

Senior Civil Engineer

City of Newport Beach, Public Works Department
3300 Newport Boulevard

Newport Beach, California 92658-8915

Subject: Request for Technical Assistance for Revised Sunset Ridge Park Project, City of
Newport Beach, Orange County, California

Dear Mr. Tman;

We have reviewed the informalion received on March 21, 2012, regarding the revised Sunset Ridge
Park Project in the City of Newport Beach, Orange County, California. This letter is in response to
your verbal request on March 20, 2012, for our agency o confirm that the City has addressed
compliance with the Endangered Species Act of 1973 (Act), as amended (16 U.S.C. 1531 & seq.},
with regard to potential project-related effects to the federally threatened coastal California
gnatcatcher {Polioptila catifornica californica, “gnatcaicher™). We reviewed the original project
description and addressed potential impacts to the gnatcatcher, federally listed vernal pool species,
ald burmowing owls (Athese cunicularia) in a letter dated Qctober 11, 2011 (FWS-OR-05B0310-
12TACG11).

The revised park project is largely contained within the sorne footprint as the originai design and
conlains Lthe same facililies (L.e., ball figlds, a buiterlly garden, and playground) (Figure 1). Changes
to the project include deletion of the primary access road Lo Lhe perk from Coast Highway and
parking lot. An existing parking lot across from Superior Avenue wil] instead be used to access the
park. A new maintenance road will iraverse the west side of Lhe park, and a chain link fence will be
installed wesi of the maintenance road for security purposes. No impacts will occur within the
adjacent Newport Banning Ranch LLC {Banning Ranch) property. Construction of the recreational
park is anticipated to begin in the fa}l of 2012,

In our previous letier we evaluated the siatus of the gnalcatcher and its designated critical habitat in

ihe project vicinity and concluded the project was in compliance with the Acl. Based on our review
of the revised project and the City’s continued commitment to implement specific measures to avoid
and minimize impacts to gnatcatchers {Enclosure), we do not expect construction or operation of (he

COASTAL SOMMISSION
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Mr. Andy Tran, PE (FWS-OR-09B0310-12TA0274}

revised Sunset Ridge Park Project to “harm™ gratcatchers'. In addition, the site wili continue to
suppor gnatcatcher habitat and 10 maintain conneciivity with gnalcatchers on the Banning Ranch
property. Thus, the ecological mole and function of desipnated critical habitat will not be precluded
by the project?.

Disturbance and Habital Loss dsyociated with Project Construction

The revised project resulfs in 8 decrease in impacts to pnatcatcher foraging and shellening habitat
from 9.3 5 acres to 3.95 acres and avoids the primary breeding season use areas where ghiatcatchers
have been observed since 1992°. Native habitat creation/restoration has also been reduced from
7.35 acres to 4.40 acres; however, the revised project will restore more habiat than is impacted.
Therefore, project impacts to foraging and sheltering habitat that are primarnily wsed outside of the
breeding season ere lemporary. As discussed in our previous letier, sullicient habitat is available
adjacent to the project site on the Banning Ranch property to allow gnatcarcher pairs located in the
project vicinity to compensale for the temporary loss of habitat through minor adiustments to Lheir
-non-breeding season use aress, In addition, we do not enticipaie the revised project to result in
direct harm or disturbance to gnatcatchers during construction activities because no changes are
proposed to the construction minimizalion measures incinded as par of the project {(Enclosure).

Habitat Degradation and Disturbance Associated with Profect Operation and Maintenance

We previously evaluated the potential for the park project (o disturb gnateatchers apd/or degrade
remaming undisturbed habitat due la increased human-generated disturbances associated with
operation of the park, including guthorized and unauthorized recreational use, waste dumping, night
lighting, exotic plant invasion, and an increase in predators. Based on the City’s commitment o
incorporate significant design features (e.g., sipns, fencing, shielded lighting) and management
measures {e.2. non-native plant removal) as pan of the project, we delermined the gnality of
gnatcatcher habitat areas within the site would be maintained over the long lerm and support
recovery of the species. With the exception of measures associated with the odginally proposed
sccess road, ali applicable design features and management measures have been included as part of
the revised project (Enclosure). Consequently, when considering potential impacts to gnatcatcher,
we have delermined that the revised project is in compliance with the Act,

! Section 9 of the Endangered Species Act prohibits the take of endangered and threatened species without special
exemption. Take is Jefined as w barass, harm, pursue, hunt, shoot, wound, kill, tmp, capture, collect, or 1o attempt 1o
engapge in any such conduct. Harm is furher defined by the Fish and Wildlife Service w include sipnificaat habilat
medification or degradation that resulis in death or injury W listed species by significamly impairing essential behavior
?altems, including breeding, feeding, or sheltering.

The Endangered Species Act reqguires conzultation with our egency to address potential impacrs on critical habieal for
prejects carried out, funded, or authorize by a Federal agency to ensure that their actions will not destroy or edversely
modify critical habitat. A criticel habital designation generally has no elfect on situalions that do not invelve s Federal
agency such as this project that involves no Federal funding or permit, Our conclusion in this lehter concerning potential
effects of the prgject on critical habitat 15 provided for information purposes only and does not address a regulatory
reguirement.

* Refer to our October 11, 2011 letter for detailed information regarding status and distribution of the gnatcaicher.




Mr. Andy Tran, PE (FWS-OR-09B0310-12TA0274) 3
Recommendations

We recommend the City include the following additional measurea to furiher discourage non-
natives from encroaching into surrpunding native vegetation and to increase the guality and quantity
of gnatcatcher habitat on the project site:

¢ Remove invasive species (e.g., Cortaderiu sp., Carpobrotus edudis) from areas outside the
grading limits (Figure 1, “Existing — Not to Be Disturbed™),

» Remove non-native species that are similar in appearance 10 invasive species
{e.g., Pennisetum s5p.) from the plaat planting list to avoid inadvertent replacement with
invasive varieties in the future.

¢ To reduce majntenance costs associaled with maintaining gnatcatcher habitat areas, remoeve
non-native species from the planting list that have a propensity for dispersal (e.g., Acacia
Fi AR

In summary, we appreciale the City's efforts to coordinate with our agency to ensure regulatory
complience with the Act and your commitment to implement measures in suppor of gnalcatcher
recovery. Should vou have any questions regarding this letter, please contact Fish and Wildlife
Biologist Christine Medak of this office at 760-431-9440, extension 298.

Sincerely,

‘&gvﬁjb—émj&ﬂf

S Karen A. Goebel
Asgistant Field Supervisor

ce:
Jonna Engel, California Coastal Commission

Terry Welsh, Banning Ranch Conservancy

Matt Chirdon, California Department of Fish and Game
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Mr. Andy Tran, PE (FWS-OR-0SB0310-12TA0274) 4

Enclosure
Sunset Ridge Park Project, City of Newport Beach, California
Project Design and Avoidance Measures

In coordination with the UU.5. Fish and Wildlife Service’s Carlshad Fish and Wildlife Office
(CFWO), the City of Newpaor Beach (City) has commitied (0 implement the following desigr
features and avoidance measures as part of the Sunset Ridge Park Project to avoid and minimize
impacts o the Federal listed coastal California gnateatcher {“gnatcatcher™).

Project Design (refer to Figure I).

1. The City will provide foraging habitat for the gnatcatcher within approximalely 4.40 acres of
landscaped park areas. Revisions to the proposed plant pallet in these areas will be reviewed
and approved by the CFWO prior 1o the inibation of construction.

a. The 0.16-acre Expanded C35 will include only native plants of the coastal sage scrub
vegetation commumty (e.g., Encelia californica, Eriogonum fasciculatum, Baccharis
piltidaris}.

b. The 1.51-acre Sirectscape Slope will be minimally irrigated and consist primarily of native
plants of the coastal sage scrub vegetation community (e.g., Encefia californica,
Eriogonum fasciculanim, Rhus integrifolia, Isocoma menziesii).

¢. The 0.52-acre Water Infiltration Area will include only native plants, primarily of the
coastal sage scrub vegetation community {(e.g., Encelia californica, Eriogonum
Jasciculatum, Baccharis pilulavis, Baccharis salicifolia}.

d. The 2.21-acre Residential Buffer located along the northem boundary of the park wall
include primarily native scrub species compliant with the Orange County Fire Authonty
OCFA fuel modilication plant palette {e.g., Baccharis pilularis, Opuniia littoralis, Encelia
californica, and Rhus inteprifolia).

2. Plants identified by the California Invasive Plant Council as an invasive risk in southem
California will be excluded from all landscaping within the park.

3. Park lighting will be limited to 3.5-foot bollards with cut-off louvers and will be positioned,
directed or shielded so as to minimize artificial lighting from reflecting into native habitat.

4.  Human intrusion into native habitat within the park will be discouraged through the use of
signs and fencing. Signs identifying the nalive habitat areas (such as “No Trespassing Habitat
Area Do Not Enter') will be posted al reasonable inlervals and Jikely points of entry along the

west side of the park. COASTAL GOMMISSION
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br. Andy Tran, PE (FWS-OR-09B0310-12TAQ274) 5

5

Fencing (¢.g., rope and post) wall be installed, as necessary, to discourage unautherized access
into native habiiat areas.

Construction of the Project:

6.

Yegetation removal and ciearing for the proposed project will occur between August 1 and
February 14, outside the gnatcatcher breeding and nesting season.

The limits of vegetation removal will be delineated in all areas adjacent to preserved
vegelation by bright orange piastic fencing, stakes, flags, or markers that are clearly visible to
personnel on foot and in heavy equipment.

A qualified biologist® will be present during all vegetation removal and clearing and will have
the guthority fo hailt activities that might result in harm to the gnatcatcher or result in impacts
beyond the limits of the project footprint as depicted in Figure 1.

Construction activities that occur within 200 feet of gnatcatcher habital during the breeding
and nesting seasen will be conducted in the presence of a qualified biologist. Construction
activities will not occur within 200 feet of an active gnateatcher nest. The qualified biologist
wiil provide, on a weekly basis (o the CFWO, a summary {including photos) of project
activities completed duting the breeding and nesting season.

Park Operations: i

10.

I

Yegetation clearing/iree trimming/pruning within the Streetscape Slope and will occur
between September 1 and February 14, oulside the gnatcaicher breeding season.

As pant of the annual operations budget for the park, the City will dedicate adeguate funding to
ensure:

& During the first 5 years following public access to park facilities, human intrusion into
habiiat areas will be assessed on a regular basis. If signs and fencing are not effective, the
City’s landscape contraclor (or gualified biologist) will recommend additional strategies.
These recommendalions and a record of their implementalion will be submitted to the
CFWO within 6 years of public access to the park.

b. Non-native landscaping within the park will be maintained to prevent spill-over into
gnatcatcher habatat.

* The qualified biclogist will hold a 16{a} 1 XA} permit for the gnatcalcher.

COASTAL CONMIREIGH
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Mr. Andy Tran, PE (FWS-0OR-09B0310-12TA0274) &
¢. All non-native landscape planis that have been inadvertently introduced into gnatcatcher

hahitat areas will bc removed a minimum of once per year, as necessary. Habitat
maintenance will be conducted outside of the gnatcatcher breeding season.

COASTAL CORIIIRSIDH
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May 30, 2012

Via Email

John Del Arroz, Coastal Program Analyst
California Coastal Commission

200 Ocaangate, 10th Floor

Lang Beach, CA 90802-4416

RE: Sunset Ridge Park Project — 4850 Wast Coast Highway, Newport Baach, CA
{City of Newport Beach); CDP Application No. 5-11-302

Bear John;

t appreciate the oppottunity to highlight the somewhat unigue circumstances relating to
the complete and ongoing clearance of vagetation on the ftat portions of the proposed
City of Mewport Beach Sunset Ridge Park. As you are aware, the subject Park propsrty
was previously owned by the Caiifornia Depariment of Transportation (CALTRANS).
Said agency graded almost the sntirs property down soms 30 ft. below natural grade in
tha 1960's, which quite obviously completely removed any and all native vegetation weil
below the root zone. Subsequsntly, the State of California mowed and ¢leared the entire
proparty oi all vegetation, native and ruderal, on an ongoing annual basis during their
extended ownership.

Upon acquiting ownership of the property from the State, the City regularly continued the
annual mowing and maintenance of the property. Uniike other properties in the area, the
Sunset Ridge propsrty is in acluality a small finger of undeveloped land adjacentto a
significantly larger open space area; there is a legitimate concern that the light, weedy,
“flash fuels” that could grow back on the property would serve as a ladder to convey a
wiidfire directly onto the adjacent residential community into the heart of the Cily,

As already documentad, the subject property has been annually mowed by the City
subseguent to their acquisltion fram the State fi.e. Spring 2007 to prezent). The subject

propery is surrounded by/abuts on thres sides intense urban uses and development.
Moreover, unfike similarly situaied properties, the subject property has naver bean
ferced off; as such, the site has baen historically disturbed and utilized recreationally by
shildrenfyouth in the community. It is our underatanding that the local youth have
periodically set up impromptu dirt bike and go kart tracks on the land.

Accordingly, it is clear that the annual complate mowing of the property is unique to the
subject property, and is not necessarily a precedent that would apply elsewhere.

USFWS Critical MHabitat Designation,

We wish to also address references to a 2007 determination by US Fish & Wildlife
Service (USFWS) that the subjact property is included in a larger area designated as

“critical hablat” for California gnatcatchers. COASTAL COM MISSION
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Pleass find below the following excerpts from a USFWS document on Critical Habitat
{source: http:/fwww. is.fed. usr9/wildlite/tes/docslesa_references/critical habitat pdf):

The areas shown on critical habitat mops are ofien lurge, Are all tha areas within the
mapped boundarles considered critical habital?

Mo, Cur rules normally exclude by text developed areas such as buildings, reads,
airparts, parking lots, piers and other such facllities.,

Why are lasge areas shawn an critical hobitat mops if the entire area is nat
actuaily considarad critical habiat?

In such couses, precisely mapping critical habitot boundarles is impractical or impossikle,
because the legal dascriptions for these precise boundarias would be e unweildy [sk].

In shon, “critical habitat” dasignations do not take into account the specific biological
conditions that actually exist on the ground. nstzad, if there is known viable habitat in
the surrounding area, this will often result in the inclusion of non-critical habitat in the
larger mepped area, as is the case hare.

In plain English, there is no diference betwsen the disturbed Encelia area on the South
side of the proposed park, and the ama adjacent to the condominium complex, as it
pertaing to the designaetion of critical habitat, |t is all within the critical habitat area, but
this should not be misconstrued s an assessment by USFWS when they designated
the entire area as critical hatiitat; it is a broad brush planning tool. In fact, last week
when | met with representatives of the USFWS they afirmed that the City could legally
mow the subject properly weekly {including the disturbed Encelia area) should they
deam fit and it would not be a violation of their regulations. However, and imporiantly, it
is their professional opinicn that the planting plan for the proposed park will represent a
signiflcant improvement to habitat values for the gnatcatchers in the area from that which
presently exists, which is the intent of the broad mapping of critical habitat designation in
the first place.

Accordingly, USFWS has already concluded based on site specific assessment of the
subject property, that "when cansidering potential impacis to gnatcatcher, [USFWS has]
determined that the revised project is in compliance with the [Endangsred Species] Act”
{April 27, 2012 USFWS lettar},

Should you have any questians, pleass do not hesitate to contact us. Thank you for
your ongoing assistance and consideration of the City's Sunset Ridge Park project.

Sincerely,
SCHMITZ & ASSOCIATES, INC.

=
o COAS
Oon Schmilz TAL BUM M’SS'GN
CC:  Andy Tran, City of Newporl Beach . f 0
Christine Medak, US Fish & Wildlife Services EXHIBIT #
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Common Mame

Adron's Beard

Asniiam

Afrean Sumac

Alkali Heath
American Sweet Gum
Ausiralian Fuscia
Australion Tea Tree
Autums Sage

Baby Blue Eves
Bearh Bur-Sape
Beuch Evening Primrose:
Beach Sagewoirt
Beurberry

Beard Tongue

Berber Orchard Grass
Big Leaf Maplc

Big Podd Ceanothus

Bird of Paradize

Bird's Eycs

Bird’ s Foot Trafob]
Bladderpod
Bilanketflower
Elgod-Red Trumpet Yine
Elue Dicks

Blue Eyed Grass

Elus Hibiscus

Elue Sternned Bush Penstemon
Boobyalla

Boudle Palm
Bougainvillea

Brower Saltbush

Bush Ice Plant

Bush Moming Glary
Bush Poppy

Bush Snapdragon
Buszhrae

Califinmia Corenpsis
California Black Walnu
California Brome
Cabiforiia Buleush
California Coffes Berry

Califomia Croton

City of Newport Beach
Urban Wildland Interface Area
Standard for Hazard Reduction

Fire Resivtive Plant List

Botanical Name

Hypericum calycimem

Asonium deconim

Bhus lancea

Frankenia salina
Liguidambar styracifiua
Carea pulehella
Leptospermurm Lasyigacnm
Salvia preggil

Memophilia menzigsii
Ambrosia chammissonis
Caroissonia cheiranthifiloa
Aremisia pycnocephala
Arctostaphylos uva-ursi

Penstenon spp.

Baxtylis glormerata

AceT macraphyllum
Ceanthis megarcarpus
Sirelitzia reginae

Gilig tncolor

Laotus commiculatus
[snmeris arbarca
Gaillardis x grandilora
Drstinctis buccinatoria
Drichelwstermrma capntatum
Sisyrinchium bellum
Alopyne huegeli
Eeckizlla termata
Meyoponim insulane
Beaducared recurvata
Bougainvillea spectabilis
Atriplex lentiformis ssp, brewen

Lamprathus aurantiacus
Convolvulus cnesmm
Drendromecon rigida
Oalvezia speciosa
Creanidivm dumigoon
Corepsis califormics
Tuglans californica
Bromus cacinalus
Scirpus califormicus
Rhamnus californica

Crlon californicus

Plant Formn

Shrub

Cirgund cover
Tree

Ground Cover
Trea

Cmund Cover
Shrub

Shrub

Annual
Perennial
Perennial Shrub
Perennial
Ground Cover

Shrub

Grazs

Ttree

Shrub

Perennial
Ferrenial

Grownd Cover
Shrul

Ground Cover
Vinelimbing vine
Herb

Grownd Cover
Shrub

Subshrab

Shrub
ShrubySmall Tres
Shrub

Shrub

Gl Cover
Shrub

Shrub

Shrub

Shrub

Annual

Tree

Girass
Perennial
Shrub

Ground Cover

Remarks

Gooed t very good droupht
tolerance

25 height
Mative

12" hoight, 36" spread

Makive

Excxllent drought volerance,
spreading 4-67, height o 1

CGreen lush ook
Mative - Drought tolerant
Ornamental flower

Droughl terlerant

Mative
White flower ¢olor

Bed Alyawers
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Common Name

Califprsiz Encalia

Califomnia Evening Pomrose

Califomid Everlasting

Califormia Flahnelbush

Califarnia Lauee]
California Plumiain
Califernia Poppy
Califrnia Serub Oak
Califormia Sycamome
Cape Honeysuckle

Carmel Crecper Ceanothus

Carirh

Carnlina Cherry Laurel
Carpet Bugle

Catalina Cherry
Caueasion Arlesimisia

Century Fland
Chalk Dudleys
Chaparral Bloom

Chapparal Mallow
Chapparal Holina
Chinese Houzes
Chinczc Pistache
Citruz

Cuasl Cholia

Coast Live Oak
Coasial Goldenbosh
Coastal Sorub Gak
Conudn Y arrow

Coral Tres
Coreopsis

Cork Oak

Crape hyrtle
Cresping Coprostna

Creeping Sage
Creeping Saowbemy
Deeraeed

Desgert Carped
Diesen Lupine
Desen Marigold
Beserl Wild Grap:

Dewflower
Douglas Mightshade

Drwarf Goldficlds
Dhwart Penwinkle

Botanical Name

Encelia californica

Oenothera hooker
Graphaliwn Californizum

Frermomtomdendroen califormicum

Umbellolaria californica
Flamagoe crecla
Eschscholzia califomica
Quercus berberdifolia
Plantanus racernos
Tecomaria capensis
Cranothes gnisgus var
horizonlalis

Ceratevia siliqua
Prunus careliniana
Ajuga replans

Pranus lyonii

Aremizia coucasics

Apave attenuata
Dudleya pulvarulenta
Baccharis pilularis ssp.
Conzanguines

Malacothamnus Fasciculatus

Molina cismantana
Callinsia heterophyllia
Pistacia chinesis
Citras spp.

Opuntia prolifera
Quercus ggafalia
Lsocomya imenzicsil
Quarcus dumosa
Achillea millefolinm

Ervthrina spp.
Coreopsis lancenlata
Quergws suber
Lagerstrocmia indici
Coprogina kirkii

Salvia sonimenzis
Symphoricarpoes molliz
Latus seoparivg

Acacia redolens desert carpet

Lupinus anzonicus
Balleya muliradiac
Vitiz girdisng

Dirozanthemum speciosus
Solanomm douglasii

Lasthemia californica
Y¥inca minor

Plant Ferm
Srmgl! Shrub

Flower
Annual

Shrub

Tree

Anpual
Flower

Shruby

Tree

Ground Cower
Shrulb

Tres
SheubTree
Gryund Cover
Shrub/Tree
Greound Cover

Succulent
Sucaulent
Shrah

Shruls
Shrub
Annual
Tree

Tree

Cachas

Tree

Small Shrub
Shrot

Low Shrut

Tres

Ground Cover

Tree

Tree

Grovnd CoverfShrub

Grmund Cover
Shrub

Shrub

Shrub

Annual
Crrpund Cover
Vine

Ground Cover
Shrmub

Annual
Grouned Tover

Remacky

Mative
Drought relerant

Yery spreading

Yaluable soil binder
Mative
Yine

Exzcellent drought talerance,

White flower color

Poor on slopes

White flower color

Yery low mainlenance: kes
some foot trallic

Mative

Mative - Drought telerant

MWative
Oak woodlend
Mative

Prune back after flowering v
renave dried fire fuel

Red/pink flower color
Ornamental fowering

Sulpjert 1o disback after 3-4
wEALR

Mative

Dreoughi tolerant
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Common Name
Eastwood Manzanilg

Eilging Candyiun
Clephant's Food

D

Botanieal Name

Arctostapliyios glandulosa ssp.

Theris sempervirens
FPortulacanig Atra

Plant Form
Shrub

Grownd Cover
Sheub

Remarks

White flower color

Emory Baccharis Baccharis emoyi Shrub
Engelmann Cl Qruercus engelmannii Trea Open structurs
English Tvy Helix Canariensis Ground Cover
BEvergreen oyrrant - Ribes wibuenifoljum Shrub
Evergreen Plantain Plantago sempervirens Groumd Cowver
Grey leaves; drought tolerant
Temleaf Tronvoosd Lyonothamnus Horbundus ssp. Tree
Asplenifolius
Firethown Pyracantha spp. Shrub
Firewheel Tres Stenicarpus sicoatys Tree
Foothill Needlegrass Nassella (stipa) [epidra Cround Cowver Bative
Four-Wing Salibush Alnplex cancscens Shrub
French Lavender Lavandula dentaa Shrub
Fuschiz Flowering Goossbberry Ribes speciosum Shrub Naifve
Gerniznder Teucarum chamedrys Ground Cover
Giant Bird of Paradise Strelitzia nivolai Perennial
Criant Wild Rye Lavinus condensatus Large Grass Tarive
Globe Candyiuwit Iberis umbellatum Cround Cover Omanental flowering
Globe Gilin Gillia capitara Perrenial
Glossy Abelia Abelia x grandiflory Shrub
Giolden Abundance Oregon Grape Mahonia aquifolium 'Golden  Shrub
Abndance” Bright yellow flowers
GColden Currant Ribes gureum Shrub
Goldnyss Sedum Sedum acre Ground Cover Mot cecommended on steap
. $lopes
Crass Tree Xannithorrhoea spp. Perennial accent/shrub
Creen Bark Ceanathys Ceanothius spinosus Shrub
Green Carpet Matal Plum Clrigsa macrocarpa Ground CoverfShrub Fair-good deought tolerance,
spreds 12-18
Green Lavender Cotion Santoling virens Shrub
Green Stonecrop Sedum alburm Ground Cover
Crrecnaphere Manzanita Arctostaphylos x ‘Greensplerc’ Shrub
Guadalepe Palm Brahea aluliz Palm
Cum Plant Cirindelis stricta Ground Cover Green foliage
Hali’sz Japaness Honevsuckle Lonicera japonica ‘Haliiana’ ¥ining Shrub
Hard Stem Buirsh Scirpis sculus Perennial
Heart Leaved Fensteman Eeckiella cordifodia Subshrub
Huoary California Fuschia Epilobium canum [Zayschuera Shrub
califomia)
Mally Leafed Cherry Prunus ilicifolia ssp. Uicifolia ~ Shrub
Hullyleal Redberry Ehamnus crocea ssp. Ilicifolia  Shrob
Hopsead Bush Dodenaes viscosa Shirub Drought tolerant
Hyron Boge Clover Trifetiurn hifum ‘Hyron' Ground Cover Drought tolerant
Indizn Hawthore Rhaphiolepis spp. Shrub
Ttalian Alder Alnuasg comdata Tree :
Nalian Buckthom fhamnus alatemus Shnub DDASTAL cummlss“j"
Ivy Geranium FPelargmnium peltaturn Ground Cover
Jade Tree Crassuly ovata Shrub ]1 If
Kangarao Paw Anigozanthus flavidus Ferennjaliaccent EXHIBIT #
Lance-leaved Dudleya Dudleys lancenlata Sugculent ”I‘-'d'ﬂLGE 3 _.OF. i
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Commaon Name
Lavender Cotlon
Lemon Thyme

Lemonade Berry
Likjang Coloncaster

Lilae Vine

Lippia

Little Sur Manzanita
Loozely Flowered Annual
Lupine/Coulter's Lopine
Lawpuak

Lauis Edwunds Ceanothus

Macadamia Wi

Maidenbair Tree

Matilija Poppy

Mayien Tres

Medicinul Aloe

bexican Bloe PahinBlue Hesper Falm

Wexican Elderberry
Mexican Evening Primrose
Mexican Grassteee
Mexican Falo YVerde
Mexican Poppy

Majuve Wonlly Star
Mondo Grass
Mornkeylower

Monterey Carpet Muanzanita

Mulefat

Mevin Mahonia
NHew Fealund Chiisimas Tres
T CONUTN Names
R COMMDT NamE
LY COHTUTHIN TS
Tl CEONTTION ame
1} COMENOT TAME
0o oL TRSE AT
T COIYIETISHT NLaiie:
Mk COMNONE THTe
[0 COHTVTRON Rirnss
100 COMMEN 1Mo
N COMonnDn Nt
N CorTmon Lans
T CONTIENOT T
0O CUMTON ML

N SOMBION MAME
NO SO W
A3 LOMITHR fLame
136 COMMON nEme
[E0 CHPTTHI M NATng
Ty CONUTWN Name

Botanical Name

Santolina chamaecy parissus
Thymus serpyllum

Riws integrifolia
Cotoneaster conpesius "Likigng'

Hardenbergia comptoniana
Fhyle nodifler
Arctosiaphylos edmundsi
Lupinus spassiflons

Eriobotrys japonica
Ceanothus grizens *Louwis
Edmunds'

Macadarniz integrifolia
Ginkgo biloba

Romncya eoulter
Maytenus boaria

Al Veora

Brahea armnala

Sambucus mexicand
Ocnothery belandier
Molina spp.
Parkinsomia aculeata
Eschscholzia mexicana
Eriastraim sapphirinem
Crphiopagon japonicus
Mimutlus spp,
Arctastaphylos hookeri
"Monteroy Carpet”
Baceharis salicifolia
Mahonia sevenii
keirosideros cxcelsas
Aeonium simsti

Apave viclonag-reginde
Aloe aristata

Alae brevifoli
Antirehinum nuttaliamum szp.
Arctostaphylas pungens
Brickellia califomica
Clistus crispus

Cislus incanus

Cistus incanus ssp. Corsicus
Cataneastor buxifolius
Cotoneaster aprmey
Crassula lactea
Crazsula moltcava

Crassula telragona
Drrosantheimum hispidurm
Eriophyllem confeniflorom
Limwoniurs pectinalum
Myoporum debile
Myoporurn parvilfolium

Plant Form
Groungd Cover
Ground Cover

Shrub
Ground Cover™ing

Shrul

Ground Cover
Ground Cover
Anmual

Tres
Shnak

Trece
Tree
Shnth
Tree
Sucoulent
Falra

Trec

Groure! Cover
Shrub

Trce

Herb

Annual
Ground Cover
Flower

Low Shrub

Shruk

Shrob

Tree

Ground cover
Grownd Cover
Ground Cover
Groynd Cover
Sutrshrul
Shrub
Subshrub
Ground Cover
Sheub

Shrub

Shrub

Sheith

Gremand Corvar
Ground Cover

Ground Cover
Gmund Cover
Shryb
Ground Cower
Shrub
Ground Cover

Remarks

Malive - May be trimmed up
to treg form

Slow Lo establish

Large showy white flowers

Drtiught tolerant

Drowght tolerant
Yellow flowers

Excellent droughi tolerance,
serrd-upright o 12 inches
Hative - Drouwght blerant
Yellow Movwers

Low rrgintenace

Mol recommended for steep
slopes

Marive

R OASTAL LOMMISSION

Excellent alat g scacoast
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HAMILTON BI1OLOGICAL

June 17, 2012

Dr. Jonna Engel

California Coastal Commission
200 Oceangate

Long Beach, CA 90802-4316

SUBJECT:  POTENTIAL COASTAL ACT VIOLATIONS
SUNSET RIDGE PROJECT, CITY OF NEWPQRT BEACH
APPLICATION 5-11-302, W11C

Dear Dr. Engel,

On behalf of the Banning Ranch Conservancy, Hamilton Biclogical, Inc. is reviewing
and evaluating biological issues related to the proposed Sunset Ridge park project in
the City of Newport Beach (City). In preparation for the June hearing in Huntington
Beach, I read the staff report for this proposed project, dated June 1, 2012, I also attend-
2d the hearing in Huntington Beach on June 13, when this item was originally sched-
uled to be heard by the Commission (before it was postponed by the City). I am taking
this opportunity to express support for the notion that enforcement action should be
taken on auy potential violations of the Coastal Act before the Commission further con-
siders the City’s application for a park development on this site.

APPARENT REMOVAL OF ESHA MUST BE ADDRESSED

I commend staff for providiug a coherent and thoreough discussion of issues related to
the City's repeated disturbances of 3.3 acres of scrub dominated by Encelin ealifornica
(i.e., “Disturbed Encelia Scrub”). The City and its consultants have attempted to explain
why the City is juslilied in mowing and applying herbicide to this native scrub com-
munity as far as 570 feet from any structure. Despite these ongoing disturbances, the 3.3
acres of Disturbed Encelia Serub remains a sensitive biological resource to this day. Ob-
viously, the habitat values of this vegetation would be greater for California gnatcatch-
ers and most other natlive species were the City to refrain from mowing and spraying it,
but the simple fact is that this native scrub community exists and should not be treated

as a non-entity.
COASTAL COMMISSION

316 Monrovia Avenue ~—" Long Beach, CA 90803 -~ 562-477-21§1 ~" ruthénHriﬂIbﬁdugim{rém——
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Potential Coastal Act Wialations, Sunsel Ridge Project, City of Newpart Beach Hamilton Biclogical, Inc.
june 17, 2012 Page 2 of 3

The same basic point is made on Page 2 of the staff report:

... staff finds that the Disturbed FEncelia Scrub provides valuable ecological services for
the California gnatcatcher during the period of time that the vegetation is present, includ-
ing foraging and potentially nesting habitat. Therefore, although the site has been subgect
to disturbance, staff finds that the vegetation constitutes "Major Vegetation' due to its
special ecological role in supporting the federally threatened Catifornia gnatcatchet. Sec-
tion 30106 of the Coastal Act defines ‘development’, in part, as *...removal or harvesting
of major vegetation. . Thus, the mowing of the Disturbed Encelia Scrub requires a
coastal development permit and is subject to the requirements of the Coastal Act. In this
vase, no coastal development permit has been granted for the mowing of the Disturbed
Encelia Serub.

The proposed project would rely on the elimination of ESHA for the construction of ac-
tive sports fields, a non-resource deperdent use, and therefore will be entirely degraded
by the proposed development and the eventizal human activities on the subject site. The
Propesed praject is therefore inconsistent with Coastal Act Section 30240 and must be
denied.

Near the bottom of Page 26, the staff report states:

As noted above, the Comimission’s staff ecologist has found that in the absence of mow-
ing of vegetation, the Disturbed Encelia Scrub would provide foraging and potentially
nesting habitat for the California gnatcatcher and would qualify as ESHA.

At the June 13 hearing, Executive Director Charles Lester noted that, since a determina-
tion had been made confirming ESHA and that the appropriate findings had been pro-
vided, staff may now commence with enforcing the Coastal Act with regard to the
City’s unpermitted development activities. [ support the staff in this course of action,
and trust that the Commission will not be rendering any decision on the City’s applica-
tion for the Sunset Ridge project until this enforcement issue is resolved. It is also ap-
parent that Commissioners are concerned about this issue of enforcement action preced-
ing consideration of the application, as expressed in their discussions of both the Shea
and Sunset Ridpe applications. Along with other members of the public, I look forward
to Executive Director Lester's report to the Commnissiou on this issue at the July hearing
in Chula Vista.

It should not escape anyone’s attention that the City is now proposing to plant Encelia
californica in those parts of the Snnset Ridge project site closest to existing residences.
This is appropriate, piven that the City Fire Department regards Encelia californica as a
“fire-resistive species,” but it demonstrates bad faith on the part of City represeutatives,
who consistently claim that this same plant species must be mowed and sprayed —
both on Sunset Ridge and on Newport Banning Ranch — in the name of fuel modifica-

tion. COASTAL COMMISSION

EXHIBIT #__ |
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Potential Coastal Act Violations, Sunset Ridge Project, City of Newport Beach Hamilkon Biological, Inc.
lune 17, 2012 Fage 3 of 3

CONCLUSION

Thank you for the opportunity to provide these comments. If you have questions,
please call me at {562) 477-2181 or send e-mail to robb@hamiltonbiological.com.

Sincerely,

Robert A. Hamilton
President, Hamilton Biological, Inc.
latkp: / /hamiltonbiological.com

cc: Charles Lester, Lisa Haage, Andrew Willis, Pat Veesart, Sherilyn Sarb, John Del Ar-
roz, Karl Schwing, and Teresa Henry

COASTAL CORMISSION

EXHIBIT%__ |5
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California Native Plant Society sccnpsong

The missian of the
Califarnia Mative Plant
SDCieTy 5 1o COnSCrw
California native planes

and their natural
habitats, and to i
increase understanding,
appreciation, and :
horticultural use of

native plants,

OCCHPS Fotuses that
MIsSion an the native
plants and rermaming
areas of aatural
vegetation in Qrange
County and adjacent

southern California.

%, ORANGE

COUNTY CHAPTER

June 10, 2012

John Del Arroz, Coastal Analyst
California Coastal Commission
200 Ceeangate, 10th Floor
Long Beach CA 908024416

RE: Sunset Ridge Park, Newport Beach CA, Application 5-11-302,
Wile

Diear Sir:

The Omange County Chapler of the California Native Plant Society is
concerned that development of the proposed Sunset Ridge Park, if done
according to the plan in the current application, will ot adeguately protect
the gite’s binlogical resources. We have two major concerns:

1. The proposed plan would remove 3.3 acras of Dizsturbed Encelia Scrub,
The Staff Reporl relates that the 3.3 acres bas been mowed, in the name of
fire safery, at least annually since about 1970, and that the Encelia grows
back after mowing.

Encelia californica readily Flushes new growth in “spring” (L.e. in our rainy
geason} afler a heavy cutting-back; just such pruning is recommended to
keep Encelia trom getling leggy and senescent in the garden!?3, The
abundance of new growth on variously sized individuals seen in Exhibit 12
demonsirawes that Encelia also readily reproduces by seed and by self-
layering.

The mowing acts as an extreme version of the herbivory that Encelia
would be subject wr in an undisturbed natural habitat. The mowing keeps
Ercelia from reaching its full height and spread, and keeps the stand from
developing the intricale imterweaving of its slender branches that would
provide more permanent shelter for birds and small animals. The mowing
also keeps individual plants from maturing, senescing and dying {perhaps
within 5-10 years). Thus the mowing perpetuates this palch of Disturbed
Encelia Scrub in an early serai stage. The patch’s ample new growih in
spring likely teeds a wide varety of herbivores which in tum feed a wide

I. Bomnstein, Fross and O'Bricn, 2005, California Nearive Plants for e Gardan.

2. {YBrien, Laniis and hMack ey, 2, Cere & Meintenance of Southern California Native
Flant (randens.

3. Celia Kutcher, personal experienca, CUASTAL EU I"ﬂ MI SSIO M
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June 10,202 page 2 of 2

variety of predators, even though the patch does not provide the year-round habilat of an undigturbed
marure stand,

Mown ot unmown, the 3.3 acres of Disurbed Encelia Scrub is 5 biological resource. Destroying it to
develop the park as proposed would end its role in the functioning of the site’s averall habilat, thus would
not adequately protect the site’s other biological resources,

OCCNPS requests Lhat the park be redesigned so that the 3.3 seres of Disturbed Encelia Scrub is not
remaved, but insiead becomes an element in the overall park desipn and part of the protected habiuat,

2. OCCNPS disagrees with the Stalf Report (p. 29) that “The proposed landscaping plan does not include
the installation of plant species which are invasive..” In fact Lhe plan's paiette includes:
+ Penniserum alopecuroides *Little Bunny”: all Penniserum spp. and forms are wind-dispersed
reseeders (some heavily so) and are known invasives.
+ Several olher non-native grasses; in general non-native grasses, es;:emally those that are wind-
dispersed, can easily invade pative wildlands.
« Several dcgeia spp. and forms: Acacias are notorious resecders and known to invade nearby
wildlands.
These should be retuoved froma the plant palette.

We concur with the rest of the Stal Report, p. 29, that the proposed *... plant palette includes plant species
which could result in future impacts 10 ESHA.” For the reasons detalle-d on p. 25, we suggest that all non-
natives be removed from the palette. There are California native plant species that can fulfili all the
park’s landscape needs except turf for the sponis fields, for example see hup://

www californianativeplants.com/index. php/plania/planning_tools/plant-respecifier.

Please include this letter among any addenda (o Lhe Stall Repor, and/or make it available to the
Commissioners. Thank you for the opportunity to comment,

Respectiully,

Celia Kutcher
Conservation Chair

cor
Tohn D, Dixon, Ph.D, Ecologist

Jonna Engel, Ph.D, Staff Ecologist

Teresa Henry, District Manaper for Orange County
Sherilyn Sarb, Deputy Director for Orange County
Karl Shwing, Coaswml Program Analyst

COASTAL COMMISSION
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Page | of 1

Del Arrez, John@Coastal

From: Linda Vas [auzwombat@hotmail.com]
Sent:  Saturday, June 09, 2012 1,14 FM

To! Del Arroz, John@Coastal; Dixon, John@Coastal, Sarb, Sherilyn@Coastal, Engel, Jonna@Coaslal;
WVeesarl, Pat@Coastal; Willis, Andrew@Coastal, Henry, Teresa@Coaslal; Schwing, Karl@Coastal,
Hsage, Lisa@Coastal, Lester, Charles@Coastal

Subject: Conecarns Regarding Sunszet Ridge Park

California Coastal Commisslon Members:

As a resident of Newport Beach, Californfa for more than forty yvears, [ feel strongly about preserying
some unspoiled areas of land in our community. We have open space and important wildlife habitat to
protect s my concerns are:

« Excessive mowing has been an angoing issue on Sunset Ridge Park.

= The City continues to mow all of Sunset Ridge though the fire safety guidelines call for mowing within
100" structures. The reason for this is cbvious: to destroy the natural, sensitive, and endangered habftat
in terms of planks, animals, and birds,

+ I woukd like to bring t your attention the fact that excessive and unnecessary mowing continues o be
a problemn on Sunset Ridge',

« ‘Having observed the Sunset Ridge area closely for a number of years, T would like to tell you about
the wealth of habitat that exists there and destruction that has occurred from the excessive mowing dore
by the City of Newpart Beach'.

» ‘T object to the needless destruction of hakitat and the ruination of my/our quality of life given there is
no fire threat’

s “The City is going far beyond the prescribed fuel medification in an effort o destroy enviranmentally
sensitive habitat, and potentially sensitive habitat for threatened and endangered specles’.

« Isnt a Coastal Development Permit needed to conduct moving like this?

» I3 there some sort of enforcement action against the City of Newpaort Beach that can take place to
protect this sensitive habitat from being destroyed again in the future?

= 'If 50, I would sincerely appreciate your assistance in initiating an enforcement action against the City
of Newport Beach'.

» ‘0One can anly conclude that this mowing is a deliberate and systematic effort to ellminate the habltat
for the gnatcatcher (and other wildlife such as raptors) Ivng on Sunset Ridge’.

» A5 nature keeps being divided up into the smallest possible unlls for our economic purpases, it's no
surprise that key predators and sensitive species accasionally suffer unexplained drops in numbers and
vitality. We have not left enough slack in nature’s systerns by giving it space to flex and change without
breaking.

Please consider these issues as you review the plans for the development of the Banning Ranch land.

Sinceraly,

Linda Vas
Newport Beach Resident and Homeowner

COASTAL LOMMISSION

EXHIBIT #___ f 3

PAGE_(2___ OF__3%2

6/11/2012



Ta: John DelArroz

California Coastal Commission
200 Oceangate, 10th Fleor
Long Baach, CA 90B02-4416
From: Ke';.rin MNelson

Hello lohn,

In regards to the Sunset Ridge Park application by tha City of Newport Beach, plaase include this letter in
staff reports on the project.

| would like to state my opposition to the current plan as an active sports field for the following reasans:

1. Destroys Lacal Habitat: Tha plan would destroy too much habitat and disrupt the area’s use
by large predators. Sunset Ridge is part of 3 |arger ecosystem that stretches west to the
santa Ana River and narth for over a mile. Impacts to a habitat of thls slze and diversity
should therefore he carefully considered. All of us who pay attention to nature and her
wonders have sean how small projects like this gradually impinge on and degrade the places
we love,

2. Piecemeal Impact: If an active park goes in, the biological value of the Banning area goes
down. Keaping this resource whaole now is the only way to enable it to be saved in the
future.

2. Key Project Facts Qbscured: City project managers apparently concluded that the best way
to get Coastal Commission approval was to gbscure fundamental facts by first teaming with
Newporl Banning Ranch developers on what was to become a four lane road into a masshve
development, then mowing native vegetation in the middle of winter for “fire prevention”.

4. Higher Use Not Considered: Since Sunset Ridge is a logical entry point for oyclists and hikers
into a future Banning Mature Preserve, this use deserves highest pricrity. While a ball field
would be a nice addition to the communiby, it is insignificant compared with the lasting
regional benefits of a nature preserve.

5. Poor City Planning: The city should have planned for other ball field options. if less intensive
development choices had been made by the city a number of other ball field locations might
be available. In addition, the city of Costa Mesa evidently has an agreement for after school
use of fields that includes Newporl residents,

6. Bigger Geoal : If the Commissian’s great mission of conservation is ta be achieved over the
long run, projects such as this that result from poor planning as well degrade key habitat
shauld be rejected,

7. Potentlal Paclfic Pocket Mouse Site: Though Banning has been noted as having potential
for this endangered species, it is the Sunset Ridge area that has a combination of elements
the Pocket Mouse seems to reguire; light cover of native vegetation and E%ﬁ?ﬁrt
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sandy soil. Although the chances for an existing population’s survival on or near Sunset
Ridge have likely been lowered by the disturbance of the city’s mawing, it could still hecome
a translocation site as research into this possibility matures. And this again points to area’s
value as a haven for the many species pushed towards extinction by overdevelopment.

Many of the residents wheo face onto Sunset Ridge have mentioned to me the wildlife that they ohserve
from their decks and windows. The stories include hawks landing on decks with prey, coyotes hunting,
fou sightings and regular heron use.

Consequently, | decided to spend a few days this spring 2012 to record species use of the area.

Early the first day, the show was all about bawks, turkey vultures or other predators lightly visiting or
swooping in very low and fast in what appeared to be a hunting tactic. On average, this happened every
A0-60 minutes over first part of the day before dropping in fregquency.

The next day | was able o spend a few hours, Egrets and Herons were dining on lizards, as many as four
birds at a time. For the 5 hours | was there the hunting was non-stop as video time stamps can confirm.
And maost of this survival activity occurred around the anly vegetation left afier the city's mowing, the
icaplant.

Until city contractors thoroughly mowed the Encefia and Deerweed and trimmed stands of Mulefat in
early 2012, a tip of the native plant community reached most of the distance narth from PCH north to
the edge of the NewporT Crest property. If [ef un-mowed for 2-3 years, it is hard to understand why it
wouldn’t cover all of the lower section of Sunset Ridge.

In ohserving the area | have alse noticed that large bird species seem to be traveling hetween area
wetlands. [f true, the biological combination of Newport Back Bay, Banning marshlands and Bolsa Chica
makes it more imperative that these elements be protected.

Due to these considerations, | urge the Coastal Commission 1o reject the Sunset Ridge Sports Park in
oroer to promote a small passive park located primarily an the upper tevel of the property near Superior
St

Below are a few pictures of wildlife, Encelia coverage and stills from video. At vour request I'll be happy
to send videos taken this year.

With appreciation for the job you dao,

Kevin Mefson BOASTAL EGMMISSIGH
733 Calla Vallara
EXHIBIT 4 1’5

F‘AGE__f____DF 5;?—

5an Clementa, CA 32673















RECEIVED

BRUCE E. BARTRAM South Coast Region
Attomey at Law N N
2 Seaside Circle il i
Newport Beach, CA 92663 . |
Tel. (949) 650-8682 CALIFORNIA
Fax (949) 515-1589 COASTAL COMMISSION
June 7,2012
John Del Arroz

California Coastal Commission
South Coast District Office

200 Oceangate, 10th Floor
Long Beach, CA 90802-4416

Sent via emai! and US Mail

Re: City of Newport Beach — Sunset Ridge Park (Coastal Development Permit Application No.
5-11-302) June 13, 2012 Meeting Agenda Item llc.

Dear Coastal Commission;

Throughout all proceedings regarding Sunset Ridge Park it has heen the position of the City of
Newport Beach that its design must be as an "active sports park." That is, it must include active
sports fields for baseball and soccer. This to serve an alleged need of the community. Therefore,
the City has repeatedly told the California Coastal Commission and the citizens of Newport
Beach these fields must be built even if their construction involves the destruction of
environmentally sensilive habitat areas (EHSA) on Sunset Ridge. This despitec any conflict with
the California Coastal Act and its stated protections for ESIHA.

This position/policy of the City is reflected (and perhaps originates} in a City Parks, Beaches &
Recreation Commission Staff Report dated May 20, 2008 concerning the Sunset Ridge Park
Updated Concept Plan. A copy of the Staff Reporl is attached. As you can see, the Staff Report
deals in part with the results of a City Council Study Session on March 25, 2008 at which a
report was presented concerning the progress "of the outreach and planning for the Sunset Ridge
Park." According to the Report, during public comment issues brought forth included the
following:

"There is an immediate need for a baseball field for 13 and 14 year olds to play league games for
the Newport Harbor Baseball Association in West Newport Beach.

There is a need for more soccer fields for at least 1000 children who play soccer for AYSO 97 in
West Newport Beach.”

AYSO 97 stands for "American Youth Soccer Organization, Region 97" the AYSO organization
which servcs the Newport Beach area. Their website 1s located at:http://www.newportayso.com/.

COASTAL noMMISSION
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In any event, from the above it appears the "need" for the sports fields on SRP arises in large part
from the claims of these two organizations -the Newport Harbor Baseball Association and
AYSO 97.

It is the "need" by these two organizations for sports fields that the City is championing by
demanding sports fields on SRP. Thus, these organizations' true need for additional sports fields
become the issue.

Attached are the pertinent pages of the City of Costa Mesa Public Services Department,
Recreation Division” Athletic Field Use and Allocation Policy dated January 2012. The full
Policy is located at: http.//www.ci.costa-mesa.ca.us/recreation/FUA-Policy.pdf. As you can see
in the Introduction on Pg. 2:

"The City of Costa Mesa Public Services Department, Recreation Division coordinates and
issues permits for the use of athlctic fields in the City and at Newport Mesa Unified School
District sites in Costa Mesa when school is not in session to organizations and the general public
for cultural, social and recreational activities and programs. The City and the Newporl Mesa
Unified School District work cooperatively in accordance with a Joint Use Agreement. The
purpose of this policy is to outline procedures and allocation prionity for the permitted use of
City and Newport Mesa Unified School District athletic fields within the City of Costa Mesa.

Priority will be given to Costa Mcsa residents.”
On the same Pg. 2, in the Resident Status section it is stated:

"Two youth sports groups (AYSO Regiton 97 and Newport Harbor Baseball Association) have

special status assigned by City Council action as a result of having had historical use of fields
which exempts them from the 75% residency requirement. See page 3 & 4 for Groups 1-6

resident status.” (Emphasis added}

On Pgs. 3-4 in the Priority Use Classifications and Qualifications section it is stated in pertinent
part:

"Organizations that have special status OR have special status assigned by City Council action as
a result of having had historical use of fields or receive special status assigned by City Council
action as a result of servicing Newport Mesa Unified School Districl students.

Group 1 organizations shall have highest priority, ¢qual to City sponsored leagues, for use of
City and Schoo! District fields." (Emphasis added)

Thus. AYSO Region 97 and Newport Harbor Basehall Association are decmed as Group 1
organizations by the City of Costa Mesa and have the highest priority for use of City and School
District fields.

On Pg. 8 in the Adult Field use section, the number of City of Costa Mesa and NMUSD fields
AYSO Region 97 and Newport Harbor Bascball Association have priority access to are listed.
These include:

COASTAL COMMISSION
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" Adult field use for 2012 is allowed at Back Bay High School, Balearic Center, Davis Field at
Lions Park, Killybrooke School, TeWinkle Park Sports Complex and Wilson School. These
fields may be scheduled if they have not already been previously permitted to their maximum for
sustainability Monday through Saturday. No Adult Field Use Will Be Allowed at Adams,
California, College Park, Davis, Harper, Kaiser, Paularino, Pomona, Rea, Sonora, Victoria,
Whittier and Woodland Elementary Schools, TeWinkle Middle School. Parsons field and Jack
Hammett Sports Complex. Estancia High School and Costa Mesa High School adult field usage
is not allowed though Aungust 2013."

By my count from the above, AYSQ Region 97 and Newport Harbor Baseball Association have
priority access to fields located at 23 City park and School District locations in the City of Costa
Mesa. This fact casts serious doubt on the AYSO Region 97 and Newport Harbor Baseball
Association stated “need" for additional sports fields on SRP justifying the destruction on EHSA
protected by the Coastal Act.

One of the City of Costa Mesa parks discussed above to which AYSO Region 97 and Newport
Harbor Baseball Association have priority access is Davis Field at Lions Park. Lions Park is
located 1.5 miles from the site of the Sunset Ridge Park. Atlached is a Daily Pilot article dated
February 2, 2012 wbich describes $520,000 in upgrades made to Davis Field at Lions
Park. Contained in the article is a photograph of a uniformed member of the Newport Harbor
Baseball Association aged 10 years old eyeing the improvements to Davis Field. Thus, the City
of Newport Beach proposes to construct sports fields on SRP when a "state of the art" facility
located 1.5 mile away already exists to which the interested sporis organizations bave priori
access.

Needless to say, the above information should be presented to the Coastal Commission before
and/or at the June 13 hearing on the SRP CDP. Given the above, [ oppose the SRP project and
support the Coastal Commission Staff Recommendation the SRP CDP application be denied.

Very truly yours,

btk Raifre_

Bruce Bartram
2 Seaside Circle
Newport Beach, CA 92663

COASTAL COMMISSION
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CITY OF NEWPORT BEACH
PB&R COMMISSION STAFF REPORT
- Agenda ltem No.
May 20, 2008
TO: PB&R Commission

FROM: Recreation & Senior Services Department

Wes Morgan, Director — 949-644-3157 — wmorgan@city.newport-beach.ca,us
SUBJECT: Sunset Ridge Park UPDATED Draft Concept Plan

STAFF RECOMMENDATION

1. Review the Sunset Ridge Park UPDATED Draft Concept Plan presentation by EPT
Design Group.

2. Accept public comment regarding the UPDATED Draft Concept Plan.

3. Forward a PB&R Commission recommendation to the City Council regarding this
Concept Plan,

DISCUSSION

The Recreation Element of the General Plan which was approved by the City Council in
2006 addresses citywide issues and needs regarding park lands. The Recreation
Element states that the service area of West Newport has a current deficit of 21.6 park
acres. This is based on the standard of five acres of park land for each 1000 of
population. Additionally, in Service Area 1 — Wesl Newport, Sunset Ridge Park is
designated as an active park which will include ball fields, picnic areas, a playground,
parking and restrooms. The planning and outreach process for this project began in
November 2007 and continues to move toward an approved concept plan.

At the City Council Study Session on March 25, 2008, the City Council received a report
on the progress of the outreach and planning for the Sunset Ridge Park. The Council
listened to public comment regarding the draft concept plan for Sunset Ridge Park.
Issues which speakers brought forth to the City Council included the following:

+ There is an immediate need for a baseball field for 13 and 14 year olds to play
league games for the Newport Harbor Baseball Association in West Newport
Beach.

» There is a need for more soccer fields for at least 1000 children who play soccer
for AYSO 97 in West Newpart Beach.

« Residents who live adjacent to the park site expressed the following concerns:

o Traffic created by park users will be a problem for homeowners.
o Noise created by youth sports games will disturb the nearby
neighborhood.

Park facilities and athletic fields are being placed too close to homes.

Security for nearby residsnts will diminish.

There is a potential loss of scenic views. '

Trash will be left by park users. COASTAL FOMMISSION

There will be a loas of privacy for hcmeowners.

000 00

EXHIBIT # / j

PAGE_LL_OF 5.




Sunset Ridge Park UPDATED Draft Concept Plan
Page 2

At the conclusion of the City Council Study Session, the Council directed staff to revise
the draft concept plan for the park. The Council wants to Iimprove the park design in
ways which continue to allow for the active park elements while addressing the
concerns of the residents.

To achieve these goals, staff directed the City's architect to create a buffer zone between
the private property owners and the sports fields, restroom, parking lot and playground. The
updated draft concept plan now includes a new buffer zone which is 10 ft above the active
park areas. The buffer zone creates the opporiunity for the sports fields to retain the size
needed for youth sports programs in West Newport while maximizing the use of the
available land to protect the nearby residents from any potential issues brought on by
activities in the park.

The elevation of the proposed Butierfly Garden and the Vista Point near Superior Avenue
will be preserved at the present height of the site.

Also all the active park elements have been moved from a distance of 50 ft adjacent to the
bardering properties {0 a new distance of at least 100 ft of clearance.

The updated draft concept plan is more than just a compromise from the original basic
plan. i improves the park layout by making betier use of the property io create a passive
area near the residential properties, aliowing for sports fields of the necessary size and
retains the present elevation for the proposed Vista Paint.

Following this Special Megting of the PB&R Commission, the updated plan will be returned
to the City Council for further review.

Prepared & Submitted by:

£\ 7 e

Wes Morgan, Recreation & Senior Sérvices Director

Altachments: 1. General Plan Recreation Element 8-10
2. Ganeral Man Recreation Elemant 8-15
3. General Plan Recreation Element B-40-41
4. Minutes from March 25, 2008 City Council Study Session
5. May 20 2008 PB&R Commission Special Meating Public Notice

COASTAL COMMISSION
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City of Costa Mesa ¢ Public Services Department

Recreation Division

Athletic Field Use And Allocation Policy

Costa Mesa

Parks and Recreation Commission

Approved September 25, 1996
Amended March 26, 1997
Amended February 23, 2000
Amended May 23, 2001
Amended May 26, 2004
Amended March 23, 2005
Revised June 27, 2007
Revised May 28, 2008 and September 24, 2008
Revised March 24, 2010
Revised January 26, 2011
Revised November 16, 2011

City Council

Amended November 3, 1997
Amended March 20, 2000
Amended June 18, 2001
Upheld May 17, 2005
Amended September 6, 2005
Amended July 17, 2007
Amended October 8, 2008
Revised October 3, 2009
Revised April 20, 2010
Revised February 15, 2011
Revised January 3, 2012

Planning Commission
Clarification on Conditions of Use, Farm Complex August 12, 2002

e e e Y e e e e v e e ook By e R A AR

Joint Use Agreement between CITY and NMUSD

Revised and Dated February 14, 2006
Approved City Council January 17, 2006
Approved NMUSD February 14, 2006

CGASTAL CONIMISSION
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City of Costa Mess % Publiv Services Department, Recreation Division
o

ATHLETIC FIELD USE AND ALLOCATION POLICY ge== ey
January 2012

I. INTRODUCTION

The City of Costa Mesa Public Services Department, Recreation Division coordinates and issues permits for the
use of athletic fields in the City and at Newport Mesa Unified School District sites in Costa Mesa when school
is mot in session to organizations and the peneral public for cultural, sacial and recreational activities and
programs. The City and the Newport Mesa Unified School District work cooperatively in accordance with a
Joint Use Agreement.

The purpose of this policy is to outline procedures and allocation priority for the permitted use of City and
Newport Mesa Unified School District athletic fields within the City of Costa Mesa.

Athletic Felds are allocated and permitted in two, 6-month periods from February through June and from July
through January as sustainability allows. The Recreation Division will monitor proper use of allocations and
permts. Prionty will be given to Costa Mesa residents. The City may charge to recover public costs to operate,
maintain, supervise and administer the use of schools, parks and athletic facilibes. Submission of an
Application and Agreement Request does not constitute approval.

Requests for additional use or programs not covered by the Athletic Field Use and Allocation Policy should be
addressed in writing to the Recreation Manager. The Public Services Department Director will make
interpretation of language 1n the Field Use and Allocation Policy. An appeal to the Parks and Recreation
Commission of the Director’s decision must be submitted in writing with justification within ten (10} working
days from the decision and will be heard at the next regularly scheduled Parks and Recreaton Commission
meeting, unless appeal is received fewer than 10 days prior t0 a2 meeting, in which case it will be heard at the
following meeting of the Parks and Recreation Commission.

IL. DEFINITION OF TERMS AND FEES

Resident Status

Resident status will be determined from the prior season’s actual rosters (fall season for fall season, spring
season for spring seasan). Team rosters and/or individual participant utility bills/photo ID may be required by
City staff to verify residency status. Two youth sports groups (AYSO Region 97 and Newport Harbor Baseball
Association) have special status assigned by City Council action as a result of having had historical use of fields
which exempts them from the 75% residency requirement. See page 3 & 4 for Groups 1-6 resident status
required percentapes.

Youth Status
Youth status is defined as persons 19 years of age or under.

Noa-Profit Status 501 ¢

Organization must be established as a non-profit organization. Non-profit status is defined as an organization that is
so defined by the Internal Revenue Service, 501¢ and has a State of Califomia Tax ldentification Number. Visit
www.irs gov for additional information on Non-profit Status 501 c.

Organization must submit the following to be considered for Non-Prafit Status:
I. Submit 501c IRS papers and bylaws.

2. Current financial statement. COASTAL GUMM‘SS[BN
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Ciry of Costa Mesa 4 Public Services Department, Recrewtion Division

ATHLETIC FIELD USE AND ALLOCATION POLICY ot M
Jannary 2012

3. Roster of Officers
4. List of persons authorized to make reservations for your organization.

Cemmercial Status
Business or leagues that are running a business and making a profit from the use of community use fields.

Fees are charged per hour per field usage for utility, baseball and softball fields:
« Non-Profit resident - $20.

" & & &

Non-Profit non-resident - $30
Private resident - $72

Private non-resident - $130
Commercial resident - $130

» Commercial non-resident - $234

Other fees

» Bascball & Softball Field Preparations - $40 per prep
» Refundable Deposits for tournaments and large events

o 1 Field with 20 or more participants $100
o 2 Fields $100

o 3 to & Fields $300

o 7 or more Fields $500

III. USE OF CITY AND SCHOOL ATHLETIC FIELDS/FACILITIES

Neighborhood and community parks and Newport Mesa Unified School District schools in Costa Mesa that
have athletic field space designated in their design are available for use. Duc to the limited number of fields
available, the Public Services Department and Field Use and Allocation Committee have established priority
use. Adult field use is limited 10 specific sites. Allocation of fields will follow the terms set forth in this Field
Use and Allocation Policy as sustainability allows. The City has exclusive discretion in decisions relating to the
scheduling of City and District Active Use Areas and such decisions shall he final.

Priority Use Classifications and QQualifications

Prionty scheduling of use of fields/facilities will be as follows:

Group 1 organizations must meet all of the following:

Organizations, or portions of organizations, that assign registrants to teams in an effort to make the
teams in each division of equal playing experience and talent {not assigned to teams of differing
talent levels)

Have an “everyone plays” philosophy requiring that each player suited up and able to play is entered
into games for a significant period of time (1.e., ¥ of game or 2 of every § innings or 2 of 4 quarters,
etc)

Is recreational in nature (versus teams that are more competitive or have selected players) — this
excludes AP, all-stars and tournaments

501¢(3) status cenuificate

No child turned away that wants to play

75% or greater Costa Mesa residents, for priority use of City fields; 50% Costa Mesa residents for
priority use of NMUSD fields. Qrganizations that have special status OR have special status

assigned by City Council action as a result of having had historical usw ﬁmﬂ‘ﬁﬁﬂﬁ éﬁgejcbl?é
L FRLITEY
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City of Costa Mesa 4 Public Services Departmeni, Recreation Division

ATHLETIC FIELD USE AND ALLOCATION POLICY Gt oo
January 2012 .
status assigned by City Council action as a result of servicing Newport Mesa Unified School District

students.

Group I arganizations shall have highest priority, equal to City sponsoved leagues, for use of City and
Scheol District fields

NOTE: Organizations that have both recreational and competitive teams will be assigned status based upon the nature of the
play. Reercational and Advanced Placement teams wail have Group 1 user status and competitive (select/travel) tewms in that
organization will have Giroup 3 status.

Group 2: Newport Mesa Unified School District related programs. NMUSD has priority at NMUSD sites
prior to 4:00 p.m. on weekdays when school is in session.

Group 3: Orpanizations that may otherwise meet all Group 1 requirements EXCEPT:
» 50% or greater Costa Mesa residents, for priority use of City and NMUSD fields
OR
e Have at least 50% or preater Costa Mesa residents in which tryouts are held in arder to place
registrants according to their ability on competitive teams (select, travel, etc); applicants may be
turned away; not every player suited up and not able to play in every game

All select/travel games must have at least one team from the Group 3 organization on the field, or fee
assessed for that field will be at the Group 5 rate.

Group 3 organizations shall have third kighest prioritv for use of City and School District fields

Group 4: Adult progmms, organizations or cvenls with at least 75% Costa Mesa residents. Group 4 organizations
shall have fourth highest priority for use of City and School District fields, except on Sundays when they shall have
secand highest priority affer City adult programs.

Group 5: Youth programs, organizations or events with less than 50% Costa Mesa residents, Group §
organizations shall have fifih highest priority for use of City and School District fields.

Group 6: Aduli programs, organizations or events with less than 75% Costa Mesa residents. Group 6
organizations shall have lowest priority for use of City and School District fields except on Sundays when they shall
have third highest priority after City adult programs and Group 4 adult programs.

Priority use of fields will be given to traditional primary season sports and by priority grouping.
IV. PROCESS FOR OBTAINING PERMITS

Application and Agreement
Fields are allocated and permitted for two use periods: Fehruary through June and July through January. Each

organization is required to sign and submit the following documents by the first week of November for the
February | through June 30 use period and by the first week of May for the July 1 through January 31 use
period.

e Application and Agreement Request For Use of City of Costa Mesa and Newport Mesa Unified School
District Athletic Field form (see page 23)

» Field User Information Sheel (see page 24), Athletic Field Use Rules and pns
s CoRSHARLBTNESTER
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City of Costa Mesa 4 Public Services Department, Recreatlon Division

ATHLETIC FIELD USE AND ALLOCATION POLICY Costa Mesa
January 2012

NMUSD representative upon request. The City has exclusive discretion in decisions on scheduling of City
and District fields and such decision shall be final.

Adule field use for 2012 is allowed at Back Bay High School, Balearic Center, Davis Field at Lions Park,
Killybrooke School, TeWinkle Park Sports Complex and Wilson School. These fields may be scheduled if
they have not already been previously permitted to their maximum for sustainability Monday through
Saturday. No Adult Field Use Will Be Allowed at Adams, Califorma, College Park, Davis, Harper, Kaiser,
Paularino, Pomona, Rea, Sonora, Victoria, Whittier and Woodland Elementary Schools, TeWinkle Middle
School. Parsons field and Jack Hammett Sports Complex. Estwancia High School and Costa Mesa High
School adult field usage is not allowed though August 2013

A copy of the City-issued permit must be available at each site approved for use for inspection by City or
NMUSD staff, including Field Ambassadors, Park Rangers and Police. It is the responsibility of the
organization president and the individual identified as the person in charge of the City-issued permit to
enforce the rules and regulations regarding the conduct of the members of the organization while on
permitted facilities.

Use begins and ends at the times slated on the permit including set-up and clean up. Groups are not allowed
on fields prior to the start time shown on the City-issued permit and are required to have the fields clean,
picked up and be off the fields at the ending time indicated on the permit. Additional fees will be charged
for unauthorized or extended field use beyond times listed on the permit. No member of the organization
holding a City-issued permit is allowed on any field approved for that organization’s use prior to time listed
on permit,

Sub-leasing of fields 1s NOT allowed under any circumstance. Subleasing of fields may result in revocation
of all permits.

Property boundary walls, perimeter fences and foul line fences are not to be used as backstops at any time.
Groups are authorized to use portable goals, benches and makers which need to be stored in a designated
space after each use as well as remove all trash from the field area.

Fields not being utilized by the appropnate orgamzation or team indicated on the City-issued use schedule
will result in the field being reassigned. City will nonfy organization president or person identified as in
charge of the City —issued permit by phone or e-mail when City staff observes that a field has gone without
use. A written letter will be sent after second non-use observed. Third non-use observed will result in
reassignment and re-issuance of permits. Lit fields may be re-assigned after two non-use observed. Teams
and organizations may be required to provide schedules that indicate all allocated fields are being used.

Field Ambassadors may temporarily re-assign a field not being used according to the City-issued use policy
to other youth organizations. If the group holding a Ciry-1ssued field permit does not show up for use after
30 minutes from the start of the permitted time, any City-approved youth user group may use the field. If it
15 & Group 3 or Group 5 user orgamzation, City reserves the right to charge that organization for the
addiuonal use. In the event that the originally scheduled group shows up, the non-scheduled group must
leave that field within [0 minutes. There will be no charge to non-scheduled Group 3 or Group 5
organizations that leave the field per this rule.

At the conclusion of games or practice each unser group is responsible for picking up trash and debris and
depositing 1t into the proper trash bins. Adjoining areas must be clear of all trash. In the event that trash is
found on site prior to or at the starl of use, notify the Field Ambassador who will note it in the log. Any
costs incurred by the City or NMUSD io clean fields may be charged to last user group permitted.

NO alcoholic beverages, smoking, gambling, fireworks or flammable material, narcotics or drugs are
allowed on City or Newport Mesa Unified School District property. No dogs are allowed on school
property. Dogs must be on leash on City property. CoNSTAL COMMISSION
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Lions Park receives upgrades for field
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Lions Park in Costa Mesa was the site of a lighting ceremony
Thursday evening, where new eco-friendly lights illuminated
the upgrades.

Some $520,000 of Costa Mesa's redevelopment agency funds
was used to provide Davis Field with new vinyl-coated
perimeter fencing, 50-foot baseball netting and a new lighting
system, according to a city news release.

The lighting system for the West 18th Street facility will cut energy use by about 1.2 million kilowatt
hours and 873 metric tons of carbon dioxide over a 25-vear period. The system can also be turned on

and off via phone and online. COASTAL CORIMISSICY

“This is a project of great importance because we are able to offer recreational opportunities for our
residents,” said Ernesto Munogz, the city's interim public services director. "Installatiomgwﬂorts j
AL
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- Lions Park receives upgrades for field - Daily Pilot

Page 2 of 4

Laniz Bell, 10, who plays on a team in the Newpart Harbor Baseball Assn., looks at the lights Thursday above Davis
Field during a ceremony to celebrate the improvements made for the fadlity at Lions Park in Costa Mesa, (SCOTT

SMELTZER, Daily Pilot / February 2, 2012}

lights and field improvements will allow Costa Mesa residents
to fully utilize the facility for ils intended potential. Great
venues like this allow users to play at higher levels and further

develop their skills."
— Sarah Peters

Twitter: @spetersot

COASTAL CORIMISSION
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Del Arroz, John@Coastal

From: olwen hageman [o-hageman@sbcglobal.net)
Sent: Friday, June 08, 2012 9:58 AM

To: Del Arroz, John@Coastal; Dixon, John@Coastal; Sarb, Sherilyn@Coastal; Engel, Jonna@Coastal;
Veesart, Pat@Coastal; Willis, Andrew@Coastal; Herry, Teresa@Coastal; Schwing, Kark@Coastal,
Haage, Lisa@Coastal; Lester, Charles@Coastal

Subject: 5-11-302 Sunset Ridge Park
Dear Callifornia Coastal Commissioners,

We greatly appreciate your efforts and dedication to saving what is left of the natural environment.

I am greatly ooncerned about the excesslve mowing on Sunset Ridge Park and urge you 1o take
measures that will put an end to it.

This precious land and its inhabitants -- the Gnatcatchers , the wonderful herons, the hawks , the
ooyotes, and even the squirrels who eat my plants when they can't find food -- must be treated
with respect. This land should be used for peaple to enjoy nature, the ocean, peace and quiet,

The fate of this vingin land Is in your hands and we are counting on you to protect it. Please let your
legacy be that you saved it from civic encroachment.
Thank you,

Olwen Hageman

COASTAL COMMISSION
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Del Arroz, John@CoastaI

From: RODGER hageman [evenkeeld@sbcglobal.net]
Sent: Friday, June 08, 2012 11:03 AM
To: Del Arroz, John@Coastal; Dixoen, John@Coastal; Sarb, Sherilyn@Coastal, Willis,

Andrew@Coastal, Veesart, Pat@Coastal;, Haage, Lisa@Coastal; Henry, Teresa@Coastal;
Schwing, Ka@Coastal; Engel, Jonna@Coastal; Lester, Charles@Coastal
Subject: APPLICANT: CITY QF NEWPORT BEACH 5-11-302

Agenda No. Unassigned
Applic.No.
Item No.Wllc

Permit No. 5-11-302

Rodger Hageman - QOFPOSED

Dear Mr Del Arroz and Commissicners,

Again, I am petitioning you for consideration of a continuing denial of the Referenced
project on a basis obther than protecting the native flora and fauma, which is, ©of course,
pertinent. The need for this park is nokt a proven one . No feasibility study or cost
effectiveness projection has been presented to justify

another expensive commitment for the taxpayer's burden.

As you have readily noted, it is an awkward and inaccessible location skewed to the
northwest part of town, not cne favorable to easy usage by the city's youngsaters on a
daily basis. One might believe it is an attempt to justify the debatable expenditure of
some $5,000,000 a Eew years ago to purchase the land.

Your good offices are engaged to approve a marginal project. One of your criterion is

" IS5 IT A PRUDENT USE BY CURRENT AND FUTURE GEMERATIONS™.

Thank you, r hageman / 949 642 1998

THE LAST CEOP IS ASFHALT!

COASTAL CORMISSION
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Del Arroz, John@Coastal

From: Mary Parsell [mfp2001@hotmail com)

Sent: Wednesday, June 06, 2012 12:52 PM

To: Del Armz, John@Coastal; Schwing, Kar@Coastal

Subject: June 13, 2012 Banning Ranch Deny the CDP Request inclusion in addendum staff report

We request that this letter be made part of the addendum staff report. Thank you, in advance.

El Dorado Audubon

California Chapter of The National Audubon Society
PO Box 90713, Long Beach, CA 90809-0713

June 1, 2012
Callfornia Coastal Commission

RE: Banning Ranch, June 13, 2012, Deny CDP
Support Staff Report and Prefer a passive park at the site, sparing the Encelia Scrub

Dear Commissioners:

We recommend denial of the Coastal Development Permit (CDP). Mowing "a mature stand of Encelia
Scrub whidh would qualify as ESHA (environmentally sensitive habitat area)” oocurs on Sunset Ridge. The
Encelia mowing is subject to the Coastal Act and requires a CDP. No CDP has been issued. The project
itself relies on the elimination of the ESHA for the construction of active sport fields, an improper "use”
under the Coastal Act. Thus, the proposed project is therefore inconsistent with Coastal Act and must be
denied.

Sunset Ridge has valuable habitat on it and is part and parcel of entire Banning Ranch area which is rich
in birds, plants and the entire web of life of one of our last remaining coastal open spaces.

. Sincerely,
Mary Parsell

President, El Dorado Audubon
Long Beach, Seal Beach & surreunding communities

email; eldoradoaudubon@yahoo.com
mfp2001 @hotmail.com

banningranchconservancy.org

COASTAL GOMMISSION
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Del Arroz, John@Coastal

From: Sara Kent [sara@coastlawgroup.com]

Sent: Tuesday, June 05, 2012 8:59 AM

To: Del Arroz, John@Coastal .

Cc: Dixon, John@Coastal; Sarb, Sherilyn@Coastal; Engel, Jonna@Coastal; Veesart, Pat@Coastal;

VWillis, Andrew@Coastal; Henry, Teresa@Coastal; Schwing, Kari@Coastal, Haage,
Lisa@Coastal; Lester, Chares@Coastal; Livia Borak; Marco Gonzalez

Subject: Application No. 5-11-302 (Sunset Ridge Park)
Attachments: CERF CCC Sunset Ridge Park.pdf
Good morning, Mr. DelArroz and Coastal Commission Staff Members:

Please find the attached comments on behalf of the Coastal Environmental Rights Foundation (CERF)
regarding Application No. 5-11-302 (Sunset Ridge Park}. Please consider these comments and include
them in any Commission materials for the Wednesday, June 13 meeting.

Thank you.

Sincerely,

Sara kent

Programs Director
Coastai Environmental Rights Foundation

SARA 5. KENT
sara@caasdawgroup.com

Coast Law Group LLP

1140 South Coast Highway 101
Encinitas, Califamia 92024

ted FAD WA RS05 x12d

fox 760 8428515

The infarmation contained in this 8-mail is intended only for the persenal and confidential use of the recipient(s) named abave. This
message may be an attorney-client communication and, as such, is PRIVILEGED & CONFIDENTIAL. ifthe reader of this message
is not the internded recipient or an agent responsible for delivering it to the intended recipient, you are heraby natified that you have
received this document (and any attachments) in errar and that any review, dissemination, distribution ar capying of this message is
striclly prohibited. If you have received this communication in error, please natify us immediately by e-mail and delivar the original
message.

To ensure compliance with requirements imposed by the IRS, we inform you thal {a) any U .S tax advice in this cornmunicatian
{including attachments} is limited lo the one or more U.S. tax issues addressed herein; (b) additional issues may exst that could
affect the U.5. tax traatment of the matter addressed below; () this advice does not consider or pravide a conclusion wilh respect lo
any such additional issues: (d) any U. 8, tax advice contained in this communication [including ettachments) is not inlended or
writlen to be used. and cannot be used. for the purpose of promoting, marketing or recammending to ancther party any iransaclion
or matter addressed herein. and {g) with respecl to any 1.5 tax issuas outside the limited scope of this advice, and U).S. tax advice
contained in this communication (including any atlachments) is not intended or written to be usad, and tannot be used, for tha
purpose of avaiding tax-related penatties under the Internal Revenue Code.
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COASTAL

ENVIRONMENTAL

RIGHTS sune 5, 2012

FOUNDATION

Mr. Jobn DelArroz Via Electronic Mail
Staff Member jdaelarror@coastal.ca.goyv
California Coastal Commission

200 Oceangate, 10th Fioor

Long Beach, CA 90802-4416

Re: Application No. 5-11-302 (City of Newport Beach Public Park (Sunset Ridge
Presarve vifal habitat, limit mowing activities, recommend denial

Dear Mr. DelArroz and Ceoastal Commission Staf Members:

Please accept the following comments on behalf of Coastal Environmentat Rights Foundation (CERF).
We write to respectfully request you include information about current mowing activities and the City of
Newport Beach's maintenance activities which threaten vital habitat in your staff report related to
Application No. 5-11-302, CERF is a nonprofit environmental organization founded by surfers in North
San Diego County and active throughout California’s coastal communities. CERF was established to
aggressively advocate, including through litigation, for the protection and enhancement of coastal natural
resources and the quality of life for coastal residents.

CERF ¢commends Coastal Commission Staff for its thorough staff report and recommendation of denial
regarding Application No. 5-10-168, dated September 23, 2011". Page 4 of this report raises the concern
“whether or not the degraded encelia scrub habitat located on site (within the footprint of the proposed
park) is legally mowed, or if that area, which would qualify as ESHA if not mowed, is being mowed
illegally.” Apparently, this area may indeed be being mowed illegally.

The City of Newporl Beach has a practice of excessive and unnecessary mowing at the proposed
Sunset Ridge Park site well beyond fire safety guidelines. According to local residentis, this activity has
destroyed sensitive habitat, can be deemed a disturbance to the gnatcatchers inhabiling the coastal
sage scrub in the vicinity, and is perhaps setting precedent for the destruction of these resources in the
adjacent and upcoming Banning Ranch project.

CERF advises Coastal Commission staff that this mowing activity, left unchecked, has already
negatively impacted natural resources. Approvail of expanded usas and impacts at the proposed Sunset
Ridge Park in advance of the proposed Banning Ranch project will likely represent piecemeal approval
of permanent, cumuiative impacts to the natural resources of the region, including sensitive coastal sage
scrub gnatcaicher habitat.

Additionally, CERF strongly recommends Coastal Commission staff further investigate the legality of the
City’s activities in regard to impacts to habitat and species within the vicinity and footprint of Sunset
Ridge Park, and possibly take snforcement action.

Given the sensitivity of the wetlands features within the footprint of the park, the City's appareni
unwillingness to heed Coastal Commission staff's recommendations as set forh in the related
September 23rd report, and ongoing and likely impacis to sensitive habitat, CERF urges staif to

recommend denial of the Sunset Ridge Park application. CBASTAL POMMNSIOFJ
. s b

EXHETSE. [ 5
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Application No. 5-11-302
June 5, 2012
Page 2

Faor the foregoing reasons, we urge you to investigate the impacts of the City of Newport Beach's
ongoing and likely illegal maintanance activities, include information regarding these habitat-destructive
mowing agtivities in your staff report, and recommend DENIAL of Application No. 5-11-302.

Sincerely,

COASTAL NVIRONMENTAL RIGHTS FOUNDATION

If’“‘\\ Aj‘q‘x
SJ& Kent
Programs Director

cC:
John Dixon: jdixon@coastal.ca.gov
Sharlyn Sarb: ssarb@coastal.ca.gov
Jonna Engles: jengel@coastal.ca.gov
Paul Veesart: pveesart@coastal.ca.gov
Andrew Willis: awillis@coastal.ca.gov
Teresa Henry: thenry@coastal.ca.gov
Karl Schwing: kschwing@coastal.ca.gov
Lisa Haage: lhaage@coastal.ca.gov
Charles Lester: clester@coastal.ca.gov

COASTAL GCOMMISSIO:]
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